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PREFACE. 


I  HAVE  attempted  to  prepare  a  work  which  shall  combine  the  theory 
of  the  Law  of  Wrongs  and  the  practice  in  Actions  for  Injuries  to 
the  Person,  in  such  a  manner  as  shall  be  useful  to  the  practicing 
lawyer,  basing  my  views  of  usefulness  and  convenience  very  largely 
upon  my  own  experience ;  following,  however,  in  the  main  the  classifi- 
cation adopted  by  the  leading  text-writers  upon  the  subject. 

Like  the  Special  Actions  and  Special  Proceedings,  this  book  has 
grown  out  of  the  collating  of  authorities  for  use  in  my  own  practice, 
followed  in  this  instance  by  an  analytical  arrangement  of  the  decisions. 
This  collation  and  analysis  of  authorities  is  now  extended  so  as  to  em- 
brace the  general  principles  governing  the  Law  of  Torts,  and  the  rules 
and  practice  in  actions  growing  out  of  Wrongs  to  the  Person. 

No  attempt  is  made  in  this  volume  to  consider  the  other  im- 
portant divisions  of  the  Law  of  Torts,  as  classified  at  page  13,  viz. : 
'•  Wrongs  to  Property,"  "  Wrongs  to  Both  Persons  and  Property,'^ 
and  the  class  termed  "  Miscellaneous  Wrongs." 

This  work  is,  however,  intended  to  be  complete  as  to  the  divisions 
of  the  subject  treated,  and  while  it  has  been  deemed  alike  unnecessary 
and  impossible  to  cite  all  the  New  York  cases  in  Part  I,  which  is  de- 
voted to  the  general  principles  of  torts,  the  treatment  of  the  subject 
covers  both  the  Substantive  Law  and  the  methods  of  procedure  under 
the  Code,  in  each  action  involving  an  injury  to  the  person.  That  is 
to  say,  both  the  law  and  the  practice  are  given  as  held  in  and  followed 
by  the  authorities,  tracing  the  progress  of  the  action  from  its  com- 
mencement to  its  close.  In  very  many  instances  rules  of  law  and 
practice,  with  the  decisions  by  which  they  are  established,  have  been 
intentionally  repeated  under  several  different  topics  or  subdivisions  'of 
the  same  topic,  when  this  course  was  deemed  most  likely  to  subserve 
the  convenience  of  the  practitioner,  the  purpose  being  to  furnish  a 
practical,  rather  than  a  purely  scientific  and  theoretical,  treatise. 

Authorities  are  cited  in  every  instance,  and  I  have  refrained  from 
venturing  upon  the  expression  of  my  own  views  on  controverted  or 
undecided  questions.  I  must  take  tiie  occasion  to  express  my  high 
appreciation  of  the  kindly  manner  in  which  my  works  on  Procedure 
have  been  received  by  the  Bar. 

(L*  J.  NEWTON  FIERO. 

Aj^any,  Septemler  1, 1903. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQIC 


TABLE   OF   CONTENTS. 


Fart  I. 

Principles  of  Liability. 


CHAPTER  I. 

Introductory.  Page. 

Art.      I.  Authorities    1 

II.  Definitions    3 

III.  Classification 10 

CHAPTER  n. 

Personal  and  Property  Riokts. 

Art.      I.  Civil  rights    14 

II.  Privileges  and  immunities  of  citizens  17 

III.  Due  process  of  law  19 

IV.  Political   rights    20 

V.  Religious  liberty    22 

CHAPTER  m. 

Elements  of  an  Actionable  Wrono. 

Art.      I.  A  legal  right  must  be  violated  and  damage  ensue 24 

II.  The  law  must  give  a  remedy 29 

III.  The  wrongful  act  must  be  the  cause  of  the  injury 30 

IV.  Malice  as  an  element  in  torts  34 

V.  Torts  arising  from  or  connected  with  contracts 41 

CHAPTER  IV. 
Rules  Governing  Rights  of  Parties  in  Torts. 

Art.        L  Infants    46 

Subd.  1.  Nature  and  extent  of  liability 4G 

2.  Liability  of  parents  for  torts  of  infants 52 

3.  Statutory  regulations  as  to  actions  by  and  against 

infants   52 

4.  Right  of  parent  to  recover  for  injury  to  child 53 

[V] 


Digitized  by  VjOOQIC 


VI  TABLE    OF    CONTENTS. 

Page. 

Abt.      II.  Married  womGn   54 

Subd.  1.  Actions  between  husband  and  wife 54 

2.  Liability  to  third  persons  55 

3.  Bight  of  action  by  wife  against  third  persons 57 

4.  Action  by  husband  for  injuries  to  the  wife 59 

III.  Lunatics    60 

IV.  Drunktrds    62 

V.  Innkeepers    63 

VI.  Carriers    67 

Subd.  1.  Liability  of  carriers  generally  considered 67 

2.  Carrier  of  goods   69 

3.  Carrier  of  animals  74 

4.  Carrier  of  passengers  74 

5.  Carrier  of  baggage   77 

VII.  Master  and  servant  - 78 

Subd.  1.  Rule  respondeat  superior 'tS 

2.  When  relation  of  master  and  servant  exists 80 

3.  Liability  for  acts  of  independent  contractor 82 

4.  Liability  of  master  for  acts  of  servant 8G 

5.  Liability  of  master  to  servant 91 

VIII.  Principal  and  agent 96 

Subd.  1.  Powers  and  liabilities  of  agents 96 

2.  Liability  of  principal  for  tortious  acts  of  agent ...  97 

3.  Rights  of  principal  as  against  agent 100 

4.  Right   of   principal   to   follow   funds    diverted   by 

agent    101 

IX.  Landlord  and  tenant 102 

Subd.  1.  Liability  of  landlord  to  tenant  102 

2.  Rights  of  third  persons  against  landlord 104 

3.  Rights  of  third  persons  against  tenant 105 

4.  When  both  landlord  and  tenant  are  liable  lo  third 

persons    107 

X.  Partners    107 

XI.  Private  corporations   Ill 

XII.  Municipal  and  quasi-municipal  corporations  114 

Subd.  1.  Authorities  on  liability  of  municipal  corporations.  114 

2.  Distinction   between   municipal   and   quasi-munici- 

pal  corporations    114 

3.  Quasi-municipal  corporations,  liability  of,  for  torts.  116 

4.  Municipal  corporations  proper,  liability  of.  for  torts.  118 

Sec.  1.  General  rule  as  to  municipal  liability. . .  119 

2.  Specific  rule  cannot  be  formulated 120 

3.  A  distinction  between  political  and  cor- 

porate duties  of  municipality 121 

4.  Liability  for  acts  of  officers  and  agents. ,  123 

5.  Not   responsible   for  acts   involving   dis- 

cretion      126 


Digitized  by  VjOOQIC 


TABLE    OF    CONTENTS.  VI 1 

Page. 
Abt.  Xn.  Municipal  and  quasi-municipal  corporations —  (Continued). 
Subd.  4.  Municipal  corporations  proper,  etc. — {Continued). 

ISec.  6.  Liability  for  streets  and  highways 129 

7.  Liability  for  acts  of  boards  or  depart- 

ments       131 

8.  Liability  for  acts  of  assessors  and  col- 

lectors of  taxes    133 

9.  Liability  for  use  of  municipal  property. .   136 

10.  Liability    for    consequential    injury    to 

property    137 

11.  Liability  for  property  destroyed  by  mob.    138 

12.  Not  liable   for   damages  from  works  of 

construction    139 

XIU.  Charitable  corporations    140 

XIV.  Action  by  personal   representative   to   recover  for  death   by 

wrongful  act   141 

XV.  Effect  of  death  of  party  plaintiff  or  defendant 143 

XVI.  Assignment  of  cause  of  action  for  tort  150 

XVII.  Receiver,  when  liable  for  tort  ;  52 

XVIII.  Plaintiff,  a  wrongdoer    153 

XIX  Joint  tort  feasors   150 

Subd.  1.  Wrongdoers  are  jointly  and  severally  liable 156 

2.  One  satisfaction  only  can  be  had  160 

3.  No  contribution  between  wrongdoers  162 

CHAPTER  V. 
Exemption  fbom  Liability. 

Abt.       I.  Acts  of  State  165 

II.  Chief  executive  and  members  of  legislative  bodies  169 

Subd.  1.  Immunity  of  chief  executive  169 

2.  Members  of  legislative  bodies 170 

III.  Judicial  and  quasi- judicial  officers  and  proceedings 171 

Subd.  1.  Judicial  officers  and  proceedings  171 

2.  Quasi- judicial  officers  and  proceedings 175 

rV.  Public    officers    180 

Subd.  1.  Nature  and  extent  of  liability  180 

2.  Liability  for  acts  of  subordinates  184 

3.  To  what  extent  protected  by  process   185 

V.  Acts  of  necessity  and  inevitable  accident 189 

Subd.  1.  Acts  of  necessity   189 

2.  Inevitable  accident   191 

VI.  Exercise  of  common-law  and  statutory  rights 193 


Digitized  by  VjOOQIC 


Vlll  TABLE    OF    CONTENTS. 

CHAPTER  VI. 

Remedies  fob  Wrongs.  Page. 

Art.        I.  Civil  and  criminal  remedies  not  merged  200 

II.  Civil  remedies  for  wrongs  201 

Subd.  1.  Self-defense  and  abatement  of  nuisance 201 

2.  Action  of  replevin   203 

3.  Equitable  relief   204 

4.  Action  for  damages   207 

III.  Jurisdiction    208 

Subd.  1.  Courts  having  jurisdiction  of  actions  for  wrongs..  20S 

2.  Jurisdiction  of  actions  for  injuries  to  the  person 

and  personal  property  outside  the  State 209 

3.  Jurisdiction  of  courts  as  to  wrongs  relating  to  real 

estate  outside  the  State 210 

IV.  Waiver  of  tort  and  efi'ect  of  election  of  remedies 212 

Subd.  1.  Waiver  of  tort  212 

2.  What  constitutes  an  election  218 

3.  Effect  of  election  of  remedies 220 

V.  Joinder  of  parties  223 

Subd.  1.  Joinder  of  plaintiffs   223 

2.  Joinder  of  defendants 225 

VI.  Joinder  of  causes  of  action  228 

Subd.  1.  Joinder  of  causes  of  action  228 

2.  Counterclaims  arising  in  tort   232 

VII.  Enforcement  of  remedies  in  actions  for  torts  239 

Subd.  1.  Method  of  enforcement  of  rights  239 

2.  Attachment    240 

3.  Arrest  pending  the  action  241 

4.  Execution  against  the  person   243 

5.  Discharge  from  imprisonment  245 

Sec.  1.  Under  section  672  of  Code  245 

2.  Under  section  111  of  Code 246 

3.  Discharge  under  sections  2188-2199,  2200- 

2218    247 

VIII.  Effect  of  discharge  in  bankruptcy  248 

Subd.  1.  Provisions  of  State  and  Federal  statutes 248 

2.  Decisions  under  Bankruptcy  Law  of  1867 249 

3.  Decisions  under  present  Bankruptcy  Act 251 

CHAPTER  Vn. 

Damages. 

Art.        I.  General  rules  254 

II.  Interest  as  damages   258 

III.  Special    damages    261 

IV.  Consequential  damages   263 


Digitized  by  VjOOQIC 


TABLE    OF    CONTENTS.  IX 

Page. 

AST.       V.  ProBpective  damages 266 

VI.  Speculative  damages   269 

VII.  Nominal  damages   270 

Vin.  Compensatory   damages    272 

IX.  Exemplary  damages    273 

X.  Mitigation  of  damages   277 

XI.  Aggravation  of  damages    280 

XII.  Liquidated  damages  or  penalty 281 

XIII.  Double,  treble,  and  increased  damages   283 

XrV.  Damages  against  joint  tort  feasors  285 

XV.  New  trial  for  insufficient  or  excessive  damages 286 


Part  II. 

Iniuries  to  the  Person. 


CHAPTER  Vm. 

Abduction  of  Childben. 

A«r.         L  Elements  of  the  wrong  287 

Subd.  1.  Early  rule  —  Predicated  on  loss  of  services 287 

2.  Ancient  doctrine  criticised  —  Modern  rule   288 

II.  Remedies    290 

Subd.  1.  The  criminal  action   290 

2.  The  civil  action  290 

Sec.  I.  When  the  civil  action  lies   290 

2.  When  the  civil  action  does  not  lie 292 

III.  Pleading,  evidence,  etc 294 

rV.  Damages    296 

CHAPTER  IX. 

Seductiok. 

Art.         I.  Definitions  and  distinctions   298 

Subd.  1.  Definitions     298 

2.  Seduction  distinguished  from  analogous  wrongs. . .  299 

3.  Historical ;  theory  of  the  action   300 

n.  Remedies    302 

Subd.  1.  The  criminal  action   302 

2.  Civil   action    303 


Digitized  by  VjOOQIC 


X  TABLE    OF    CONTENTS. 

Page. 

Abt.    III.  Elements  of  the  wrong 304 

Subd.  1.  The  seduction   304 

2.  Loss  of  services 308 

3.  Effect  of  age  of  woman 311 

IV.  Defenses    312 

Subd.  1.  Connivance  of  plaintiff   312 

2.  As  to  consent  of  woman  313 

3.  Miscellaneous    314 

V.  Parties    314 

Subd.  1.  The  woman  seduced   314 

2.  Parents    316 

3.  Those  in  loco  parentis 317 

VI.  Pleading    318 

Subd.  1.  Complaint    318 

2.  Answer    319 

VII.  Evidence    325 

Subd.  1.  Of  the  seduction 325 

2.  Of  right  to  services  326 

3.  Of  character  of  plaintiff,  or  his  connivance 327 

4.  Of  character  and  financial  standing  of  defendant. .  327 

5.  Of  character  of  woman  seduced  328 

6.  Of  offer  of  marriage  by  defendant 329 

7.  Miscellaneous    331 

VIII.  Procedure  and  trial    331 

Subd.  1.  Trial  —  Public  may  be  excluded   331 

2.  Charge  and  nonsuit   331 

3.  Costs    332 

IX.  Damages    332 

Subd.  1.  Compensatory   332 

2.  Punitive     334 

3.  Aggravation  and  mitigation  of  damages  335 

4.  Amount  of  damages   335 

CHAPTER  X. 

Criminal  Conversation,   Alienation  of  Affection,  and  Enticing  Awat 

Wife  or  Husband. 

Art.         I.  Definitions  and  distinctions   336 

Subd.  1.  Definitions    336 

2.  The  wrongs  distinguished   337 

3.  Historical,  wife's  common-law  disability  removed.  338 
n.  Remedies    340 

Subd.  1.  Criminal   action    340 

2.  Habeas  corpus    340 

3.  Civil   action    341 

Sec.  1.  Jurisdiction    341 

2.  Statute  of  limitations   341 

3.  Survival  and  assignment 341 


Digitized  by  VjOOQIC 


TABLE    OF    CONTENTS.  XI 

Page. 

Abt.     III.  Criminal  conversation ;  elements  of  the  wrong 342 

Subd.  1.  Distinguished  from  alienation  of  affection,  etc 342 

2.  Formal  marriage  is  necessary  343 

3.  Loss  of  affection  or  society  of  wife,  or  malice  of 

defendant  not  necessary   343 

4.  Consent  of  wife  or  ignorance  of  the  marriage  no 

defense    344 

5.  When  wife  io  plaintiff  additional   facts  must  be 

shown    344 

ly.  Alienation  of  affection ;  elements  of  the  wrong 345 

Subd.  1.  Is  a  distinct  wrong 345 

2.  Loss  of  consortium  is  gravamen  of  action 345 

V.  Abduction  and  enticing  away;  elements  of  the  wrong 348 

Subd.  1.  Is  a  distinct  wrong 348 

2.  As  to  loss  of  services  349 

3.  Intent  of  defendant  is  vital  element 340 

VI.  Defenses   351 

Subd.  1.  Prior  divorce   351 

2.  Collusion,  condonation,  consent   351 

3.  Justification    352 

4.  Plaintiff's  husband  was  wrongdoer   353 

VII.  Pleading    364 

Subd.  1.  Complaint    354 

2.  Answer   364 

3.  Bill  of  particulars   355 

VIII.  Evidence    360 

Subd.  1.  Of  marriage   360 

2.  Of  adultery  and  alienation  of  affection 360 

3.  Of  character  of  parties  and  mutual  relations 361 

4.  Res  gestCB    363 

5.  Of  damage    364 

6.  Of  financial  and  social  status  of  defendant 366 

7.  Weight  of  evidence ;  miscellaneous 365 

IX.  Procedure  and  trial 367 

X.  Damages    369 

CHAPTER  XL 

Breach  of  Promise  to  Mabet. 

Art.         I.  Definitions  and  distinctions  370 

Subd.  1.  Nature  of  the  action   370 

2.  Distinguished  from  seduction    372 

II.  Remedies    373 

Subd.  1.  Criminal  action   373 

2.  No  specific  performance  in  modem  law 373 

3.  Civil  action  for  damages  374 

Sec.  1.  Jurisdiction 374 

2.  Statute   of   limitations    374 

3.  Survival  and  assignment   374 


Digitized  by  VjOOQIC 


Xll  TABLE    OF    CONTENTS. 

Page. 

Abt.    ni.  Elements  of  the  wrong 375 

Subd.  1.  Capacity  to  contract    375 

2.  Meeting  of  minds  essential   377 

3.  Consideration    380 

4.  Breach  of  contract  by  defendant 381 

5.  Plaintiff  must  show  offer  of  performance 382 

rV.  Defenses    383 

Subd.  1.  Contract  not  valid,  or  rescinded 383 

2.  Incapacity  of  defendant  to  make  contract 384 

3.  Bad  character  of  plaintiff 385 

4.  Partial  defenses  in  mitigation 385 

V.  Parties    386 

VI.  Pleading  386 

Subd.  1.  Complaint    386 

2.  Answer    387 

VII.  Evidence    391 

Subd.  1.  Of  the  contract  391 

2.  Of  the  character  and  conduct  of  plaintiff 392 

3.  Of  the  character  and  conduct  of  defendant 394 

4.  Of  the  mutual  attachment  of  the  parties 394 

5.  Of  the  social  and  flnancinl  status  of  defendant. . .  395 

6.  Of  damage 396 

7.  Miscellaneous    397 

VIII.  Procedure  and  trial  398 

Subd.  1.  Arrest  and  attachment,  etc 398 

2.  Charge    398 

3.  Appeal   400 

4.  Execution    400 

5.  Discharge  in  bankruptcy  400 

IX.  Damages  401 

Subd.  1.  Compensatory    401 

2.  Punitive    damages  —  Aggravation    and    mitigation 

of 403 

3.  Amount  of  damages   404 

CHAPTER  Zn. 

Assault  and  Battsbt. 

Abt.        I.  Definitions  and  distinctions   405 

Subd.  1.  Assault   405 

2.  Battery   406 

3.  Historical    407 

II.  Remedies    408 

Subd.  1.  Criminal  action  —  Does  not  bar  civil  action 408 

2.  Jurisdiction    409 

3.  Statute  of  limitations 410 

4.  Survival  and  assignment 410 


Digitized  by  VjOOQIC 


TABLE    OF    CONTENTS.  XUl 

Page. 

Abt.     ni.  Elements  of  the  wrong 412 

SubcL  1.  Afi  to  intent  412 

2.  Overt  act    415 

3.  Ability   415 

4.  Force    416 

6.  Aggravated  assault 418 

6.  Acts  which  are  not  assaults  419 

IV.  Defenses    422 

Subd.  1.  Self-defense   422 

2.  Defense  of  another   424 

3.  Defense  of  real  property  425 

4.  Defense  of  personal  property 429 

5.  Consent    430 

6.  Accident 433 

7.  Provocation    434 

8.  Justification    436 

Sec.  1.  Husband  and  wife   436 

2.  Parents  and  teachers  436 

3.  Preservation  of  peace  438 

4.  Expulsion  from  public  places 438 

5.  Officers  of  justice   441 

V.  Parties  442 

Subd.  1.  Plaintiffs    442 

2.  Defendants 444 

Sec.  1.  Joint  tort  feasors   444 

2.  Infants  and  lunatics 444 

3.  Assaults  by  agents  and  servants 445 

VI.  Pleading    447 

Subd.  1.  Complaint    447 

2.  Answer    449 

Vn.  Evidence  456 

Subd.  1.  Of  provocation  456 

2.  Of  intention    458 

3.  Of  character   459 

4.  Of  special  damage 460 

5.  Miscellaneous  —  Weight  of  evidence 461 

Vm.  Procedure  and  trial   462 

Subd.  1.  Arrest  and  attachment   462 

2.  Trial  463 

3.  Charge  and  nonsuit  463 

4.  Costs   465 

DL  Damages   466 

Subd.  1.  Compensatory  damages    466 

2.  Punitive  damages   468 

3.  Mitigation  of  damages   471 


Digitized  by  VjOOQIC 


XIV  TABLE    OF    CONTENTS. 

CHAPTER  Xm. 
HAiJciors  Prosecution.  Page. 

Abt.        I.  ]>efiiiitionB  and  distinctions    474 

Subd.  1.  Definitions;  distinguished  from  false  imprisonment.  474 

2.  Historical  —  Theory  of  the  action  478 

IL  Remedies    480 

Subd.  1.  No  criminal  action   480 

2.  The  civil  action  480 

Sec.  1.  Jurisdiction    480 

2.  Statute  of  limitations   481 

3.  Survival  and  assignment    481 

III.  Elements  of  the  wrong   481 

Subd.  1.  General   statement    481 

2.  Criminal  and  civil  prosecution 482 

3.  Malice    487 

4.  Want  of  probable  cause 490 

5.  Want  of  probable  cause;  must  concur  with  malice.  495 

6.  Questions  of  law  and  fact 496 

7.  Former  prosecution  must  have  terminated  in  plain- 

tiff's favor 499 

8.  Damage  to  plaintiff  505 

IV.  When  action  can  be  maintained 506 

Subd.  1.  Criminal  prosecution  and  arrest 506 

2.  Civil  prosecution  508 

V.  Defenses    510 

VI.  Parties    512 

Subd.  1.  Plaintiffs    512 

2.  Defendants    513 

VII.  Pleading  515 

Subd.  1.  Complaint    516 

2.  Answer    518 

3.  Bill  of  particulars   519 

VIII.  Evidence    523 

Subd.  1.  Of  probable  cause   523 

2.  Of  malice    528 

3.  Of  character  530 

4.  Of  damage    531 

5.  Of  results  of  former  prosecution 532 

6.  Burden  of  proof  —  Miscellaneous 532 

IX.  Procedure  and  trial    534 

Subd.  1.  Trial    534 

2.  Charge  and  nonsuit   534 

3.  Costs    537 

X.  Damage 537 

Subd.  1.  Compensatory  damages    587 

2.  Punitive  damages   539 

XI.  Malicious  abuse  of  process 540 


Digitized  by  VjOOQIC 


TABLE    OF    CONTENTS.  XV 

CHAPTER  XIV. 

False  Impbisonment.  _ 

Page. 

Abt.         I.  Definitions  and  distinctions   545 

Subd.  1.  Definitions    545 

2.  Distinguished  from  malicious  prosecution 547 

II.  Remedies 550 

Subd.  1.  Criminal  action   550 

2.  Habeas  corpus   550 

3.  No  injunction  granted  551 

4.  Jurisdiction    551 

5.  Statute  of  limitations   552 

6.  Survival  and  assignment 553 

III.  Elements  of  the  wrong   554 

Subd.  1.  Malice  not  essential  554 

2.  Probable  cause 556 

3.  Detention  is  necessary  558 

4.  Physical  compulsion  not  necessary 559 

5.  Place  of  detention  is  immaterial 560 

6.  Detention  must  be  against  will  of  plaintiff 561 

7.  Detention  originally  lawful  may  become  unlawful.  562 

8.  Termination  of  detention  —  When  necessary 564 

IV.  Arrest  without  process    567 

Subd.  1.  Arrest  by  private  person   567 

2.  Arrest  by  police  officer  570 

3.  Arrest  by  officer  on  complaint  of  private  person ...  573 
V.  Liability  for  arrest  on  void  or  invalid  process 575 

VI.  Liability  of  judicial  officers  587 

VII.  Liability  for  acts  of  servants  and  agents   596 

Subd.  1.  Liability  of  corporation  for  acts  of  servants 596 

2.  Liability   of  individuals  and   copartners   tor   acts 

of  servants   600 

VIII.  Liability  of  attorney  and  client 603 

IX.  Arrest  by  military  authorities  605 

X.  Defenses    606 

Subd.  L  Probable  cause  606 

2.  Lawful  authority  and  justification 607 

3.  Consent  of  plaintiff 608 

4.  Arrest  by  agent  609 

5.  Defense  of  person  or  property  610 

6.  Detention  not  terminated  611 

7.  As  to  advice  of  counsel  611 

XL  Imprisonment  of  various  classes  of  persons 612 

Subd.  1.  Wives,  children,  servants    612 

2.  Insane  and  dangerous  persons  612 

3.  Witnesses  and  persons  privileged  from  arrest 614 


Digitized  by  VjOOQIC 


XVI  TABLE    OF    CONTENTS. 

Paje. 

AST.  XII.  Parties    616 

Subd.  1.  Plaintiflfs   616 

2.  Party  instigating  imprisonment 617 

3.  Joinder  of  defendants 618 

XIII.  Pleading    619 

Subd.  1.  Complaint    619 

2.  Answer 623 

3.  Demurrer    624 

XIV.  Evidence    i 632 

Subd.  1.  Of  malice    632 

2.  Of  probable  cause  633 

3.  Of  legal  authority 634 

4.  Of  intention   635 

6.  Of  character  635 

6.  Of  damage    636 

7.  Records  and  process  as  evidence 636 

8.  Miscellaneous    637 

XV.  Procedure  and  trial  639 

Subd.  1.  Miscellaneous    639 

2.  Nonsuit  and  charge   640 

3.  Verdict,  costs,  and  appeal  643 

XVI.  Damages 644 

Subd.  1.  Compensatory  damages   644 

2.  Punitive  damages  and  mitigation   647 

CHAPTER  ZV. 

Libel  and  Slander. 

Abt.        I.  History  —  Bibliography    661 

Subd.  1.  Historical    661 

2.  Text-books  and  authorities  662 

II.  Definitions  and  distinctions    663 

Subd.  1.  Libel  and  slander  distinguished   653 

2.  Doctrine  of  special  damage   666 

III.  Remedies 668 

Subd.  1.  The  criminal  action   668 

2.  The  civil  action  669 

Sec.  1.  Jurisdiction    669 

2.  Statute  of  limitations   669 

3.  Survival   and  assignment  of  action 659 

3.  Remedy  by  injunction   660 

IV.  Slander    662 

Subd.  1.  Definition  and  classification  662 

2.  Words  imputing  crime    664 

3.  Words  injurious  to  office,  profession,  or  trade 671 

4.  Words  imputing  a  contagious  disease 677 

5.  Words  imputing  unchastity   678 


Digitized  by  VjOOQIC 


TABLE    OF    CONTENTS.  XVll 

Page. 

Abt.       V.  Libel   680 

Subd.  1.  Definition,  criminal  libel  distinguished  680 

2.  Words  imputing  crime    685 

3.  Words  injuring  one  in  office  687 

4.  Words  injuring  one  in  profession  or  business 689 

5.  Words  holding  one  up  to  scorn  or  ridicule 695 

VI.  Interpretation,  construction,  and  application  of  language 701 

VII.  Publication  and  repetition    707 

Subd.  1.  Publication    707 

2.  Repetition   713 

Vni.  Malice  716 

Subd.  1.  Malice  generally  considered   716 

2.  Malice  in  law 718 

3.  Malice  in  fact  720 

IX.  Defenses    723 

Subd.  1.  Justification 723 

2.  Mitigation    ! 726 

3.  Privileged  commimications    731 

Sec.  1.  Privilege  defined  and  classified 731 

2.  Absolute  privilege  738 

3.  Qualified  privilege  746 

4.  Fair  comment  and  criticism 750 

6.  Former  recovery    763 

JL  Parties 764 

Subd.  1.  Plaintiffs    764 

2.  Defendants    766 

XI.  Pleading  768 

Subd.  1.  The  complaint   768 

Sec.  1.  Common-law  rules  768 

2.  Code  provisions   771 

3.  What  allegations  are  necessary 776 

4.  Special  damages  must  be  pleaded 778 

2.  The  answer  780 

3.  Demurrer    783 

4.  Bill  of  particulars    785 

XII.  Evidence    801 

Subd.  1.  Identity  of  plaintiff   801 

2.  Publication,  repetition,  and  retraction 802 

3.  Justification    803 

4.  Damage,  mitigation,  etc 804 

5.  Malice,  good  faith,  provocation  807 

6.  Character    809 

7.  Miscellaneous  —  Res  geatcB 810 

Xni.  Procedure  and  trial  ! 813 

Subd.  1.  Arrest 813 

2.  Inspection  of  books  814 


Digitized  by  VjOOQIC 


XVlll  TABLE    OF    CONTENTS. 

Art.  Xlll.  Procedure  and  trial—  {Continued),                                             Page. 
iSubd.  3.  Striking  out  and  amending  pleading 814 

4.  Trial,  charge,  and  nonsuit 815 

5.  When  question  for  court  —  When  for  jury 817 

6.  New  trials  and  appeals  820 

7.  Costs    822 

XIV.  Damages    822 

Subd.  1.  Special  damage  —  When  damage  presumed   822 

2.  Compensatory  damage 827 

3.  Punitive  damage ;  aggravation  and  mitigation 828 

XV.  Slander  of  title  —  Libel  on  business  831 


Digitized  by  VjOOQIC 


THE   LAW  OF  TORTS. 


Part  I. 

PRINCIPLES  OF  LIABILITY. 


CHAPTER  L 
INTRODUCTORY. 

PAGE. 

Article      I.  Authorities 1 

IL  Definitions 3 

III.  Classification 10 

ABTICLE  I. 
AUTHORITIES. 

While  this  volume  is  devoted  to  a  statement  of  the  law  and 
practice  in  actions  for  tort  in  New  York,  it  would  be  manifestly 
incomplete  without  referring  the  practitioner  to  such  sources  as 
will  enable  him  to  pursue,  if  so  disposed,  the  historical  study 
of  the  subject,  and  by  reference  to  elementary  works  to 
foUow  in  the  reported  decisions  of  other  jurisdictions,  the  modi- 
fications of,  and  exceptions  to,  the  general  principles  as  they  have 
been  applied  in  the  courts  of  this  State.  Unusually  full  citations 
are  given  from  text-writers,  and  an  effort  has  been  made  in  all 
cases  to  give  the  authority,  both  as  a  means  of  enabling  ready 
reference  to  the  work  for  fuller  examination,  and  in  justice  to 
the  author  of  the  treatises  cited.  Reference  is  also  made  in  very 
many  instances  to  the  English  reports  and  those  of  other  States 
and  to  Federal  decisions,  more  especially  those  of  the  Supreme 
Court  of  the  "United  States. 

It  is  said  by  one  of  the  later  and  best  equipped  of  text-writers 
that  the  earliest  text-book  he  is  able  to  find  upon  the  subject  is 
"A  meager  and  unthinking  digest  of  the  law  of  actions  for  torts 
and  wrongs,  published  in  1720,"  a  work  which  the  same  writer 
characterizes  as  remarkable  chiefly  for  the  depth  of  historical 
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ignorance  which  it  occasionally  reveals.  This  statement  is  made 
in  connection  with  the  suggestion  that  a  complete  theory  of  torts 
has  not  yet  been  found,  the  reason  given  being,  that  the  subject 
is  a  modem  one  comparatively,  so  far  as  any  scientific  considera- 
tion of  the  topic  is  concerned. 

Still  another  writer,  referring  to  the  earlier  work,  expresses  the 
view,  "  This  book  should  be  passed  over  as  though  it  did  not  exist.'* 

Hilliard  on  Torts,  published  in  1869,  was  the  first  American 
work  upon  the  subject  and  was  followed  by  the  standard  English 
work  of  Addison  in  1860.  The  latter  work  has  passed  through 
several  editions  and  has  been  annotated  by  American  editors  from 
time  to  time,  including  Wood,  and  Dudley  and  Baylies. 

In  1881  Nathaniel  C.  Moak,  with  the  efficient  assistance  of  John 
T.  Cook,  annotated  the  English  work  of  TJnderhill,  entitled  "  Prin- 
ciples of  the  Law  of  Torts,  or  Wrongs  Independent  of  Contract,'* 
the  author  giving  rules  and  sub-rules  containing  the  general  prin- 
ciples of  the  law  of  Torts,  sustained  by  English  authorities,  to 
which  the  American  editors  added  numerous  American  decisions. 
The  author  published  in  England  in  1900  a  thoroughly  revised 
edition  under  the  title  "  The  Law  of  Torts." 

Cooley  on  Torts,  first  published  in  1878,  second  edition  1888, 
continues  to  be  a  standard  work  on  the  subject,  an  epitome  of 
which  is  contained  in  his  later  work,  "  The  Elements  of  Torts," 
prepared  primarily  for  the  use  of  students  at  law  and  instructors 
in  law  schools.  Of  this  work  the  author  says  the  design  has  been 
to  present  succinctly  elements  of  the  law  of  torts,  and  he  further 
states  that  liberal  use  has  been  made  of  the  text  of  the  larger  work 
upon  the  subject. 

Ray  on  "  Imposed  Duties  "  treats  of  the  same  subject  in  several 
volumes,  largely  devoted  to  the  law  of  negligence,  and  liability 
of  common  carriers. 

Bishop  in  1889  published  "  Commentaries  on  the  Non-Con- 
tract Law,  and  especially  as  to  common  affairs  not  of  Contract, 
or  the  every-day  Rights  and  Torts,"  Mr.  Bishop  preferring  that 
title  because,  as  he  says,  under  section  6,  the  title  approaches  as 
nearly  to  defining  with  certainty  the  bounds  which  the  author 
has  assigned  for  his  subject  as  he  has  been  able  to  make  it 

As  a  scientific  contribution  to  the  subject,  Bigelow  on  Torts 
is  a  leading  authority.  Also  Holmes  on  the  Common  Law,  so 
far  as  it  treats  of  Torts,  mainly  from  a  historical  point  of  view. 
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Pollock  on  Torts  is  a  scholarly  work,  and  several  American 
editions  have  been  issued  with  notes ;  among  others,  that  of  Webb 
in  1894.  Sir  Frederick  Pollock  treats  the  subject  to  some  extent 
historically,  to  a  very  great  extent  scientifically,  and  does  not  omit 
to  give  a  practical  view  of  the  law  on  the  subject  His  work, 
however,  like  that  of  Jaggard  and  the  admirable  treatise  of  Hale 
on  the  same  subject,  is  especially  intended  for  and  adapted  to  the 
wants  of  students  at  law  rather  than  as  a  text-book  for  the  prac- 
ticing lawyer. 

To  this  number  should  be  added  "A  Brief  Summary  of  Torts," 
by  Professor  Erwin,  which  is  precisely  what  its  name  implies, 
and  serves  an  admirable  purpose  as  an  introduction  to  the  study 
of  the  subject. 

Fraser  on  the  Law  of  Torts,  first  published  in  1888,  went 
through  a  new  edition  in  1902.  Ringwood  on  the  Law  of  Torts 
(3d  ed.,  1898)  is  a  hand-book,  the  author  of  which  was  lecturer 
to  the  Council  of  the  Incorporated  Law  Society. 

All  of  these  have  been  drawn  upon  to  a  greater  or  less  extent 
and  are  referred  to  for  what  is  in  many  cases  a  fuller  discussion 
of  the  subject  as  to  the  elementary  principles  of  the  Law  of  Torts. 
The  American  and  English  Encyclopedia  of  Law  is  very  fre- 
quently cited ;  reference  to  its  pages  will  be  found  useful  for  full 
citation  of  authorities  from  other  jurisdictions.  The  Cyclopedia 
of  Law  and  Procedure  is  cited  so  far  as  it  has  treated  the  topic  up 
to  this  time. 

Elementary  works  treating  of  specific  branches  of  the  subject 
will  be  referred  to  and  commented  upon  under  the  appropriate 
heads,  and  as  scarcely  any  topic  of  importance  whidi  may  be 
classed  under  the  general  head  of  torts  is  without  one  or  more 
text-books,  it  will  be  found  that  the  literature  of  the  subject  is 
very  extensive,  more  especially  in  connection  with  the  Law  of 
N^ligence. 

ABTICLE  n. 
DEFINITIONS. 

Every  writer  upon  the  subject  of  torts  has  undertaken  to  give 
a  definition,  and  in  this  respect  has  been  followed  by  very  many 
judges,  who,  in  the  course  of  their  opinions,  have  undertaken  to 
define  what  is  meant  by  the  term  "  Tort."  Moak^s  Underbill 
(p.  9),  after  citing  the  statement  from  Chapman  v.  Pichersgill, 
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2  Wils.  146,  that  "  Torts  are  infinitely  various,  for  there  is  not 
anything  in  nature  that  may  not  be  converted  into  an  instrument 
of  mischief,"  makes  the  comment  that  it  is  hopeless  to  attempt 
a  definition  of  what  constitutes  a  wrongful  act  upon  which  an 
action  for  tort  may  be  founded : 

Cooley  (p.  2)  defines  a  tort  to  be:  "Any  wrong  not  consist- 
ing in  mere  breach  of  contract,  for  which  the  law  undertakes  to 
give  to  the  injured  party  some  appropriate  remedy  against  the 
wrongdoer." 

Pollock,  after  stating  (p.  2),  that  a  "  Tort  is  nothing  but 
the  French  equivalent  of  our  English  word  *  wrong,' "  gives  the 
definition  (p.  4),  "  Tort  is  an  action  or  omission,  giving  rise,  in 
virtue  of  the  common-law  jurisdiction  of  the  court,  to  a  civil 
remedy  w^hich  is  not  an  action  of  contract." 

A  tort  is  a  breach  of  some  duty  between  citizens  defined  by  the 
general  law  which  creates  a  civil  cause  of  action.  Encyclopedia 
of  the  Laws  of  England,  vol.  12,  p.  189,  Art.  Torts,  by  Sir  Fred- 
erick Pollock. 

The  same  author  says  that  the  modem  law  of  torts  may  be  con- 
sidered as  enforcing  so  much  of  the  moral  duty  "  to  hurt  nobody 
by  word  or  deed  "  as  positive  law  can  conveniently  enforce  in  the 
present  state  of  society. 

Bishop  cites  Co.  Lit.  158,  that  "  Tort "  means  nearly  the  same 
thing  as  the  expression  "civil  wrong."  He  says  further  (§  4) : 
"A  tort  is  one's  disturbance  of  another  in  rights  which  the  law 
has  created,  either  in  the  absence  of  contract,  or  in  consequence 
of  the  relation  which  a  contract  has  established  between  the  parties. 
Of  course  the  wrong  must  be  one  which  the  law  redresses,  not  a 
mere  infraction  of  good  morals." 

Hale  on  Torts  (p.  4)  calls  attention  to  and  criticises  the  defini- 
tion suggested  in  Clerk  &  Lindley  on  Torts,  1,  "A  tort  is  a  wrong 
independent  of  a  contract  for  which  the  appropriate  remedy  is  a 
common-law  action,"  thus  differentiating  that  class  of  civil  wrongs 
which  can  only  be  remedied  in  a  divorce,  ecclesiastical,  or  probate 
court,  or  in  courts  of  equity.  Pollock's  definition,  heretofore 
given,  also  calls  attention  to  the  common-law  jurisdiction. 

Hale  (p.  5)  cites  from  91  Ky.  121,  what  he  regards  as  a  very 
simple  but  in  many  respects  admirable  definition  as  follows :  "A 
tort  is  a  breach  of  duty  fixed  by  municipal  law,  for  which  a  suit 
for  damages  may  be  maintained."     This  is  very  like  the  simplest 
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and,  upon  the  whole,  most  complete  definition  given  in  a  recent 
legal  periodical,  defining  torts,  "  as  a  certain  class  of  wrongs  for 
which  there  is  a  legal  remedy  in  a  common-law  court."  This, 
perhaps,  is  rather  a  characterization  than  a  definition,  but  seems 
upon  the  whole  the  clearest  and  most  concise  statement,  aside  from 
the  fact  that  it  excludes  the  idea  of  a  wrong  cognizable  in  a  court 
of  equity,  and  thereby  narrows  the  term  much  beyond  what  is 
justifiable  under  modem  practice,  since  the  jurisdiction  of  equity 
to  prevent  an  intended  wrong,  or  to  relieve  from  the  consequences 
of  a  tortious  act,  is  firmly  fixed  and  freely  exercised. 

It  must  be  noted  that  torts  under  our  system  are  largely  subject 
to  the  equitable  jurisdiction  of  the  court,  as  in  cases  of  actions  for 
relief  from  fraud,  or  by  way  of  injunction  to  prevent  wrongful 
acts.     See  chap.  VI,  "  Eemedies." 

The  failure  of  definitions  to  define  is  aptly  stated  in  Bigelow  on 
Torts,  as  follows : 

"  To  attempt  a  definition  which  would  tell  its  own  story  on  its 
face  would  be  hopeless.  Indeed  no  definition,  helped  out  however 
much  by  explanation,  can  convey  an  adequate  notion  of  the  mean- 
ing of  the  word ;  nothing  short  of  careful  study  of  the  specific  torts 
of  the  law  will  answer,  for  there  is  no  such  thing  as  a  typical  tort, 
an  actual  tort,  that  is  to  say,  which  contains  all  the  elements  en- 
tering into  the  rest.  One  tort  is  as  perfect  as  another ;  and  each 
tort  differs  from  the  others  in  its  legal  constituents.  The  defini- 
tions all  have  this  in  common,  that  there  must  be  a  breach  of  duty 
paramount,  or,  as  we  shall  now  put  it,  established  by  municipal 
law ;  and  they  all  lead  to  an  action  for  damages.  These,  facts 
must  furnish  our  definition.  Accordingly  a  tort  may  be  said  to  be 
a  breach  of  duty  established  by  municipal  law  for  which  a  suit  for 
damages  can  be  maintained;  or,  conversely,  the  infringement  of  a 
private  right,  or  a  public  as  a  private  right,  established  by  mu- 
nicipal law/'     Bigelow,  29. 

The  English  Common  Law  Procedure  Act  of  1862  defines  a  tort 
as  a  wrong  independent  of  contract.  This  definition  does  not, 
however,  seem  to  be  entirely  satisfactory,  since,  as  Cooley  remarks 
(p.  104),  "  In  many  cases  an  action  as  for  a  tort  or  an  action  as  for 
a  breach  of  contract  may  be  brought  by  the  same  party  on  the  same 
state  of  facts."  He  explains  this  by  the  illustration  of  a  false  war- 
ranty to  accomplish  a  sale  of  property,  the  purchaser  having  his 
remedy  upon  the  contract  of  warranty,  or  in  an  action  for  a  tort, 
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for  having  induced  the  purchase  by  fraud.  He  says  there  is  a 
broken  contract,  which  would  afford  a  remedy  for  the  purchaser, 
but  there  is  also  deception,  to  the  injury  of  the  purchaser  in  pro- 
curing the  contract  to  be  made.  The  suit  may  be  brought  on  con- 
tract ignoring  fraud,  or  it  may  be  brought  for  the  fraud  not  count- 
ing upon  the  contract,  though  the  contract  will  necessarily  be  shown 
in  order  to  make  appear  how  the  deception  was  injurious.  "  The 
tort  in  such  a  case  is  connected  with  the  contract  only  as  it  enabled 
the  tort  feasor  to  bring  the  party  wronged  into  it." 

In  such  cases  the  tort  is  dependent  upon,  while  at  the  same  time 
independent  of,  the  contract ;  for  if  the  latter  imposes  a  legal  duty 
upon  a  person,  the  neglect  of  that  duty  may  constitute  a  tort 
founded  upon  a  contract.     1  Addison  on  Torts,  17. 

Judge  Finch,  in  Rich  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  87  N.  Y. 
882  (390),  says:  "  We  have  been  unable  to  find  any  accurate  and 
perfect  definition  of  a  tort.  Between  actions  plainly  ex  contractu 
and  those  as  clearly  ex  delicto  there  exists  what  has  been  termed  a 
border  land,  where  the  lines  of  distinction  are  shadowy  and  ob- 
scure, and  the  tort  and  the  contract  so  approach  each  other,  and 
become  so  nearly  coincident  as  to  make  their  practical  separation 
somewhat  difficult.  (Moak's  Underbill  on  Torts,  23.)  The  text- 
writers  either  avoid  a  definition  entirely  (Addison  on  Torts),  or 
frame  one  plainly  imperfect  (2  Bouvier's  Law  Diet.  600),  or 
depend  upon  one  which  they  concede  to  be  inaccurate,  but  hold 
sufficient  for  judicial  purposes.  (Cooley  on  Torts,  3,  note  1 ; 
Moak's  Underbill;  1  Hilliard  on  Torts,  1.)  By  these  last  authors 
a  tort  is  described  in  general  as  "  a  wrong  independent  of  con- 
tract." 

Such  actions  were  primarily  divided  into  two  classes,  distin- 
guished as  actions  ex  contractu  and  ex  delicto.  The  actions  known 
as  detinue,  trespass,  trespass  on  the  case,  and  replevin  were  those 
used  in  causes  of  action  arising  from  torts,  and  were  described 
as  actions  ex  delicto.  Trespass  on  the  case  was  the  appro- 
priate form  of  remedy  for  all  injuries  to  persons  or  property 
which  did  not  fall  within  the  compass  of  the  other  forms  of  ac- 
tion.    Hegerich  v.  Keddie,  99  N.  Y.  258. 

Every  one  is  under  obligation:  (1)  To  abstain  from  willful 
injury;  (2)  To  respect  property  rights;  (3)  To  act  with  reason- 
able and  proper  care.     Erwin  Summary  of  Torts,  19. 
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Bishop  says  (§  19):  "The  foundation  of  common-law  prin- 
ciples are,  in  substance,  that  every  man  is  free  to  be  active,  pur- 
suing his  own  interests  and  happiness,  and  using  his  own  prop- 
erty as  he  will,  without  being  answerable  for  casual  and  un- 
meant injuries  resulting  to  others;  provided,  that  he  does  not, 
even  unintentionally,  deal  with  another's  property  as  his  own, 
that  neither  purposely  nor  carelessly  does  he  so  use  his  own  as 
unnecessarily  to  prejudice  another,  and  that  neither  negligently 
nor  especially  from  an  evil  motive  does  he  harm  another  in  per- 
son or  reputation,  in  a  manner  and  degree  within  the  law's  cog- 
nizance. Thus  qualified,  for  all  wrongs  done  to  others  with  in- 
jurious intent,  even  for  all  which  proceed  from  indifference 
whether  harm  is  done  or  not,  and  for  all  evil  consequences  to 
others  which  result  from  the  doer's  want  of  care  in  conducting 
his  own  affairs,  he  is  answerable  to  the  sufferer.  In  the  nature 
of  things,  these  general  principles  are  not  alone  adequate  guides 
for  all  possible  cases ;  but  they  enable  us  the  more  intelligently  to 
trace  the  minuter  lines  which  judicial  decision  has  drawn,  and 
to  determine  the  true  law  where  the  adjudications  differ  or  other- 
wise there  is  doubt." 

The  business  of  the  law  of  torts  is  to  fix  the  dividing  lines  be- 
tween those  cases  in  which  a  man  is  liable  for  harm  which  he 
has  done,  and  those  in  which  he  is  not.  But  it  cannot  enable 
him  to  predict  with  certainty  whether  a  given  act  under  given 
circumstances  will  make  him  liable,  because  an  act  will  rarely 
have  that  effect  unless  followed  by  damage,  and  for  the  most  part, 
if  not  always,  the  consequences  of  an  act  are  not  known,  but  only 
guessed  at  as  more  or  less  probable.  All  the  rules  that  the  law 
can  lay  down  beforehand  are  rules  for  determining  the  conduct 
which  will  be  followed  by  liability  if  it  is  followed  by  harm, — 
that  is,  the  conduct  which  a  man  pursues  at  his  peril.  The  only 
guide  for  the  future  to  be  drawn  from  a  decision  against  a  defend- 
ant in  an  action  of  tort  is  that  similar  acts  under  circumstances 
which  cannot  be  distinguished  except  by  the  result  from  those  of 
the  defendant,  are  done  at  the  peril  of  the  actor;  that  if  he  es- 
capes liability,  it  is  simply  because  by  good  fortune  no  harm  comes 
of  his  conduct  in  the  particular  event.    Holmes,  79. 

It  may  be  granted  that  an  omission  to  perform  a  contract  obli- 
gation is  never  a  tort  unless  that  omission  is  also  an  omission  of 
a  legal  duty.     But  such  legal  duty  may  arise  not  merely  out  of 
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certain  relations  of  trust  and  confidence,  inherent  in  the  nature 
of  the  contract  itself,  but  may  spring  from  extraneous  circumstan- 
ces, not  constituting  elements  of  the  contract  as  such,  although 
connected  with  and  dependent  upon  it,  and  bom  of  that  wider 
range  of  legal  duty  which  is  due  from  every  man  to  his  feUow, 
to  respect  his  rights  of  property  and  person,  and  refrain  from  in- 
vading them  by  force  or  fraud.  It  has  been  well  said  that  the 
liability  to  make  reparation  for  an  injury  rests,  not  upon  the  con- 
sideration of  any  reciprocal  obligation,  but  upon  an  original  moral 
duty  enjoined  upon  every  person  so  to  conduct  himself,  or  exercise 
his  own  rights  as  not  to  injure  another. 

Whatever  its  origin,  such  legal  duty  is  uniformly  recognized, 
and  has  been  constantly  applied  as  the  foundation  of  actions  for 
wrongs;  and  it  rests  upon  and  grows  out  of  the  relations  which 
men  bear  to  each  other  in  the  framework  of  organized  society. 
*  *  *  The  whole  doctrine  is  accurately  and  concisely  stated 
in  1  Chit  PI.  135,  that  "  if  a  common-law  duty  results  from  the 
facts,  the  party  may  be  sued  in  tort  for  any  negligence  or  mis- 
feasance in  the  execution  of  the  contract."  Rich  v,  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  87  N.  Y.  382,  at  398-399. 

Underbill  regards  the  tortious  element  as  consisting  in  the 
doing  of  an  act  not  authorized  by  law,  or  the  doing  of  something 
which  one  ought  not  to  do  under  the  law ;  where  such  act  or  omis- 
sion infringes  a  right,  or  interferes  with  the  enjoyment  to  which 
another  is  entitled,  or  causes  such  other  some  substantial  loss  of 
money,  health,  or  material  comfort  beyond  that  suffered  by  the 
rest  of  the  public. 

Moak^s  Underbill  (p.  10)  lays  down  as  a  rule  that  a  man  is 
guilty  of  a  tort  who,  without  authority  or  excuse,  either : 

"  (a)  Wittingly  or  unwittingly  does  any  act,  or  makes  any 
written  or  verbal  statement,  which  infringes  upon  any  absolute 
right  of  another  person. 

"  (b)  Wittingly  or  unwittingly  does  any  act  which  is  forbidden 
by  law. 

"  (c)  Omits  to  do  something  which  a  reasonable  man  would 
do,  or  does  something  which  a  reasonable  man  would  not  do. 

"  (d)  Makes  any  false  statement,  either  written  or  verbal,  to 
another,  with  intent  to  deceive. 

"  (e)  Omits  to  make  any  statement  with  intent  to  deceive  in 
oases  in  which  there  is  a  legal  duty  upon  him  to  make  such 
statement" 
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At  page  20,  Pollock  states  his  views  as  to  what  constitutes  a 
tort.  He  says :  "  Tort  is  an  act  or  omission  (not  merely  the 
breach  of  a  duty  arising  out  of  a  personal  relation,  or  undertaken 
by  contract)  which  is  related  to  harm  suffered  by  a  determinate 
person  in  one  of  the  following  ways : 

"  (a)  It  may  be  an  act  which,  without  lawful  justification  or 
excuse,  is  intended  by  the  agent  to  cause  harm,  and  does  cause 
the  harm  complained  of. 

"  (b)  It  may  be  an  act  in  itself  contrary  to  law,  or  an  omis- 
sion of  specific  legal  duty,  which  causes  harm  not  intended  by  the 
person  so  acting  or  omitting. 

"  (c)  It  may  be  an  act  or  omission  causing  harm  which  the 
person  so  acting  or  omitting  did  not  intend  to  cause,  but  might 
and  should,  with  due  diligence,  have  foreseen  and  prevented. 

"  (d)  It  may,  in  special  cases,  consist  merely  in  not  avoiding 
or  preventing  harm  which  the  party  was  bound,  absolutely  or 
within  limits,  to  avoid  or  prevent/^ 

Bigelow  says  (§§  25,  28,  52,  7th  ed.),  the  various  kinds  of 
duty  involved  in  the  different  torts  are  capable  of  being  grouped 
into  three  classes  upon  a  helpful  basis.  The  three  classes  may  be 
put  thus : 

1.  Lawful  acts  done  by  wrongful  means.  2.  Unlawful  acts. 
3.  Events  caused  by  negligence. 

As  to  the  first  class,  it  matters  not  what  means  may  be  em- 
ployed so  long  as  they  are  wrongful;  as  to  the  second  class,  it 
is  unimportant  as  to  the  means  employed  so  far  as  the  right  of 
action  is  concerned;  as  to  the  third  class,  it  consists  in  a  breach 
of  duty  through  negligence. 

An  act  or  omission  may  be  wrong  in  morals,  or  it  may  be 
wrong  in  law.  It  is  scarcely  necessary  to  say  that  the  two  things 
are  not  interchangeable.  No  government  has  undertaken  to  give 
redress  whenever  an  act  was  found  to  be  wrong,  judged  by  the 
standard  of  strict  morality;  nor  is  it  likely  that  any  government 
ever  will.     Cooley,  3. 

The  ways  in  which  one  may  become  liable  to  an  action  as  for 
tort  are  the  following: 

1.  By  actually  doing  to  the  prejudice  of  another  something  he 
ought  not  to  do. 

2.  By  doing  something  he  may  rightfully  do,  but  wrongfully  or 
negligently  doing  it  by  such  means  or  at  such  time  or  in  such  man- 
ner that  another  is  injured* 
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3.  By  neglecting  to  do  something  which  he  ought  to  do,  whereby 
another  suffers  an  injury.     Cooley,  64. 

Actions  for  torts  will  lie  in  several  different  classes  of  cases, 
such,  for  instance,  as  for  an  injury  to  the  person  or  to  personal 
rights;  for  the  wrongful  taking  or  conversion  of  personal  prop- 
erty; for  an  injury  to  personal  or  real  property,  and  the  like 
cases.  The  right  of  action  for  a  tort  is  generally  founded,  either 
upon  an  invasion  of  some  legal  right  of  person  or  property,  or  on 
the  violation  of  some  duty  toward  the  public  which  has  resulted 
in  some  damage  to  the  plaintiff,  or  on  the  infraction  of  some  pri- 
vate duty  or  obligation  which  has  been  productive  of  damage  to 
the  complaining  party.     1  Wait's  Actions  and  Defenses,  132. 

Chief  Judge  Parker  in  City  Trust  Co.  v.  American  Brewing 
Co,,  174  ^N".  Y.  486  (488),  quotes  the  maxim  of  Justinian  that 
"  The  maxims  of  law  are  these :  to  live  honestly,  to  hurt  no  man, 
and  to  give  every  one  his  due,"  saying  that  ever  since  that  time  it 
has  been  a  leading  object  of  jurisprudence  to  compel  wrongdoers  to 
make  reparation,  and  that  it  is  a  general  rule  of  law  that  a  person 
commits  a  tort  and  renders  himself  liable  for  damages  who  does 
Pome  act  forbidden  by  law,  if  that  act  causes  another  substantial 
loss  beyond  that  suffered  by  the  rest  of  the  public. 

ABTICLE  m. 
CLASSIFICATION. 

Sir  Frederick  Pollock  has  attempted  to  reduce  the  Law  of 
Torts  to  certain  general  principles,  and  prescribes  a  threefold 
division.  He  says :  "  There  are  wrongs  affecting  a  man  in  the 
safety  and  freedom  of  his  own  person,  in  honor  and  reputation, 
or  in  his  estate,  condition,  and  convenience  of  life  generally ;  the 
word  estate  being  here  understood  in  its  widest  sense,  as  when  we 
speak  of  those  who  are  ^  afflicted  or  distressed  in  mind,  body,  or  es- 
tate.' There  are  other  wrongs  which  affect  specific  property,  or 
specific  rights  in  the  nature  of  property;  property,  again,  being 
taken  in  so  large  a  sense  as  to  cover  possessory  rights  of  every 
kind.  There  are  yet  others  which  may  affect,  as  the  case  happens, 
person  or  property,  either  or  both."  And  proceeds  to  group  these 
wrongs  under  the  heads  respectively  of  "personal  wrongs," 
"  wrongs  to  property,"  "  wrongs  to  personal  estate  and  property 
generally,"  and  comments  that,  generally  speaking,  the  wrong  in 
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the  first  group  is  willful  or  wanton;  in  the  second,  that  the  ele- 
ment of  willfulness  or  wantonness  is  at  first  sight  absent,  or  at 
any  rate  indifferent ;  while  in  the  third,  the  acts  or  omissions  con- 
stituting the  wrong  have  a  kind  of  intermediate  character. 

Hale  (p.  54  et  seq.)  classifies  liability  as  follows:  (1)  Where 
conduct  was  willful  or  malicious.  (2)  Where  the  conduct  was 
negligent.     (3)  Where  it  was  done  at  peril. 

It  has  been  said  that  every  action  for  a  pure  tort  involves  the 
questions,  first,  whether  the  plaintiff  has  the  legal  right  claimed 
and  whether  the  same  has  been  invaded.  Second,  whether  the  act 
of  the  defendant  was  within  his  own  legal  rights.  Third,  whether 
the  act  was  such  as  to  be  privileged,  then  whether  the  case  in  hand 
marks  an  instance  falling  within  such  privilege.  Krauthoff  on 
Malice  in  Civil  Actions,  American  Bar  Association,  report  1898, 
p.  335,  reviewing  Allen  v.  Flood,  App.  Cas.  1,  1898. 

Bigelow  classifies  the  Law  of  Torts  under  (I)  General  theory 
and  doctrine.  (II)  Lawful  acts  done  by  wrongful  means  or  of 
malice.  (Ill)  Unlawful  acts,  breach  of  absolute  duty.  (IV) 
Events  caused  by  negligence. 

Cooley,  p.  23,  says,  that  the  rights  which  every  government  is 
expected  to  recognize  and  protect  may  be  classified  under  the  fol- 
lowing heads:  (1)  Security  in  person.  (2)  Security  in  the 
acquisition  and  enjoyment  of  property.  (3)  Security  in  the 
family  relations. 

This  appears  to  be  only  another  method  of  classifying  the 
wrongs  to  person  and  property. 

In  26  Am.  &  Eng.  Encyc.  of  Law,  Y6,  Torts  are  classified,  not 
as  to  the  theory  of  wrongs,  but  with  reference  to  the  manner  of 
treatment  and  from  a  practical  standpoint: 

I.  Wrongs  affecting  personal  safety  and  security,  which  are 
subdivided  into  (1)  assault  and  battery;  (2)  false  imprisonment; 
(3)  malicious  prosecution. 

II.  Libel  and  slander. 

III.  Deceit,  including  fraud,  fraudulent  sales,  misrepresenta- 
tion, and  the  like. 

IV.  Wrongs  affecting  domestic  relations,  subdivided  into  (1) 
of  husband  and  wife;  (2)  of  parent  and  child;.  (3)  of  guardian 
and  ward;  (4)  of  master  and  servant. 

V.  Injuries  to  real  property,  and  including  thereunder  treS' 
pass,  party  walls,  waste,  etc. 
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VI.  Injuries  to  personal  property,  including  conversion,  re- 
plevin, trover,  trespass,  bailment,  and  the  like. 

VII.  Wrongs  affecting  easement,  such  as  obstructions  to  pri- 
vate ways,  highways,  navigable  waters,  etc. 

VIII.  Infringement  of  copyrights,  patents,  and  trademarks. 

IX.  Violation  of  water  rights,  including  the  treatment  of 
waters  and  water-courses,  underground  waters,  navigable  waters. 

X.  Damage  by  animals. 

XI.  Escape  of  dangerous  substances. 

XII.  Nuisances,  both  private  and  public. 

XIII.  Kegligence. 

It  will  be  noted  that  this  enumeration  does  not  include  all  ac- 
tionable wrongs.  The  most  notable  omissions  from  the  list  is  the 
unlawful  interference  with  personal  and  property  rights,  growing 
out  of  the  relation  of  employer  and  employee,  and  questions  aris- 
ing from  unlawful  combinations  of  capital,  which  have  come  to 
form  a  very  important  part  of  the  modern  law  of  torts. 

The  abolition  of  forms  of  action  by  the  Code  has  not  in  any 
wise  affected  the  names  of  specific  actions  which  are  necessarily 
retained  to  indicate  the  character  of  the  right  of  action,  but  no 
longer  to  indicate  that  such  an  action  must  be  prosecuted  in  a  par- 
ticular form.  Judge  Holmes  says  (p.  82),  "  The  abolition  of  the 
common-law  forms  of  pleading  has  not  changed  the  rules  of  the 
substantive  law.  Hence,  although  pleaders  now  generally  allege 
intent  or  negligence,  anything  which  would  fairly  have  been 
sufficient  to  charge  the  defendant,  is  still  sufficient  notwithstanding 
that  the  ancient  form  of  action  has  passed  away." 

A  single  action  has,  under  the  Reformed  Procedure,  been  substi- 
tuted for  the  numerous  actions  at  common  law,  but  the  right  to  re- 
cover exists  as  before.  We  recover  now  for  a  wrongful  taking,  and 
say  we  recover  for  a  conversion,  not  in  an  action  for  conversion, 
and  in  some  instances  specific  provisions  still  give  a  name  to  the  ac- 
tion as  in  replevin,  but  as  a  rule  we  now  speak  of  the  cause  of  action 
as  for  trespass  or  negligence,  without  reference  to  its  form,  which 
is,  except  in  the  case  of  the  so-called  special  actions,  the  same  in 
all  cases ;  and  in  these  the  action  is  brought  and  conducted  in  the 
same  manner  except  as  necessarily  modified  in  its  details  to  meet 
special  conditions. 

This  statement  is  made  so  that  it  may  be  understood  at  the  out- 
Bet  that  the  divisions  of  this  work  are  based  not  upon  any  differ- 
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ence  in  forms  of  remedy,  as  would  have  been  indicated  under  the 
old  practice,  but  are  based  upon  convenience  in  reference  to  the 
subject-matter  of  the  action,  which  is  still  necessarily  designated 
so  largely  by  the  common-law  terms  which  before  the  Code  de- 
scribed both  the  subject-matter  and  the  form  of  action. 

A  practical  classification  of  Torts  may  be  made  with  a  view  to 
bringing  together  related  topics,  rather  than  for  the  purpose  of 
scientific  classification,  but  it  is  believed  that  to  a  very  large  ex- 
tent both  the  practical  and  theoretical  view  of  the  Law  of  Torts 
may  be  satisfied  in  a  classification  which  is  in  a  maasure 
based  upon  that  of  Sir  Frederick  Pollock,  although  intended  to 
meet  the  wants  of  the  practitioner  rather  than  the  student  and 
therefore  intended  to  be  severely  practical  rather  than  strictly 
scientific. 

I.  The  general  principles  of  Torts  are  necessarily  treated  apart 
from  specific  wrongs.  II.  Purely  personal  wrongs  seem  to  fol- 
low naturally  as  next  in  importance.  III.  Wrongs  to  property 
only,  as  distinguished  from  those  which  are  injurious  to  the  per- 
son. IV.  A  very  important  class  of  wrongs,  viz. :  Negligence  and 
Nuisance  may  be  injuries  to  either  person  or  property,  or  to  both. 
V.  There  still  remain  certain  wrongs,  some  of  them  being  in  the 
class  of  "  unnamed  wrongs  "  not  readily  classified,  although  neces- 
sarily injurious  to  person  or  estate  or  both,  and  they  may  be  con- 
sidered as  miscellaneous  wrongs.  Only  the  first  two  of  these  divi- 
sions of  the  subject  will  be  considered  in  this  volume. 

Classification  of  Torts  as  injuries  to  the  person  "  and  injury  to 
property  "  seems  justified  by  the  definitions  of  these  phrases,  sec- 
tion 3343,  subds.  9  and  10,  as  follows :  "  Subd.  9.  A  personal 
injury  includes  libel,  slander,  criminal  conversion,  seduction,  and 
malicious  prosecution;  also,  assault  and  battery,  false  imprison- 
ment, or  other  actionable  injury  to  the  person,  either  of  the  plain- 
tiff or  of  another." 

"  Subd.  10.  Injury  to  the  property  is  an  actionable  act,  whereby 
the  estate  of  another  is  lessened,  other  than  a  personal  injury,  or 
the  breach  of  a  contract" 
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A  brief  consideration  of  the  question  as  to  what  constitutes  per- 
sonal and  property  rights  is  desirable  in  view  of  the  fact  that  a  tort 
is  committed  only  when  a  legal,  as  distinguished  from  a  moral 
right,  is  violated;  and  a  legal  right  is  said  to  be  violated  only 
when  one  is  damaged  in  respect  to  his  person,  his  property,  or  his 
reputation.    Hale,  60. 

The  abstract  question  of  "  rights  "  both  as  to  safety  of  persons 
and  protection  of  property  is  very  fully  considered  in  Holland's 
Elements  of  Jurisprudence  ,  treating  of  law  and  rights.  The  na- 
ture and  character  of  a  legal  right  is  also  considered.  Holmes^ 
Common  Law,  214,  219,  239 ;  and  the  domain  of  tort  in  connection 
with  legal  rights  is  very  fully  discussed,  Bigelow  on  Torts,  1-8. 

A  right  is  a  measure  of  control  delegated  by  the  supreme  po- 
litical authority  of  a  State  to  persons  said  to  be  thereby  invested 
with  the  right  over  the  acts  of  other  persons  said  to  be  thereby 
made  liable  to  the  performance  of  a  duty.  Sheldon  Amos'  Science 
of  Law,  97. 

Cooley,  in  his  Treatise  on  Torts,  pp.  23-46,  treats  this  subject 
very  fully  under  the  title  "  General  Classification  of  Legal  Rights," 
defining  a  right  as  implying  something  with  which  the  law  invests 
one  person,  and  in  respect  to  which  for  his  benefit  another  or  per- 
haps all  others  are  required  by  the  law  to  do  or  to  perform  acts  or 
to  forbear  or  abstain  from  acts.  Citing  Austin's  Jurisprudence, 
Lectures  VI  and  XVI. 

Judge  Cooley  then  defines  personal  rights  as  including  "the 
right  to  live,  the  right  to  immunity  from  attacks  and  injuries,  and 

[14] 
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the  right  equally  with  others  similarly  circumstanced  to  control 
one's  own  action.'' 

Civil  rights  he  sums  up  as  "  the  right  to  exemption  from  any 
restraint  that  has  in  view  no  beneficial  purpose,  and  the  right  to 
participate  in  all  the  advantages  of  organized  society." 

Civil  rights  are  defined  to  be  those  rights  which  appertain  to  a 
person  by  virtue  of  his  citizenship  in  a  State  or  community. 
Among  those  rights,  as  enumerated  (6  Am.  &  Eng.  Encyc.  of 
Law,  72  et  seq.)  are  that  the  citizens  of  each  State,  when  in 
another  State,  are  entitled  to  all  the  privileges  and  immunities 
of  the  citizens  of  the  latter,  as  such.  The  right  to  acquire  State 
citizenship  in  any  State  by  residence  therein.  The  right  to  any 
person  within  the  jurisdiction  of  the  State  of  equal  protection  of 
its  laws.  On  the  other  hand,  it  is  said  the  right  to  vote  is  not  a 
civil  but  a  political  right. 

Political  rights  are  defined  to  consist  in  the  power  to  participate 
directly  or  indirectly  in  the  establishment  or  management  of  the 
government    22  Am.  &  Eng.  Encyc.  of  Law,  942. 

Abbott's  Encyclopedic  Digest,  under  title  Civil  Rights,  includes 
the  consideration  of  protection  of  rights  of  persons  from  class  or  ra- 
cial  discrimination.  Citing  People  v.  £"1/1^,  42  Hun,  186;  affd.,  110 
N".  Y.  418,  to  the  point  that  a  conviction  for  refusing  to  sell  colored 
persons  tickets  for  admission  to  a  skating-rink  should  be  sustained. 
MilUr  V.  N.  J.  Steamboat  Co.,  58  Hun,  424, 12  N.  Y.  Supp.  301 ; 
affd.,  135  N.  Y.  612,  where  plaintiff,  a  colored  man,  was  refused 
a  state  room  in  exchange  for  berths  which  he  had  bought  for  him- 
self and  family  on  the  steamboat.  People  ex  reL  King  v.  Oal- 
lagher,  11  Abb.  N.  C.  187;  affd.,  93  N.  Y.  438,  that  the  Civil 
Bights  Bill  (Laws  1873,  chap.  186),  does  not  take  away  the  right,, 
when  otherwise  conferred  by  statute,  to  maintain  separate  com- 
mon schools  for  colored  children,  nor  entitle  a  colored  child  to 
admission  to  a  school  for  white  children,  where  it  does  not  appear 
that  those  provided  for  colored  children  are  not  as  good  in  every 
respect. 

Pollock  (p.  174)  states  the  doctrine  to  be  that  the  exercise  of 
ordinary  rights  for  a  lawful  purpose  and  in  a  lawful  manner  is 
no  wrong  even  if  it  causes  damage.  The  rule  is  recognized  and 
commented  upon  in  Losee  v.  Buchanan,  51  N.  Y.  484. 

The  right  not  to  be  harmed  takes  at  common  law  the  form  of  a 
command  not  to  injure  another  in  respect  to  his  person,  property, 
or  reputation.    Hale,  51,  citing  Piggard  on  Torts,  10. 
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Certain  rights  of  person  and  property  are  protected  by  both  the 
Federal  and  State  Constitutions.  The  amendments  to  the  Fed- 
eral Constitution,  known  as  the  Bill  of  Rights,  follow  article  VII 
of  the  Constitution  as  originally  adopted,  and  provide,  among 
other  things,  that  no  law  shall  be  passed  interfering  with  religious 
liberty  or  abridging  the  freedom  of  speech  or  press ;  the  right  of 
the  people  to  assemble  and  petition ;  protecting  the  people  against 
unreasonable  searches  and  seizures ;  prohibiting  excess  of  bail,  etc. 

Article  I  of  the  State  Constitution  prohibits  disfranchising  of 
any  citizen  unless  by  the  law  of  the  land  or  the  judgment  of  his 
peers ;  prescribes  that  trial  by  jury  shall  remain  inviolate  forever ; 
provides  for  the  free  exercise  and  enjoyment  of  religious  liberty, 
and  prohibits  the  suspension  of  habeas  corpus  and  infliction  of  ex- 
cessive fines;  also  protects  the  freedom  of  the  press,  right  to  as- 
semble and  petition,  etc.,  and  provides  that  private  property  shall 
not  be  taken  without  due  process  of  law. 

There  are  certain  natural  rights  enforced  in  the  Constitution 
by  prohibitions  against  interference  with  them;  such  as  the  right 
to  one's  own  religious  opinions  and  to  a  public  expression  of  them, 
or,  as  sometimes  said,  to  worship  God  according  to  the  dictates  of 
one's  own  conscience;  right  to  personal  liberty  and  individual 
property ;  to  freedom  of  speech  and  of  the  press ;  to  free  access  to 
courts  of  justice ;  to  due  process  of  law,  and  to  an  equal  protection 
of  the  law ;  to  immunity  from  unreasonable  searches  and  seizures, 
as  well  as  cruel  and  unusual  punishments ;  and  to  such  other  im- 
munities as  are  indispensable  to  a  free  government.  Downs  v. 
Bidwell,  182  U.  S.  244  (282). 

The  following  propositions  are  firmly  established  and  recog- 
nized :  A  person  living  under  our  Constitution  has  the  right  to 
adopt  and  follow  such  lawful  industrial  pursuit,  not  injurious  to 
the  community,  as  he  may  see  fit.  The  term  "  liberty,"  as  used  in 
the  Constitution,  is  not  dwarfed  into  mere  freedom  from  physical 
restraint  of  the  person  of  the  citizen  as  by  incarceration,  but  ie 
deemed  to  embrace  the  right  of  man  to  be  free  in  the  enjoyment 
of  the  faculties  with  which  he  has  been  endowed  by  his  Creator, 
subject  only  to  such  restraints  as  are  necessary  for  the  common 
welfare.  Liberty,  in  its  broad  sense,  as  understood  in  this 
country,  means  not  only  the  right  of  freedom  from  servitude,  im- 
prisonment, or  restraint,  but  the  right  of  one  to  use  his  faculties  in 
all  lawful  ways,  to  live  and  work  where  he  will,  to  earn  his  liveli- 
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hood  in  any  lawful  calling,  and  to  pursue  any  lawful  trade  or 
avocation.  People  v.  Oillson,  109  N.  Y.  389  (398),  citing 
Slaughter-House  Cases,  16  Wall.  86  (106)  ;  Matter  of  Jacobs,  98 
K  T.  98 ;  BeHholf  v.  O'Reilly,  74  N.  T.  509 ;  People  v.  Marx,  99 
X.  T.  377. 

While  the  police  power  of  the  State  is  so  broad  that  no  court  has 
sought  to  define  accurately  its  extent,  still  it  is  subject  to  recog- 
nized limitations.  In  the  interest  of  public  healthy  of  public 
morals,  and  of  public  order,  a  State  may  restrain  and  forbid  what 
would  otherwise  be  the  right  of  a  private  citizen.  It  may  enact 
laws  to  regulate  the  extent  of  the  labor  which  women  and  children, 
or  persons  of  immature  years  shall  be  allowed  to  perform  and 
prohibit  altogether  their  employment  in  dangerous  occupations. 
It  may  limit  the  hours  of  employment  of  adults  in  unhealthy 
work,  but  while  it  is  generally  for  the  legislature  to  determine 
what  laws  and  regulations  are  needed  to  protect  the  public  health 
and  serve  the  public  comfort  and  safety,  such  measures  must  have 
some  relation  to  these  ends.  People  v.  Orange  County  Road  Con- 
struction Co.,  175  N,  Y.  84. 

A  consideration  of  the  authorities  interpreting  and  construing 
these  provisions  of  the  Constitution  belongs  to  the  domain  of  con- 
stitutional law.  Attention  is  called  to  the  subject  here  for  the  rea- 
son that  any  interference  with  the  rights  guaranteed  by  the  Fed- 
eral or  State  Constitution  is  a  wrongful  act,  which  may,  in  a 
proper  case,  be  prevented  by  a  court  of  equity,  or  for  which  dam- 
ages as  for  a  wrong  may  be  recovered  in  a  court  of  law.  Some  of 
the  more  important  authorities  relating  to  interference  with  civil 
and  political  rights  are  cited  rather  by  way  of  illustration,  and  as 
indicating  a  remedy  to  be  pursued,  than  with  a  view  to  any  ex- 
haustive treatment  of  the  subject. 

ABTICLE  IL 
PRIVILeOBS  AND  IfinUNITIBS  OF  CITIZENS. 

It  is  provided  by  section  2,  article  4  of  the  Federal  Constitu- 
tion, that  "  citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
l^es  and  immunities  of  citizens  in  the  several  States.'' 

In  Slaughter-House  Cases,  16  WalL  36  (76),  Miller,  J.,  cites 
with  approval  from  Corfield  v.  Coryell,  4  Wash.  C.  C.  371, 
which  he  characterizes  as  the  leading  case  on  the  subject,  as  fol- 
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bws :  "  The  inquiry  is,  *  What  are  the  privileges  and  immunities 
of  citizens  of  the  several  States  ? '  We  feel  no  hesitation  in  con- 
fining these  expressions  to  those  privileges  and  immunities  which 
are  fundamental;  which  belong  of  right  to  the  citizens  of  all  free 
governments,  and  which  have  at  all  times  been  enjoyed  by  citi- 
zens of  the  several  States  which  compose  this  Union,  from  the 
time  of  their  becoming  free,  independent,  and  sovereign.  What 
these  fundamental  principles  are,  it  would  be  more  tedious  than 
difficult  to  enumerate.  They  may  all,  however,  be  comprehended 
under  the  following  general  heads :  Protection  by  the  government, 
with  the  right  to  acquire  and  possess  property  of  every  kind,  and 
to  pursue  and  obtain  happiness  and  safety,  subject,  nevertheless, 
to  such  restraints  as  the  government  may  prescribe  for  the  general 
good  of  the  whole." 

Justice  Miller  further  cites  Ward  v.  State  of  Maryland,  12 
Wall.  430,  and  Paul  v.  Virginia,  8  Wall.  180. 

In  McCready  v.  Virginia,  94  tJ.  S.  391,  Chief  Justice  Waite 
again  cites  Corfield  v.  Coryell,  together  with  Scott  v.  Sanford,  19 
How.  580,  in  which  the  privileges  and  immunities  of  the  citizen, 
as  referred  to  in  the  Constitution,  are  described  to  be  such  "  as 
belonged  to  general  citizenship ;"  but  adds  that  usually  the  courts 
have  manifested  the  disposition  which  the  Supreme  Court  did,  in 
Connor  v.  Elliott,  18  How.  693,  not  to  attempt  to  define  the  words, 
but  rather  to  leave  their  meaning  to  be  determined  in  each  case 
upon  a  view  of  the  particular  rights  asserted,  reviewed,  or  denied 
therein. 

This  is  followed  by  a  holding  that  this  provision  of  the  Con- 
stitution does  not  vest  the  citizens  of  one  State  with  any  interest 
in  the  common  property  of  the  citizens  of  another  State.  And  in 
Kimmish  v.  Ball,  129  U.  S.  217,  it  is  held  that  this  clause  of  the 
Constitution  does  not  give  nonresident  citizens  of  a  State  any 
greater  privileges  and  immunities  in  that  State  than  her  own  citi- 
zens enjoy. 

In  Warner  v.  Jaffray,  30  Hun,  326  (330),  it  is  said  that  a  hold- 
ing which  will  secure  to  the  judicial  proceedings  of  one  State  in 
all  the  others  the  same  uniform  validity  and  authority  which  they 
may  have  acquired  under  the  laws  of  the  State  in  which  they  are 
pending,  will  be  in  accordance  with  the  provisions  of  sections  1 
and  2  of  article  4  of  the  Federal  Constitution. 

The  distinction  made  between  residents  and  nonresidents  by 
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section  1780  of  the  Code  is  not  repugnant  to  this  provision  of 
the  Federal  Constitution.  Robinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  T.  315.  But  corporations  are  not  citizens  within  the 
meaning  of  the  clause  in  the  Constitution  declaring  that  the  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  several  States.  Pembina  Mining  Co.  v.  Pennsyl- 
vania, 125  XJ.  S.  181. 

ABTICLE  m. 

DUE  PROCESS  OF  LAW, 

It  is  provided  by  article  5,  amendments  to  the  Federal  Consti- 
tution, that  no  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  Article  1,  section  1  of  the  State 
Constitution  provides  that  no  member  of  the  State  shall  be  disfran- 
chised, or  deprived  of  any  of  the  rights  or  privileges  secured  to 
any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the  judgment 
of  his  peers." 

It  is  said  in  People  ex  rel.  Witherbee  v.  Supervisors,  70  N.  Y. 
228  (234),  opinion  Folger,  J.,  that  the  meaning  of  the  words  "  the 
law  of  the  land  "  is  not  materially  different  in  meaning  from  the 
phrase  "  due  process  of  law."  In  the  same  opinion  it  is  said  that 
"  due  process  of  law  requires  that  a  party  shall  be  properly  brought 
into  court,  and  that  he  shall  have  an  opportunity  when  there  to 
prove  any  fact  which,  according  to  the  Constitution  and  the  usages 
of  the  common  law,  would  be  a  protection  to  him  or  his  property." 

In  Happy  v.  Mosher,  48  N.  Y.  313,  it  is  held  that  this  provision 
does  not  require  a  legal  proceeding  according  to  the  course  of  the 
common  law,  nor  must  there  be  personal  notice  to  the  party  whose 
property  is  in  question.  It  is  sufficient  if  a  kind  of  notice  is  pro- 
vided by  which  it  is  reasonably  probable  that  the  party  proceeded 
against  will  be  apprised  of  what  is  going  on  and  an  opportunity 
offered  to  him  to  defend.  The  opportunity  to  defend  must  not  be 
colorable  and  illusory,  but  it  matters  not,  though  it  may  be  diffi- 
cult, so  long  as  it  is  not  impracticable. 

In  Ward  v.  Boyce,  152  N.  Y.  191  (195),  the  court  holds,  per 
(yBrien,  J.,  "A  party  cannot  be  deprived  of  property  without  due 
process  of  law,  and  that  term,  in  its  application  to  judicial  pro- 
ceedings, means  a  course  of  legal  proceedings  according  to  those 
rules  and  principles  which  have  been  established  by  our  jurispru- 
dence for  the  protection  and  enforcement  of  private  rights.    If  the 
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proceedings  involve  the  determination  of  the  personal  liability  of 
the  defendant,  he  must  be  brought  within  the  jurisdiction  by  ser- 
vice of  process  within  the  State,  or  voluntary  appearance.  If  it 
be  a  proceeding  in  rem  the  res  must  have  been  seized  or  attached, 
or  at  least  must  be  within  the  jurisdiction."  Citing  numerous 
authorities  from  this  State  and  in  the  Federal  courts. 

The  words  "  due  process  of  law  "  means  a  course  "  of  legal  pro* 
ceedings  according  to  those  rules  and  principles  which  have  been  es- 
tablished in  our  systems  of  jurisprudence  for  the  protection  and 
enforcement  of  private  rights.  To  give  such  proceedings  any  va- 
lidity, there  must  be  a  tribunal  competent  by  its  Constitution  — 
that  is,  by  the  law  of  its  creation  —  to  pass  upon  the  subject- 
matter  of  the  suit ;  and,  if  that  involves  merely  a  determination  of 
the  personal  liability  of  the  defendant,  he  must  be  brought  within 
its  jurisdiction  by  service  of  process  within  the  State,  or  his  vol- 
imtary  appearance."  Pennoyer  v.  Neff,  95  U.  S.  714  (733),  cited 
and  followed  in  Scott  v.  McNeal,  154  U.  S.  34  (46). 

Legislation  is  not  open  to  the  charge  of  depriving  one  of  his 
rights  without  due  process  of  law,  if  it  be  general  in  its  operation 
upon  the  subjects  to  which  it  relates,  and  is  enforceable  in  the 
usual  modes  established  in  the  administration  of  government  with 
respect  to  kindred  matters;  that  is,  by  process  or  proceedings 
adapted  to  the  nature  of  the  case.  Dent  v.  West  Virginia,  129 
tJ.  S.  114,  distinguishing  Cummings  v.  Missouri,  4  Wall.  277, 
and  Ex  parte  Oarland,  4  Wall.  333. 

A  very  complete  monograph  on  this  point  will  be  found  in  ad- 
dress by  Chief  Judge  Parker  before  the  Georgia  Bar  Association, 
July,  1903,  on  "  Due  Process  of  Law." 

ABTICLE  IV. 
POUTICAL  RIGHTS. 

"  Political  rights  "  Judge  Cooley  defines  as  "  the  privilege  of 
participation  in  the  government  which  is  conferred  as  an  act  of 
sovereignty  on  those  whose  Participation  is  supposed  to  be  most 
beneficial  to  the  State." 

Political  rights  are  said  to  be  distinguished  from  civil  rights. 
It  is  said  that  the  right  of  suffrage  was  not  necessarily  one  of 
the  privileges  or  immunities  of  citizenship  before  the  adoption  of 
the  Fourteenth  Amendment,  and  that  amendment  does  not  add  to 
these  privileges  and  immunities. 
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At  the  time  of  the  adoption  of  the  amendment  suffrage  was  not 
coextensive  with  the  citizenship  of  the  State,  nor  was  it  at  the 
time  of  the  adoption  of  the  Constitution.  Neither  the  Constitu- 
tion nor  the  Fourteenth  Amendment  made  all  citizens  voters,  and 
the  provision  of  the  State  Constitution  which  confines  the  right  of 
voting  to  male  citizens  of  the  United  States,  is  no  violation  of 
the  Federal  Constitution.    Minor  v.  Happersett,  21  Wall.  162. 

The  right  of  suffrage  may  be  termed  an  artificial  or  remedial 
right  and  is  not  of  the  same  character  as  certain  natural  rights. 
Dowries  v.  Bidtvell  182  tJ.  S.  244  (282). 

The  privilege  of  participation  in  the  government  is  conferred 
as  an  act  of  sovereignty  on  those  whose  participation  is  supposed 
to  be  most  beneficial  to  the  State.  Being  a  privilege  no  one  is  sup- 
posed to  be  injured  when  it  is  not  conferred  upon  him.  Some 
political  privileges  are  the  right  of  every  person,  whether  an  elec- 
tor or  not.  Such  is  the  privilege  of  meeting  and  discussing  pub- 
lic affairs  with  others.  Such  also  are  the  privileges  of  petition 
and  remonstrance.  Cooley  on  Torts,  37.  See  also  Cooley's  Const. 
Lim.,  §  589. 

Cooley  (at  p.  33)  sums  up  the  whole  body  of  civil  rights  as 
the  right  to  exemption  from  any  restraint  that  has  in  view  no 
beneficial  purpose  and  the  right  to  participate  in  all  the  advan- 
tages of  organized  society. 

In  Ashhy  v.  White,  Ld.  Raym.  938,  1  Salk.  19,  the  returning 
officer  who  refused  to  admit  a  qualified  elector  to  vote  was  held 
liable  in  damages  at  his  suit.  This  case  was  followed  in  Lincoln 
V.  Hapgood,  11  Mass.  350,  although  qualified  by  later  English 
cases. 

In  People  v.  Pease,  27  N.  Y.  45,  it  was  held  that  the  inspectors 
of  election  are  not  judicial  or  administrative  officers;  that  their 
decision  ia  final  only  as  to  receiving  or  rejecting  votes;  but  the 
question  whether  a  voter  was  or  was  not  entitled  to  vote  is  open  to 
examination  in  subsequent  proceedings  upon  any  competent  evi- 
dence; and  that  inspectors  have  no  authority  to  reject  a  vote 
except  in  the  special  cases  where  such  authority  is  expressly  given 
by  statute. 

In  Ooetchens  v.  Matthewson,  61  N.  Y.  420,  an  action  was 
brought  alleging  that  inspectors,  intending  to  deprive  the  lawful 
voter  of  his  rights  as  a  citizen,  refused  to  permit  him  to  vote  at 
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an  election.  The  inspectors  denied  that  they  rejected  the  vote 
maliciously,  and  claimed  that  their  duties  were  judicial  in  their 
nature,  and  that  they  were  not  liable  to  a  civil  action  for  an  error 
in  judgment.  The  court  held  in  opinions  by  Lott,  Ch.  C,  and 
Dwight,  C,  the  latter  writing  a  very  elaborate  opinion,  citing 
a  large  number  of  authorities,  that  the  inspectors  were  liable  to 
an  action  for  the  damages  resulting  from  their  refusal  to  accept 
the  vote  tendered  by  plaintiff. 

In  People  ex  rel.  Stapleton  v.  Bell,  119  N.  Y.  175,  the  rule 
was  reiterated  that  inspectors  of  election  are  simply  ministerial 
officers,  and  the  board  of  inspectors  has  no  discretionary  powers 
to  reject  the  vote  of  a  person  who,  upon  being  challenged  and 
upon  application  of  the  statutory  test,  has  shown  himself  qualified 
to  vote. 

Upon  the  authority  of  the  cases  above  cited  it  was  said  in 
People  ex  rel.  Sherwood  v.  Board  of  Canvassers,  129  N.  Y.  360 
(372),  that  when  a  voter  at  an  election  offers  his  vote  to  the  in- 
spectors, and,  being  challenged,  takes  the  preliminary  oath,  and, 
after  answering  fully  the  questions  touching  his  right  to  vote, 
offers  to  take  the  general  oath,  it  is  the  absolute  duty  of  the  in- 
spectors to  receive  his  vote. 

ABTICLE  V. 
REUQIOUS  LIBERTY. 

By  article  1  to  the  amendments  to  the  Constitution  of  the 
United  States,  it  is  provided  that  Congress  shall  make  no  law 
respecting  an  establishment  of  religion  or  prohibiting  a  free  exer- 
cise thereof. 

By  article  6,  section  3  of  the  Federal  Constitution  it  is  pro- 
vided that  no  religious  test  shall  ever  be  required  as  a  qualification 
to  any  office  or  public  trust  imder  the  United  States. 

Article  1,  section  3  of  the  State  Constitution  provides  for  the 
exercise  and  enjoyment  of  religious  liberty.  It  is  provided  by  that 
section  that  the  liberty  of  conscience  thereby  secured  shall  not  be 
so  construed  as  to  excuse  acts  of  licentiousness  or  justify  practices 
inconsistent  with  the  peace  and  safety  of  the  State. 

It  was  never  intended  that  the  provision  of  the  Constitution  that 
Congress  should  make  no  laws  respecting  the  establishment  of 
religion  or  prohibiting  the  free  exercise  thereof,  should  be  a  pro- 
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tection  against  legislation  for  the  punishment  of  acts  inimical  to 
the  peace,  good  order,  and  morals  of  society.  Davis  v.  Beason, 
133  U.  S.  333. 

It  is  said  in  the  latter  case  by  Mr.  Justice  Field,  opinion  p.  345 : 
"  It  is  assumed  by  counsel  of  the  petitioner,  that  because  no  mode 
of  worship  can  be  established  or  religious  tenets  enforced  in  this 
country,  therefore,  any  form  of  worship  may  be  followed,  and  any 
tenets,  however  destructive  of  society,  may  be  held  and  advocated, 
if  asserted  to  be  a  part  of  the  religious  doctrines  of  those  advocat- 
ing and  practising  them.  But  nothing  is  further  from  the  truth. 
Whilst  legislation  for  the  establishment  of  a  religion  is  forbidden, 
and  its  free  exercise  permitted,  it  does  not  follow  that  everything 
which  may  be  so  called  can  be  tolerated.  Crime  is  not  the  less 
odious  because  sanctioned  by  what  any  particular  sect  may  desig- 
nate as  religious." 

At  the  close  of  the  official  report,  p.  348,  will  be  found  a  note 
calling  attention  to  the  provisions  of  former  constitutions  of  this 
State  relative  to  freedom  of  worship. 

The  legislature  has  authority  to  protect  the  Christian  Sabbath 
from  desecration  by  such  laws  as  it  may  deem  necessary,  and  it 
is  the  sole  judge  of  the  acts  proper  to  be  prohibited  with  a  view 
to  the  public  peace  on  that  day.  Neuendorff  v.  Duryea,  69  N.  Y. 
557. 
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ABTICLE  I. 
A  LEGAL  RIGHT  MUST  BE  VIOLATED  AND  DAMAGE  ENSUE. 

It  is  not  enough  that  a  legal  right  be  violated,  but  in  addition 
thereto  there  must  follow  damage  to  the  party  claiming  to  be  ag- 
grieved by  such  violation.  This  damage  must  be  either  proven 
by  evidence,  as  is  necessary  in  most  cases,  or  is  presumed  by  law 
for  the  protection  of  a  right;  hence  has  arisen  much  discussion 
carried  on  with  great  learning  as  to  the  true  theory  of  recovery, 
in  certain  torts  where  no  actual  damage  is  shown  to  have  been 
suffered  by  the  injured  party.  A  trespass  upon  land,  where  the 
trespasser  has  done  no  actual  injury,  is  cited  as  an  illustration  of 
the  difficulty  surrounding  the  rule  that  there  can  be  no  recovery^ 
except  in  case  of  damage.  If,  to  the  proposition  that  no  recovery 
can  be  had  unless  damage  is  sustained,  is  added  the  statement  that 
this  damage  may  be  either  actual,  as  proven,  or  presumed  by  law, 
the  difficulty  will  be  much  less,  more  particularly  if  it  is  borne  in 
mind  that  recovery  can  be  had  in  tort  in  those  cases  only  where 
it  is  held  that  the  wrongful  act  results  in  damage  for  which  the 
actor  is  responsible  by  operation  of  positive  law  holding  him  to  a 
liability.  It  is  quite  true  that  this  does  not  entirely  meet  any 
theory  of  liability  advanced  or  which  can  be  made  of  universal 
application,  but  Judge  Holmes  (Common  Law,  p.  77),  aptly  and 
truthfully  says  on  this  point,  "  The  law  did  not  begin  with  a 
theory.    It  has  never  worked  one  out." 

The  phrase  "  damnum  absque  injuria  "  is  defined  in  Fraser  on 
Torts,  p.  3,  to  mean  actual  and  substantial  loss  without  infringe- 
ment of  any  legal  right,  in  which  case  no  action  lies.     On  the 

[24] 
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other  hand,  injuria  sine  damnum  is  defined  by  the  same  authority 
to  be  the  infringement  of  a  legal  right  without  any  actual  loss  or 
damage,  and  in  such  case  a  person  whose  right  is  infringed  has 
no  cause  of  action. 

Underbill  (at  pp.  6-7)  discusses  the  meaning  and  effect  of  the 
terms  damnum  absque  injuria  and  injuria  sine  damnum^  of  which 
he  says :  "  This  jingle  has  probably  puzzled  many  generations,  but 
it  comes  to  very  little  when  dissected."  The  author  then  defines 
damnum  as  meaning  damage  in  a  substantial  sense  of  money, 
loss  of  comfort,  service,  health,  or  the  like.  By  injuria  is  meant 
an  unauthorized  interference,  however  trivial,  with  some  general 
right  conferred  by  law  on  the  plaintiff.  He  adds,  that  "  The 
maxims  come  to  this,  that  no  action  lies  for  mere  damage,  how- 
ever substantial,  caused  without  breach  of  law ;  but  that  an  action 
does  lie  for  interference  with  another's  legal  private  rights,  even 
where  unaccompanied  with  damage."  Hence  there  must  be  an 
unauthorized  act  or  omission  causing  either  infringement  of  some 
general  right,  or  inflicting  some  substantial  private  damage,  and 
the  injury  must  fall  within  some  class  recognized  by  law,  and  for 
which  an  action  for  damages  is  the  appropriate  remedy. 

There  is  a  material  distinction  between  damages  and  injury* 
Injury  is  the  wrongful  act ;  damages  the  indemnity  to  the  person 
who  suffers  loss  or  harm  from  the  injury.  The  law  has  always 
recognized  the  difference  between  the  things  described,  holding  that 
no  action  will  lie  because  the  act  is  damnum  absque  injuria. 
8  Encyc.  of  Law  (2d  ed.),  544,  citing  North  Verger  v.  Voegler, 
103  Ind.  314. 

It  may  be  stated  as  a  general  proposition  that  every  man  has  a 
right  to  the  natural  use  and  enjoyment  of  his  own  property,  and  if 
while  lawfully  in  such  use  and  enjoyment,  without  negligence  or 
malice  on  his  part,  an  unavoidable  loss  occurs  to  his  neighbor,  it 
is  damnum  absque  injuria,  for  the  rightful  use  of  one's  own  prop- 
erty may  cause  damage  to  another  without  any  legal  wrong. 
8  Am.  &  Eng.  Encyc.  of  Law,  695. 

Bishop  states  (§  22),  that  for  the  law  to  furnish  redress,  there 
must  be  an  act  which  under  the  circumstances  is  wrongful,  and 
it  must  take  effect  upon  the  person,  the  property,  or  some  other 
legal  interest  of  the  party  complaining.  Citing  Hutchins  v.  Hut- 
(kins,  7  Hill,  104.  In  that  case  Chief  Judge  Nelson  said 
(p.  108) :  "  Fraud  without  damage  or  damage  without  fraud,  gives 
no  cause  of  action ;  but  where  both  concur,  an  action  lies.    Dam- 


Digitized  by  VjOOQIC 


26  ELEMENTS    OF   AN   ACTIONABLE    WBONO. 

Art.  1.    A  Legal  Right  Must  be  Violated  and  Damage  Ensue. 

age,  in  the  sense  of  the  law,  may  arise  out  of  injuries  to  the  person 
or  to  the  property  of  tjie  party ;  as  any  wrongful  invasion  of  either 
is  a  violation  of  his  legal  rights,  which  it  is  the  object  of  the  law 
to  protect.  Thus,  for  injuries  to  his  health,  liberty,  and  reputation, 
or  to  his  rights  of  property,  personal  or  real,  the  law  has  furnished 
the  appropriate  remedies.  The  former  are  violations  of  the  abso- 
lute rights  of  the  person,  from  which  damage  results  as  a  legal 
consequence.  As  to  the  latter,  the  party  aggrieved  must  not  only 
establish  that  the  alleged  tort  or  trespass  has  been  committed,  but 
must  aver  and  prove  his  right  or  interest  in  the  property  or  thing 
affected,  before  he  can  be  deemed  to  have  sustained  damages  for 
which  an  action  will  lie." 

It  is  of  the  very  essence  of  the  contract  for  fraud  or  deceit  that 
it  should  be  accompanied  by  damage,  and  neither  damnum  aibsqae 
injuria  nor  injuria  absque  damnum  by  themselves  constitute  a 
good  cause  of  action.  Deobold  v.  Oppermann,  111  N.  Y.  631 
(542). 

In  Holland  House  v.  Baird,  169  N.  Y.  136  (140),  opinion 
Gray,  J.,  it  is  said  that  wrong  and  damage  must  concur  to  create 
a  cause  of  action,  citing  language  of  Andrews,  Ch.  J.,  in  Booth  v. 
R.,  W.  &  0.  R.  R.  Co.,  140  N.  Y.  267. 

To  sustain  an  action  for  damages  the  violation  of  a  legal  right 
must  be  shown.  The  mere  fact  that  the  complainant  has  suffered 
damage  is  not  enough.  There  must  be  a  violation  of  the  duty  recog- 
nized by  law  on  the  part  of  the  person  occasioning  the  damage. 
There  must  be  injury  as  well  as  damage.  Pasley  v.  Freeman,  3 
Term  E.  51;  Hale  on  Damages,  8;  Jaggard  on  Torts,  87; 
Mechem's  Cases  on  Damages,  3 ;  Webb  v.  Portland  Mfg.  Co.,  3 
Sumn.  189 ;  Day  v.  Brownrigg,  10  Ch.  Div.  294. 

Jessel,  M.  R.,  in  Day  v.  Brownrigg,  10  Ch.  Div.  294,  says  (at 
p.  304)  :  "  You  must  have  in  our  law  injury  as  well  as  damage ;" 
and  it  is  said  in  Bex  v.  Commissioners,  etc.,  8  B.  &  C.  355,  that 
to  constitute  a  tort,  two  things  must  concur,  actual  or  legal  damage 
to  the  plaintiff,  and  a  wrongful  act  committed  by  the  defendant. 

At  the  foundation  of  every  fraud  must  lie  some  violation  of  a 
legal  duty,  and  therefore  some  unlawful  act  or  omission.  Cooley 
on  Torts,  60,  citing  Rich  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  87  N.  Y. 
382  (394). 

In  McOuire  v.  Bloomingdale,  8  Misc.  Eep.  478  (480),  29  N.  Y. 
Supp.  580,  the  court  cites  the  language  of  Lord  Westbury  in  Tip- 
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ping  V.  St.  Helens  Smelting  Co.,  116  Eng.  C,  L.  608,  "  If  a  man 
lives  in  a  town,  of  necessity  he  must  submit  himself  to  the  conse- 
quences of  the  operation  of  trade  which  may  be  carried  on  in  his 
immediate  neighborhood,  which  are  actually  necessary  to  trade  and 
commerce,  also  for  the  enjoyment  of  property  and  for  the  benefit 
of  the  inhabitants  of  the  town.  *  If  a  man  lives  in  a  street  where 
there  are  numerous  shops,  and  a  shop  is  opened  next  door  to  him, 
and  is  carried  on  in  a  reasonable  and  fair  way,  he  has  no  ground 
for  complaint  because  to  himself  there  may  arise  much  discom- 
fort from  the  trade  carried  on  in  that  shop." 

In  Mahan  v.  Brown,  13  Wend.  262  (265),  Savage,  Ch.  J.,  says: 
*'  The  defendant  has  not  so  used  his  own  property  as  to  injure 
another.  No  one,  legally  speaking,  is  injured  or  damnified  unless 
some  right  is  infringed.  The  refusal  or  discontinuance  of  a  favor 
gives  no  cause  of  action.  The  plaintiff  in  this  case  has  only  been 
refused  the  use  of  that  which  did  not  belong  to  her ;  and  whether 
the  motives  of  the  defendant  were  good  or  bad,  she  has  no  legal 
cause  of  complaint." 

Loss  or  damage  to  one  person,  arising  from  the  use  made  by  an- 
other of  his  own  property,  is  damnum  absque  injuria,  unless  the 
former  has  previously  acquired  some  legal  right  to  restrict  the  use 
which  the  latter  shall  make  of  such  property.  The  Auburn  <&  Cato 
Plank  Road  Co.  v.  Douglass,  9  N.  Y.  444. 

There  is  no  injury  in  a  legal  sense  which  could  give  a  right  of 
action  unless  it  is  occasioned  by  violation  of  some  duty  owing  to 
the  injured.    Murphy  v.  City  of  Brooklyn,  118  N.  Y.  575. 

Another  illustration  of  the  rule  damnum  absque  injuria  is  in- 
jury resulting  from  a  change  of  grade  of  a  public  street  under 
lawful  authority.  It  is  held  not  to  be  taking  private  property 
for  public  use  and  the  owmer  may  not  recover  for  the  injury  sus- 
tained by  him.  Talbot  v.  N.  Y.  &  Harlem  R.  R.  Co.,  151  N.  Y. 
155  (162). 

The  law  is  well  settled  in  this  State  that  where  the  property  of 
an  abutting  owner  is  damaged,  or  even  his  easements  interfered 
with  in  consequence  of  the  work  of  an  improvement  in  a  public 
street  conducted  under  a  lawful  authority,  he  is  without  remedy 
or  redress,  even  though  no  provision  for  compensation  is  made  in 
the  statute.  Whatever  detriment  the  improvement  may  be  to  the 
abutter  in  such  cases  is  held  to  be  damnum  absque  injuria.  Fries 
V.  N.  T.  &  Harlem  R.  R.  Co.,  169  K  Y.  270  (276). 
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A  possible  damage  to  another,  in  the  cautious  and  prudent  ex- 
ercise of  a  lawful  right,  is  not  to  be  regarded,  and  if  a  loss  is  the 
consequence  it  is  "  damnum  absque  injuria''  Panton  v.  Holland, 
17  Johns.  92  (100). 

So  long  as  the  owner  of  property  violates  no  duty  which  he 
owes  to  others  or  to  the  State,  he  cannot  be  called  in  question 
for  the  manner  in  which  he  uses  or  manages  it;  and  if,  in  the 
lawful  exercise  of  his  right  to  so  use  it,  another  is  injured,  he  is  not 
liable.     Victory  v.  Baker,  67  N.  Y.  366. 

A  party  is  not  liable  for  the  consequences  of  an  act  done  upon 
his  own  land,  lawful  in  itself,  and  which  does  not  infringe  upon 
any  lawful  rights  of  another,  simply  because  he  was  influenced  in 
the  doing  of  it  by  wrong  and  malicious  motive;  the  courts  will 
not  inquire  into  the  motive  actuating  a  person  in  the  enforce- 
ment of  a  legal  right.    Phelps  v.  Nowlen,  72  N.  Y.  39. 

The  owner  of  land  may  dig  an  excavation  in  his  own  premises, 
not  substantially  adjoining  a  public  highway,  and  no  action  lies 
against  him  by  one  who  has  strayed  off  the  highway  and  fallen  into 
the  excavation.  Hardcastle  v.  8.  Y.  B.  B.  Co.,  4  Hurlst.  &  Norm. 
67;  Hounsel  v.  Smith,  29  L.  J.  (C.  P.)  203;  Ilott  v.  Wilkes,  3 
Bam.  &  Aid.  304;  Nicholson  v.  Erie  By.  Co.,  41  N.  Y.  525. 

But  a  different  rule  prevails  when  the  pit  dug  is  so  near  the 
highway  that  a  person  in  using  the  same  with  ordinary  caution 
may  fall  in.  See  Beck  v.  Carter,  68  N.  Y.  283,  where  the  au- 
thorities are  reviewed. 

The  reason  of  the  rule  in  the  latter  case  is  that  a  person  lawfully 
using  the  highway  in  a  reasonable  manner  is  liable  to  fall  in  the 
pit,  and  where  such  is  the  case,  a  duty  is  imposed  upon  the  owner 
to  protect  the  excavation.  In  other  words  the  right  of  the  passer-by 
is  interfered  with.    McAlpin  v.  Powell,  70  N.  Y.  126  (133). 

The  proposition  that  one  cannot  be  held  liable  for  the  exercise 
of  a  legal  right  in  a  proper  manner  and  that  one  is  liable  for  the 
invasion  of  the  right  of  another  is  showm  by  the  rule  as  to  liability 
for  blasting.  When  the  injury  is  not  direct,  but  consequential, 
such  as  is  caused  by  concussion  by  a  blast,  which,  by  shaking  the 
earth,  injures  property,  there  is  no  liability  in  the  absence  of 
negligence.  Benner  v.  Atlantic  Dredging  Co.,  134  N.  Y.  156; 
Booth  V.  B.,  W.  &  0.  T.  B.  B.  Co.,  140  N.  Y.  267. 

But  where  a  blast  was  exploded  causing  a  piece  of  wood  to  fall 
upon  a  person  lawfully  traveling  in  a  highway,  the  person  explod- 
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ing  the  blast  was  held  liable,  although  no  negligence  was  shown, 
upon  the  ground  that  he  was  a  trespasser.  Sullivan  v.  Dunham, 
161  K  Y.  290. 

In  both  eases  plaintiff  was  injured  through  the  act  of  the  de- 
fendant. In  the  one  he  had  the  right  of  recovery ;  in  the  other  no 
legal  right  was  invaded  and  plaintiff  could  not  recover. 

In  the  one  case  the  owner  acted  within  his  legal  rights  by  setting 
off  %  blast  with  due  care  on  his  own  land  and  it  was  damnum 
absque  injuria,  the  adjoining  owners  though  suffering  damage,  suf- 
fered no  legal  injury  and  had  no  right  of  recovery,  in  the  other 
case,  the  trespass  on  his  land  gave  him  a  right  of  action. 

ABTICLE  n. 
THB  LAW  MUST  OIVB  A  REMEDY. 

Pollock  (p.  22)  says  that  it  is  a  wrong  to  do  willful  harm  to 
one's  neighbor  without  lawful  justification  or  excuse,  and  that 
since  there  is  a  positive  duty  to  avoid  harm,  there  exists  a  negative 
duty  of  not  doing  willful  harm;  but  that  only  that  harm  which 
falls  within  one  of  the  specified  categories  of  wrong-doing  entitles 
the  person  aggrieved  to  a  legal  remedy. 

Cooley  (p.  66)  says  of  the  rule  that  it  is  the  conjunction  of 
wrong  and  damage  that  creates  a  tort ;  that  although  damage  is  a 
necessary  element  in  an  actionable  wrong,  it  is  sometimes  damage 
merely  implied  ^or  presumed,  not  damage  shown,  citing,  at  page 
69,  the  celebrated  saying  of  Lord  Holt  from  Ashhy  v.  White,  2  Ld. 
Saym.  938;  s.  c.^  1  Smith  Lead.  Cas.  425:  '^  The  damage  is  not 
merely  pecimiary,  for  if  a  man  gets  a  cuff  on  the  ear  from  another, 
though  it  cost  him  nothing,  no,  not  so  much  as  a  little  diachylon, 
yet  he  shall  have  his  action,  for  it  is  a  personal  damage." 

And  of  BuUer,  J.,  in  Hohson  v.  Todd,  4  Term  E.  71  (73). 
"  Here,''  says  this  judge,  "  is  a  wrongdoer,  and  the  plaintiff  is  en- 
titled to  an  action  without  proving  any  specific  damages." 

This  means  that  in  a  certain  class  of  cases,  in  order  to  meet 
the  requirement  that  damage  must  follow  the  invasion  of  a  legal 
right,  the  law  presumes  damage.  Bigelow  (§  58),  places  this 
presumption  upon  the  ground  that  rights  of  liberty,  property,  and 
reputation  must  be  protected.  It  will  be  noted  that  in  actions 
for  false  imprisonment,  slander,  libel,  and  trespass,  involving 
the  liberty  of  the  person,  the  protection  of  reputation,  and  the 
conversion  of  property,   the  law  does   presume  damage   upon 


Digitized  by  VjOOQIC 


30  ELEMENTS    OF   AN    ACTIONABLE    WBONO. 

Art.  3.    The  Wrongful  Act  Must  be  the  Cause  of  the  Injury. 

proof  of  the  violation  of  the  right,  and  it  is  only  in  such  cases  as 
the  law  does  not  make  such  an  assumption,  that  it  is  necessary  to 
prove  actual  damage  in  order  to  maintain  an  action. 

Hale  (p.  54  et  seq.)  makes  the  distinction  between  cases  in  which 
damage  is  presumed  and  damage  must  be  proven ;  that  is,  between 
those  cases  where  the  law  authorizes  a  recovery  for  a  wrong  with- 
out proof  of  damage  being  given,  upon  the  ground  that  the  law 
presumes  damage  for  forbidden  conduct,  while  for  authorized^bon- 
duct  no  such  presumption  is  had  and  damages  must  be  proven. 
His  view  is  that  the  rights  which  correspond  to  "  absolute  rights," 
as  classified  by  some  writers,  are  such  as  must  be  preserved  invio- 
late, and  that  in  this  class  of  cases  it  is  sufficient  to  simply  prove 
a  wrongful  act;  proof  of  damage  being  relevant  with  respect  to 
compensation,  but  not  with  respect  to  the  existence  of  cause  of 
action,  he  adds :  "  In  all  other  cases  the  law  indulges  in  no  pre- 
sumption, but  leaves  the  party  complaining  of  the  wrong  to  prove 
it  by  showing  the  presence  of  both  these  essential  elements,  the 
conduct  itself  and  the  resulting  damage."  He  says  further  (at 
p.  60),  that  with  regard  to  conduct  neither  expressly  authorized 
nor  expressly  forbidden,  there  is  a  third  class  in  which  liability 
must  be  referred  to  the  right  of  immunity  from  harm;  and  that 
in  this  case  damage  is  never  presumed,  but  must  be  proven,  where 
the  violation  of  a  right  is  not  shown. 

His  conclusion  is  that  the  law  has  pursued  no  consistent  theory 
of  liability.  Citing  7  American  Law  Keview,  652 ;  Holmes  Com- 
mon Law,  79 ;  Jaggard  on  Torts,  48 ;  Wahash,  etc.,  R.  B.  Co.  v. 
Locke,  112  Ind.  404. 

ABTICLE  m. 
THE  WRONGFUL  ACT  MUST  BE  THE  CAUSE  OF  THE  INJURY. 

It  is  enough  in  all  cases  that  the  wrongdoer  knows,  or  is  bound 
to  know  from  the  facts  of  which  he  is  aware,  that  harm  will  fol- 
low, or  is  likely  to  follow,  his  improper  act  or  omission  in  the  un- 
derstood state  of  things.  ♦  ♦  *  This  way  of  putting  the  case, 
which  is  now  the  usual  way,  puts  aside  the  persistent  doctrine  or 
dogma  that  a  man  intends  the  natural  and  probable  consequences 
of  his  conduct.     Bigelow,  47. 

There  will  be  no  tort  where  the  loss  or  damage  is  such  as  would 
not  usually  be  found  to  follow  from  the  unauthorized  act  or  omis- 
sion, unless  it  can  be  shown  that  the  defendant  knew,  or  had 
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reasonable  means  of  knowing,  that  consequences  not  usually  re- 
sulting from  such  an  act  or  omission  were,  by  reason  of  some 
existing  cause,  likelj  to  intervene  so  as  to  cause  such  damage. 
UnderhiU,  22. 

A  long  series  of  judicial  decisions  has  defined  proximate  or 
immediate  and  direct  damages  to  be  the  ordinary  and  natural  re- 
sults of  the  negligence,  such  as  are  usual,  and  therefore  might  have 
been  expected.  Webb's  notes  to  Pollock,  42,  citing  Phillips  v. 
Dickerson,  85  111.  11,  28  Am.  Rep.  607 ;  Pennsylvania  B.  R.  Co. 
V.  Hope,  80  Pa.  St.  373,  21  Am.  Rep.  100 ;  Belief ontaine,  etc.,  B. 
Co.  V.  Snyder,  18  Ohio  St.  399,  98  Am.  Dec.  422 ;  Lane  v.  Atlanr 
tic  Works,  111  Mass.  136 ;  Hill  v.  Winsor,  118  Mass.  251. 

"  The  question  always  is.  Was  there  an  unbroken  connection  be- 
tween the  act  and  the  injury,  a  continuous  operation?  Did  the 
facts  constitute  a  continuous  succession  of  events,  so  linked  together 
as  to  make  a  natural  whole,  or  was  there  some  new  and  independ- 
ent cause  intervening  between  the  wrong  and  the  injury  ?  It  is 
admitted  that  the  rule  is  difficult  of  application.  But  it  is  gener- 
ally held  that  in  order  to  warrant  a  finding  that  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  is  the  proximate  cause  of  an 
injury,  it  must  appear  that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful  act,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  attending  circumstances." 
Milwaukee  &  St.  Paul  R.  B.  Co.  v.  Kellogg,  94  U.  S.  469. 

This  rule  is  well  illustrated  by  the  celebrated  squib  case  —  Scott 
v.  Shepard,  2  W.  Bl.  892  —  which  has  been  cited  and  followed 
in  numerous  authorities  in  this  State,  among  the  earlier,  Ouille  v. 
Swan,  19  Johns.  381,  where  it  was  held  with  regard  to  the  liabil- 
ity of  a  balloonist  descending  in  plaintiff's  garden,  that  "  if  his 
descent  under  such  circumstances  would  ordinarily  and  naturally 
draw  a  crowd  of  people  about  him,  either  from  curiosity  or  for 
the  purpose  of  rescuing  him  from  a  perilous  situation,  all  this  he 
ought  to  have  foreseen  and  must  be  responsible  for."  Followed 
by  V'andenburgh  v.  Truax,  4  Den.  464,  where  it  is  held  that  even 
if  no  mischief  may  be  intended,  yet,  if  a  man  do  an  act  which  is 
dangerous  to  the  person  or  property  of  others  and  evinces  a  reck- 
less disregard  of  consequences,  he  will  be  answerable  severally  for 
the  injuries  which  may  follow.  Thomas  v.  Winchester,  6  N.  T. 
897  (410),  an  action  against  a  dealer  in  drugs,  who  carelessly 
sold  a  deadly  poison  as  a  harmless  medicine,  holds  that  the  de- 
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fendant  is  justly  responsible  for  the  probable  consequences  of  his 
act.  The  balloon  case  and  Thomas  v.  Winchester  are  cited  as  giv- 
ing support  to  the  conclusions  of  the  court  in  Oibney  v.  State, 
137  N.  T.  1  (6).  While  the  squib  case,  the  balloon  case,  and  the 
case  of  the  boy  knocking  out  the  faucet  of  a  cask  of  wine  {supra) 
are  all  considered  in  Swain  v.  Schiefflin,  134  N.  Y.  471  (477), 
as  leading  to  the  conclusion  of  the  court  that  the  injuries,  results 
which  may  or  ought  to  be  foreseen,  of  the  wrongful  or  negligent 
act  are  also  deemed  the  proximate  consequences  of  it 

The  law  requires  that  the  injury  complained  of  must  proceed 
so  directly  from  the  wrongful  act  that  according  to  conunon  ex- 
perience and  the  usual  course  of  things  it  might  under  the  particu- 
lar circumstances  have  reasonably  been  expected.  To  justify  a 
recovery  of  damages  they  must  be  the  natural  and  proximate 
consequences  of  the  act  complained  of.  These  principles  are  ele- 
mental.    Jex  V.  Strauss,  122  N.  Y.  293,  per  Vann,  J.,  301. 

The  wrong  and  the  injury  must  stand  in  the  relation  of  cause 
and  effect,  or  in  other  words,  the  act  complained  of  must  be  the 
proximate  cause  of  the  injury  sustained.  In  Lowery  v.  Man- 
hattan By.  Co.,  99  N.  Y.  158,  this  question  is  fully  considered 
in  the  opinion  of  Miller,  J.,  and  the  earlier  authorities  collated 
and  commented  upon,  including  Scott  v.  Shepherd,  2  W.  BL  892. 
The  leading  cases  of  Lynch  v.  Nurdin,  1  Ad.  &  El.  (N.  S.)  29,  and 
Ouille  V.  Swan,  19  Johns.  381,  are  also  considered  at  some  length. 
The  court  holds  that  it  is  enough  to  charge  a  defendant  that  he  is 
the  author  and  originator  of  the  wrongful  act  which  produced 
the  injury,  and  wherever  it  appears  that  the  effect  of  the  jlef end- 
ant's  act  was  the  probable  and  natural  consequence  of  said  act,  he 
is  liable  therefor.  Vandenburgh  v.  Truax,  4  Den.  464,  is  also 
cited  and  commented  upon,  it  being  distinguished  from  Ryan 
V.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  35  N.  Y.  210. 

This  subject  was  still  more  fully  considered  in  Laid- 
law  V.  Sage,  158  N.  Y.  73,  where  it  was  held  that  the  prin- 
ciple of  proximate  cause  is  applicable  to  actions  for  tort,  and 
that  the  extent  of  an  injury  cannot  be  attributed  to  a  cause 
unless  without  its  operation  it  would  not  have  happened;  and 
it  is  said  that  the  proximate  cause  of  the  event  is  that  which 
in  a  natural  and  continuous  sequence  unbroken  by  any  new 
causes  produces  that  event,  and  without  it  that  event  would 
not  have  occurred;  that  the  act  of  one  person  cannot  be  said 
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to  be  a  proximate  cause  of  an  injury  when  the  act  of  another  per- 
son has  intervened  and  directly  inflicted  it  The  opinion  of  the 
court,  per  Martin,  J.,  considers  the  definitions  of  proximate  cause 
laid  down  by  the  text-writers,  and  collates  the  leading  cases  in  this 
State,  more  especially  the  more  recent  authorities  in  the  Court  of 
Appeals.  This  case  is  followed  in  Seifter  v.  Brooklyn  Heights  B. 
B.  Co.,  169  N.  Y.  264  (259). 

The  principle  that  an  actionable  injury  must  result  from  the 
act  of  the  defendant,  and  that  it  must  bear  to  the  act  of  the  de- 
fendant the  relation  of  cause  and  effect  following  from  a  moving 
cause,  is  considered  in  Hoffman  v.  King,  160  N.  Y.  618,  where 
the  court  considers  more  particularly  the  aulhorities  on  this  sub- 
ject growing  out  of  fires  caused  by  negligence. 

The  rule  is,  as  laid  down  in  Laidlaw  v.  Sage,  supra,  that  where 
the  injury  is  occasioned  by  one  of  two  causes,  for  one  of  which  de- 
fendant is  responsible,  and  for  the  other  of  which  he  is  not  responsi- 
ble, plaintiff  must  fail  if  he  does  not  show  that  .the  damage  was 
produced  by  the  former  cause.  This,  however,  does  not  affect  the 
principle  of  Barrett  v.  Third  Ave.  B.  B.  Co.,  45  N.  Y.  628,  that 
where  the  acts  of  two  defendants  contributed  to  the  injury  both 
defendants  are  liable. 

Hirschberg,  J.,  in  Leeds  v.  N.  Y.  Telephone  Co.,  79  App.  IKv. 
122,  considers  very  fully  upon  citation  of  the  leading  authori- 
ties in  this  State,  the  rule  as  to  the  meaning  of  the  maxim  caiLsa 
proxima,  non  remota,  spectatur,  stating  that  it  does  not  mean 
that  the  cause  which  is  nearest  in  time  or  space  to  the  result  is 
necessarily  to  be  regarded  as  the  proximate  cause,  but  that  the 
primary  cause  may  be  the  proximate  cause  of  a  disaster. 

The  question  of  proximate  cause,  as  well  as  the  rule  that  one 
is  responsible  for  the  probable  consequences  of  his  acts,  are  es- 
pecially important  in  the  law  of  negligence,  where  its  principles 
are  most  frequently  applied.  It  frequently  arises  where  special 
damages  are  claimed  in  slander  and  libel,  as  in  many  other  cases. 

It  follows  that  in  order  that  there  may  be  a  recovery  in  tort, 
three  things  must  concur.  First.  A  legal  right  must  be  violated, 
and  the  party  seeking  redress  must  suffer  injury,  which  injury 
must  be  either  proven  or  presumed  by  law.  Second.  The  injury 
must  be  the  natural  result  of  the  wrongful  act.  Third.  It  must  be 
a  case  where  the  law  allows  a  remedy. 
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ABTICLE  IV. 

MAUCB  AS  AN  ELEMENT  IN  TORTS. 

Very  much  has  been  written  as  to  whether  malice  is  a  neces- 
sary, or  even  proper,  element  to  be  considered  in  connection  with 
torts  generally,  and  the  discussion  has  taken  an  exceedingly  wide 
range.  The  word  "  malice  "  has  been  characterized  by  English 
judges  as  "  that  unfortunate  word."  Abrath  v.  North  Eastern 
Ry.  Co.  (1886),  11  App.  Cas.  247  (263).  As  that  unfortunate 
epithet.  Allen  v.  Flood  (1898),  App.  Cas.  1  (60).  As  a  word 
which  is  susceptible  of  many  different  meanings."  In  Allen  v. 
Flood,  p.  92,  Sir  James  Fitzjames  is  said  to  have  used  this  lan- 
guage :  '^  It  seldom  has  any  meaning  except  a  misleading  one." 
The  general  view  of  lawyers  and  judges  may  be  epitomized  in  the 
language  quoted  by  Mr.  Krauthoff  in  his  article  on  "  Malice  as  an 
Ingredient  in  a -Civil  Cause  of  Action,"  (Keport  American  Bar 
Assn.  (1898),  pp.  336-351)  from  the  opinion  of  Lord  Mac- 
naghten  in  Allen  v.  Flood,  p.  144.  "  Sometimes,  indeed,  I  rather 
doubt  whether  I  quite  imderstand  that  unhappy  expression  my- 
self." This  difficulty  seems  to  have  arisen  not  only  from  the  use 
of  the  word  "  malice  "  in  two  different  senses,  and  to  convey  two 
distinct  ideas,  but  still  further  from  its  use  in  connection  with 
actions  for  torts,  for  two  separate  and  distinct  purposes.  First.  It 
means  a  wrongful  act  intentionally  done  in  the  willful  violation  of 
a  known  right  Allen  v.  Flood  (1898),  App.  Gas.  64.  A  con- 
scious violation  of  the  law  to  the  injury  of  another.  Ferguson 
V.  Earl  of  Kinnoul,  9  CI.  &  F.  321 ;  Whitefield  v.  Southeastern 
Ry.  Co.,  El.  Bl.  &  El.  115  (121).  Second.  The  word  "  malice '' 
in  its  proper  signification  means  ill-will,  spite,  or  bad  motive 
as  against  another,  or  recklessness  toward  the  rights  of 
others.  Allen  v.  Flood,  p.  63.  Third.  In  addition  to  these  conflict- 
ing uses  of  the  word,  the  first  denoting  the  so-called  "  malice  in 
law,"  the  second,  "  malice  in  fact ;"  the  latter  malice  is  defined 
as  "  the  mental  condition  or  purpose  which  judicial  decision  has 
made  an  indispensable  condition  to  the  wrong  "  in  certain  actions 
of  tort,  of  which  malicious  prosecution  is  the  type.  Bishop, 
§  231.  This  means  that  such  "  actual  malice,"  "  express  malice," 
or  '^  malice  in  fact "  must  be  shown  to  sustain  the  action,  and  this 
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is  also  true  of  libel  and  slander  where  the  defense  of  privilege  is 
interposed. 

But  in  most  torts  "  actual  malice "  is  not  necessary  to  be 
shown  to  sustain  a  recovery,  but  it  is  sufficient  to  show  that  the  act 
is  wrongful.  In  these  cases,  however,  "  malice  in  fact "  may  play 
an  important  part  since  it  is  admissible,  and,  in  fact,  necessary,  for 
the  recovery  of  exemplary  damages,  or  damages  by  way  of  punish- 
ment in  excess  of  compensatory  damages,  which  will  be  awarded  in- 
dependent of  motive.  However  in  these  cases  a  cause  of  action 
must  exist  independent  of  exemplary  damages.  Some  actual  loss 
must  be  proved,  or  as  in  case  of  libel  and  slander,  presumed  as  the 
consequence  of  the  act  complained  of.  Hale  on  Damages,  207  et 
seq.j  and  cases  cited. 

Malice  is  said  to  be  divided  into  classes  corresponding  to  the 
use  of  words  in  its  different  meanings,  as  above  stated.  First.  Ex- 
press malice;  malice  in  fact,  or  actual  malice;  and  Second.  Im- 
plied malice;  malice  in  law,  or  constructive  malice.  Express 
malice  being  personal  spite  or  ill-will,  and  implied  malice  the 
wrongful  act  done  intentionally  without  just  cause  or  excuse. 
19  Am.  &  Eng.  Encyc.  of  Law,  624. 

Malice  in  fact  is  not  confined  to  personal  spite  or  ill-will,  but 
includes  every  unjustifiable  intention  to  inflict  injury  on  the 
person  defamed ;  or  in  the  words  of  Brett,  L.  J.,  every  wrong  feel- 
ing in  a  man's  mind.  Stuart  v.  Bell  (1891),  2  Q.  B.  351,  cited 
Eraser  on  Libel  and  Slander,  46,  to  which  the  author  adds :  "  It 
would  greatly  tend  to  accuracy  of  thought  and  clearness  of  ex- 
pression in  connection  vsdth  this  branch  of  the  law,  if  the  word 
'malice'  were  only  used  in  the  sense  of  malice  in  fact,  since  it 
only  leads  to  confusion  to  use  it  in  the  sense  of  malice  in  law,  the 
intention  of  doing  an  act  which  in  fact  is  the  breach  of  a  general 
legal  duty,  whether  the  actor  knows  it  or  not." 

Bigelow  (on  Torts,  §  35)  says:  "Malice  is  one  of  the  most 
perplexing  terms  of  the  law  especially  in  relation  to  civil  liability ; 
it  is  continually  used  in  different  and  conflicting  senses."  The 
author  further  says  that  "  popular  malice  "  imports  an  evil  motiye 
or  design,  but  that  ordinarily  malice  in  law  does  not  import 
motive,  but  simply  that  the  act  in  question  was  done  with  knowl- 
edge that  it  would  do  harm,  or  with  knowledge  that  it  was  unjust 
or  reckless,  or  with  wanton  disregard  of  another's  rights.     Citing 
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to  this  proposition,  Savage  v.  Brewer,  16  Pick.  453;  Ooit  v. 
Pulsifer,  122  Mass.  235. 

"  Malice,  in  legal  phraseology,  signifies  the  contemplation  of  the 
doing  of  a  wrongful  act  toward  another  person.  In  its  legal  sense, 
it  ranges  from  malevolence,  as  in  an  injury  committed  in  revenge, 
to  the  mere  conscious  violation  of  a  right  without  just  cause  or 
excuse,  as  in  the  case  of  a  mere  trespass.  Malice  is  said  to  have 
been  present  whenever  the  injurer  contemplated  harm  to  the  per- 
son injured,  though  he  may  also  have  entertained  a  desire  to  bene- 
fit himself,  and  though  the  harm  contemplated  may  be  merely 
incidental  to  the  fruition  of  that  desire.  ♦  ♦  ♦  Malice  in  law» 
or  implied  malice,  does  not  refer  to  the  consciousness  of  the 
wrongdoer,  nor  to  motive,  but  to  knowledge  of  wrongdoing.  It  is 
the  inference  of  law  from  facts  in  evidence.  It  is  proved  by 
showing  actual  occurrences."     Hale  on  Torts,  34-35. 

Bishop  (§  231)  says  the  word  " malice"  is  very  much  used  in 
legal  writings,  but  its  meaning  is  variable,  depending  largely 
upon  the  subject  to  which  it  is  applied.  Citing  the  definition  from 
Bromage  v.  Prosser,  4  B.  &  C.  247  (255),  that  "  In  its  legal 
sense  it  means  a  wrongful  act  done  intentionally  without  just 
cause  or  excuse,"  and  "  ill-will  against  a  person  is  not  necessarily 
an  ingredient  therein." 

This  definition  is  intended  to  apply  to  malice  at  law  as  distin- 
guished from  malice  in  fact,  and  is  the  malice  which  enters  most 
largely  into  actions  for  tort,  since  malice  in  fact  is  defined  in  the 
same  section  as  "  not  a  mere  fiction  of  law." 

These  definitions  and  distinctions  seem  to  fully  justify  the 
drastic  language  of  Mr.  Krauthoff  that  "  by  means  of  glosses,  ex- 
positions, and  efforts  to  justify  its  presence  in  the  law  of  civil 
actions,  it  (malice)  has  become  a  term  whose  varied  meanings  can 
be  likened  to  nothing  short  of  Joseph's  coat  of  many  colors." 

The  article  referred  to  is  an  exceedingly  painstaking  and  thor- 
ough review  of  the  relation  of  malice  to  torts,  analyzing  the  lead- 
ing case  of  Allen  v.  Flood  (1898),  App.  Gas.  1,  of  which  it  was 
said  in  a  legal  periodical  that :  "  It  is  one  of  the  rare  discussions 
whose  effects  are  not  fully  worked  out  for  many  years."  Of  this 
case  Mr.  Krauthoff  says,  after  a  careful  review  of  the  opinions, 
that  there  was  substantial  imanimity  on  the  proposition  that  as 
a  general  rule  a  bad  motive  alone  cannot  create  a  cause  of  action. 
Further,  that  it  is  a  universal  rule  of  the  common  law  that  an  act 
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lawful  in  itself  is  not  converted  by  a  malicious,  i.  e.,  bad  or  indi- 
rect motive,  into  an  unlawful  or  tortious  act 

Cooley,  on  p.  830,  cites  Stevenson  v.  Newnham,  13  C.  B. 
285,  297,  as  holding  that,  ^^  an  act  which  does  not  amount  to  a 
l^al  injury  cannot  be  actionable  because  it  was  done  with  a  bad 
intent,"  and  Jenkins  v.  Fowler,  24  Pa.  St.  308  (310),  "  That 
any  transaction  which  would  be  legal  and  proper,  if  the  parties 
were  friends,  cannot  be  made  the  foundation  of  an  action  merely 
because  they  happen  to  be  enemies."  The  author  sums  up  the 
proposition  as  follows :  "  To  state  the  point  in  a  few  words,  what- 
ever one  had  a  right  to  do,  another  can  have  no  right  to  complain 
of,"  and  lays  down  what  seems  to  be  the  true  general  rule  that 
bad  motive  by  itself  is  no  tort;  that  malicious  motives  make  a 
bad  act  worse,  but  they  cannot  make  that  a  wrong  which  in  its 
own  essence  is  lawful.  Citing  Mahan  v.  Brown,  13  Wend.  261 ; 
Panton  v.  Holland,  17  Johns.  92.  In  the  former  case  it  was  held 
that  whether  motives  of  the  defendant  in  building  a  fence,  ob- 
structing th«  air  and  light  from  entering  plaintiff^s  windows  were 
good  or  bad,  plaintifF  had  no  legal  cause  for  complaint 

In  Auburn  &  Cato  Plank  Road  Co.  v.  Douglass,  9  N.  Y.  444, 
Sheldon,  J.,  speaking  for  the  court,  in  opinion  in  which  all  con- 
curred, cites  Mahan  v.  Brown,  13  Wend.  261,  and  The  Newburg 
Turnpike  Co.  v.  Miller,  6  Johns.  Ch.  101,  to  the  proposition  that 
the  motive  with  which  a  party  acts  is  not  ordinarily  an  essential  in- 
quiry in  a  litigation,  as  bearing  upon  the  right  of  recovery.  The 
learned  judge  proceeds  (p.  450):  "But,  independently  of  au- 
thority, if  a  malignant  motive  is  sufficient  to  make  a  man's  deal- 
ings with  his  own  property,  when  accompanied  by  damage  to 
another,  actionable,  where  is  the  principle  to  stop?  It  will  be 
found  to  apply  to  a  thousand  other  cases  with  the  same  force  as 
to  this.  For  instance,  if  a  man  sets  up  a  trade,  not  with  a  view 
to  his  own  profit,  but  solely  to  injure  one  already  established  in 
the  same  trade,  how  can  the  case  be  distinguished  in  principle 
from  this  ?  So,  if  one  compels  his  debtor  to  pay,  not  because  he 
wants  the  money,  but  that  the  latter  may  call  upon  his  debtor, 
and  thus  ruin  him ;  or  if  one  who  holds  stock  in  an  incorporated 
company,  with  a  view  to  depreciate  the  stock  and  thus  injure  some 
other  holder,  throws  his  stock  upon  the  market  and  sells  at  a  great 
sacrifice;  would  not  these  cases  fall  within  the  same  principle? 
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and  yet  no  one  would  contend  that  an  action  would  lie  in  these 
or  similar  cases." 

In  Clinton  v.  Myers,  46  N.  Y.  511,  at  p.  620,  opinion  by 
Grover,  J.,  it  is  said  in  relation  to  finding  a  fact  that  the  defend- 
ant had  acted  from  a  bad  motive  and  for  the  purpose  of  annoying 
the  plaintiff.  This  is  immaterial.  Courts  have  no  power  to  deny 
to  the  party  his  legal  right  because  it  disapproves  his  motives  for 
insisting  upon  it. 

In  Phelps  V.  Nowlen,  72  N.  Y.  39,  cited  Chenango  Bridge  Co. 
V.  Paige,  83  N.  Y.  178  (190),  it  was  held  that  a  party  is  not  liable 
for  the  consequences  of  an  act  done  upon  his  own  land  lawful  in  it- 
self, and  which  does  not  infringe  upon  any  legal  rights  of  another, 
simply  because  he  was  influenced  in  the  doing  of  it  by  wrong  or 
even  malicious  motives.  At  p.  49  Washburn  on  Easements  is 
quoted  as  citing  from  8  Gray,  410,  that  "  If  the  defendant  had 
authority  and  acted  within  the  scope  of  it,  he  is  not  a  trespasser 
because  his  motives  or  purpose  with  regard  to  the  plaintiff  were 
unkind  or  malicious." 

One  who  exercises  a  legal  right  simply  cannot  be  made  liable 
because  his  action  was  instigated  by  wantonness  or  malice.  The 
exercise  of  a  legal  right  cannot  be  affected  by  the  motive  which 
controls  it.    Kiff  v.  Youmans,  86  N.  Y.  324. 

In  Lough  v.  Outerbridge,  143  K^.  Y.  271,  it  is  said:  "  The  pur- 
pose of  the  act  which  in  itself  is  perfectly  lawful,  or,  under  all  cir- 
cumstances, reasonable,  is  seldom  if  ever  material." 

In  Rich  V.  N.  y.  C.  &  H.  R.  R.  R.  Co.,  87  N.  Y.  382  (394),  it 
is  said :  "  Whatever  or  however  numerous  or  formidable  may  be 
the  allegations  of  conspiracy,  of  malice,  or  oppression,  of  vindic- 
tive purpose,  they  are  of  no  avail.  They  merely  heap  up  epithets, 
unless  the  purpose  intended,  or  the  means  by  which  it  is  to  be  ac- 
complished, are  shown  to  be  unlawful." 

The  fact  that  an  act  is  malicious  is  of  no  importance  in  deter- 
mining its  legal  character.  In  Paine  v.  Chandler,  per  Brown,  J., 
134  N.  Y.  385  (390),  "A  person  may  do  what  he  pleases  upon  his 
own  land,  and  so  long  as  he  violates  no  legal  duty  that  he  owes  to 
his  neighbor,  he  is  not  liable,  although  he  may  perform  the  act 
for  the  sole  purpose  of  injuring  his  neighbor." 

The  rule  on  this  subject  seems  to  be  summed  up  in  a  general 
way  in  Heald  v.  Carey,  11  C.  B.  977  (993),  that  "A  man's  motive 
may  not  make  wrongful  an  act  which  in  itself  is  not  wrongful," 
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or  as  stated  in  Stevenson  v.  Newnham,  13  C.  B.  285  (297),  "An 
act  which  does  not  amount  to  a  legal  injury  cannot  be  actionable 
because  it  is  done  with  a  bad  intent" 

National  Protective  Assn.  v.  Cumming,  170  N.  Y.  315,  Parker, 
Ch.  J.,  says,  arguendo,  p.  326 :  "  It  seems  to  me  illogical  and 
little  short  of  absurd  to  say  that  the  every-day  acts  of  the  business 
world  within  the  dominion  of  competition  may  be  either  lawful 
or  unlawful  according  to  the  motive  of  the  actor." 

In  brief  of  counsel  in  this  case,  at  p.  318,  numerous  author- 
ities are  referred  to  as  sustaining  the  proposition  that  the  motive 
for  doing  an  act  cannot  of  itself  change  its  character  from  lawful 
into  unlawful. 

The  conflicting  views  as  to  the  general  proposition  whether 
malice  is  material  or  otherwise  as  a  motive  are  sought  to  be  recon- 
ciled in  Plant  v.  Woods,  176  Mass.  492,  upon  the  theory  that  "  In 
many  cases  the  willfulness  of  an  act  which  causes  damage  to  an- 
other may  depend  upon  whether  the  act  is  for  justifiable  cause, 
and  this  distinction  may  be  found  sometimes  in  the  circumstances 
under  which  it  is  done  irrespective  of  motives ;  sometimes  in  the 
motive  alone,  and  sometimes  in  the  circumstances  and  motive  com- 
bined," An  explanation  which  seems  somewhat  too  metaphysical 
for  practical  use. 

It  is  contended,  and  with  much  reason,  that  even  in  malicious 
prosecution,  the  gist  of  the  action  is  not  malice  but  "want  of 
probable  cause,"  and  that  malice  is  inferred  only  when  want  of 
probable  cause  is  shown,  and  that  it  is  not  sufficient  to  show  actual 
malice,  provided  probable  cause  existed  for  the  commencement  of 
the  action.  The  question  is  quite  fully  discussed  in  "  Two  Centu- 
ries' Growth  of  American  Law,"  article  on  Torts,  by  George  D. 
Watrous,  at  p.  106,  etc.  He  says :  "  To  appreciate  fully  the  im- 
portance of  Allen  V.  Flood,  we  must  bear  in  mind  that  lawyers, 
judges,  and  laymen  have  long  been  under  the  influence  of  a  feel- 
ing, amounting  almost  to  superstition,  that  there  was  something 
magical  about  the  word  ^  malice,'  and  that  the  mere  insertion  of 
this  word  in  a  declaration  would  convert  otherwise  innocent  into 
tortious  acts.  The  fog  has  been  gradually  rising,  and  this  case 
has,  so  far  as  England  is  concerned,  swept  it  away.  *  *  * 
Mayor,  etc.,  of  Bradford  v.  Pickles  also  contributes  its  share 
toward  clearing  away  the  baleful  influence  of  the  conception  of 
malice.    As  a  result  of  these  cases,  it  is  now  settled  that,  in  gen- 
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eraly  bad  motive  is  no  tort,  and  that  an  allegation  of  malice  has  no 
effect  as  to  acts  free  from  any  other  element  of  wrongdoing. 
*  *  *  Even  in  the  law  of  slander  and  libel,  the  tendency  of 
modem  thought  is  to  base  them  upon  the  use  of  language,  false 
and  injurious,  generally  or  under  the  special  circumstances ;  while 
the  gist  of  malicious  prosecution  is  that  criminal  proceedings  were 
taken  against  the  plaintiff  without  reasonable  and  probable  cause. 
These  are  apparent,  not  real,  exceptions  to  the  general  rule.  Cases 
of  qualified  privilege  stand  almost  alone  in  requiring  actual  proof 
of  malice,  or  lack  of  good  faith." 

Malicious  motives  alone  can  never  constitute  a  cause  of  action, 
but  where  the  allegations  are  sufficient  to  sustain  the  action,  inde- 
pendent of  malice,  it  may  be  alleged  and  proved  in  enhancement 
of  damages.  Webb's  note  to  Pollock  on  Torts,  p.  33,  citing 
Morris  v.  Scott,  21  Wend.  281 ;  Auburn,  etc.,  R.  R.  Co.  v.  Douglas, 
9  N.  T.  444 ;  White  v.  Carroll,  42  N.  Y.  161. 

Hence,  there  is  malice  which  is  simply  presumed  in  certain  cases 
because  the  act  is  wrongful  and  requires  no  proof.  Malice  which 
indicates  ill-will,  or  a  bad  heart,  must,  in  certain  cases,  be  proved 
to  sustain  an  action,  and  may  also  be  shown  in  actions  for  tort 
where  it  is  not  a  necessary  element,  when  a  cause  of  action  has 
been  made  out,  solely  to  aggravate  damages  and  authorize  the 
finding  of  punitive  damages  or  smart  money ;  while  motive  plays 
a  very  important  part,  when  unlawful  proceedings  are  under  con- 
sideration, yet,  the  law  does  not  ordinarily  consider  the  motives 
by  which  people  are  actuated  in  doing  lawful  acts.  Reynolds  v* 
Plumbers'  Assn.,  30  Misc.  Eep.  709  (716),  63  N.  Y.  Supp.  303. 

While  the  great  weight  of  authority  is  against  the  theory  that  a 
■  wrongful  intent  or  actual  malice  will  give  a  right  of  action  (see 
Besson  v.  Southard,  10  N.  Y.  236,  opinion  Gray,  J.,  in  Willard  v. 
Holmes,  142  N.  Y.  495),  still  it  is  very  clear  that  in  the  present 
state  of  the  law  exemplary  damages  are  awarded  by  reason  of  the 
existence  of  actual  or  express  malice,  that  is  to  say,  wrongful 
motive.  This  will  clearly  appear  on  examination  of  the  author- 
ities as  to  Exemplary  Damages  under  that  title. 

Cooley,  at  p.  836,  sums  up  the  whole  matter  in  the  statement 
that  it  cannot  be  said  that  motive  is  entirely  unimportant,  even 
when  one  is  exercising  an  undoubted  legal  right,  but  that  gener- 
ally it  becomes  important  only  when  the  damages  for  a  wrong  are 
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to  be  estimated  as  an  element  of  mitigation  or  aggravation,  and 
then  is  of  the  highest  importance. 

The  term  "  malice  ^'  has  become  so  thoroughly  part  and  parcel 
of  the  law  relating  to  certain  torts,  such  as  libel,  slander,  and  mali- 
cious prosecution,  that  it  is  exceedingly  difficult  to  distii^uish  be- 
tween such  malice,  as  is  claimed  to  give  a  right  of  action,  as  in 
the  case  of  malicious  prosecution,  and  such  malice  as  simply  tends 
to  increase  damages,  as  in  actions  for  libel  and  slander,  since  the 
term  "  actual  malice,"  or  "  express  malice,"  and  "  malice  "  are  fre- 
quently so  used  in  the  discussion  of  this  question,  as  to  give  rise 
to  very  great  confusion. 

AETICIE  V. 

T0RT5  ARISING  PROM  OR  CONNECTED  WITH  CONTRACTS. 

■ 

Bishop  (Non-Contract  Law,  §  72)  says  that  there  is  "  a  not 
well-defined  space  within  which  tort  and  contract  mingle  or  blend, 
or  overlie  each  other,  in  words  partly  plain  and  familiar  and 
partly  obscure,"  referring  to  his  work  on  Contracts,  §§  183,  187> 
216  and  228,  for  further  explanations. 

It  is  customary  in  the  law  to  arrange  the  wrongs  for  which 
individuals  may  demand  legal  redress  into  two  classes:  the  first 
embracing  those  which  consist  in  a  mere  breach  of  a  contract,  and 
the  second  those  which  arise  independent  of  contract.  The  clas^ 
sification  is  not  very  accurate.  Many  cases  exist  where  the  com- 
plaining party  may,  on  the  same  state  of  facts,  at  his  option,  count 
upon  a  breach  of  contract  as  his  grievance,  or  complain  of  a  wrong 
in  a  manner  that  puts  the  contract  out  of  view.  Breaches  of 
contract  are  failures  to  perform  agreements,  and  the  actions 
for  redress  in  the  courts  of  law  are  actions  on  contracts,  or 
actions  ex  contractu.  Other  acts  or  omissions  giving  rise  to 
a  suit  at  law  were  called  specifically  wrongs  or  torts,  and  the  ac- 
tions by  which  redress  is  to  be  obtained  are  called  actions  for  torts 
or  actions  ex  delicto,     Cooley,  2. 

Whenever  there  is  a  contract,  and  something  to  be  done  in  the 
course  of  the  employment,  which  is  the  subject  of  that  contract, 
if  there  be  a  breach  of  duty  in  the  course  of  that  employment,  the 
plaintiff  may  recover,  either  in  tort  or  in  contract.  Underbill,  37, 
citing  Brown  v.  Boomum,  11  CI.  &  F.  1. 

Although  a  tort  has  been  defined  as  a  wrong  independent  of 
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contract,  there  is,  nevertheless,  a  class  of  injuries  which  lie  on 
the  borderland  as  it  were,  between  contract  and  tort,  and  for  which 
an  action  ex  contractu  or  ex  delicto  may  generally  be  brought  at 
the  pleasure  of  the  party  injured.  Underbill  (p.  37),  illustrating 
the  rule  by  Scare  v.  Prentice,  8  East,  348,  holding  that  if  an 
apothecary  unskillfully  administer  improper  medicine  to  a 
patient,  whereby  he  is  injured,  he  may  sue  either  for  breach  of 
his  implied  contract  to  use  reasonable  skill  and  care  or  for  tortious 
negligence.  Also  that  where  a  person  having  an  estate  for  years 
commits  waste,  it  is  a  breach  of  his  implied  contract  to  deliver  up 
the  premises  in  as  good  a  condition  as  when  he  entered  upon  them, 
and  is  also  an  injury  to  the  reversion,  which  is  a  tort. 

Keener,  at  p.  16,  classifies  quasi-contracts,  outside  of  those 
which  rise  upon  a  judgment,  as  arising  either  upon  a  statutory 
or  oflScial  or  customary  duty  on  the  one  hand,  or  upon  the  doctrine 
that  no  one  shall  be  allowed  to  enrich  himself  unjustly  at  the 
expense  of  another. 

Pollock  (p.  646)  describes  as  constituting  the  border-line 
between  the  law  of  tort  and  the  law  of  contract,  causes  of  action 
nominally  in  contract,  which  are  not  founded  on  the  breach  of 
any  agreement,  and  torts  which  are  not  in  any  natural  sense  inde- 
pendent of  contract. 

There  are  certain  kinds  of  employment,  such  as  carrier  and 
innkeeper,  being  public  in  a  certain  sense.  The  law  casts  on  peo- 
ple acting  in  these  employments  the  duty  of  not  refusing  the 
benefits  thereof,  so  far  as  his  means  extends  to  any  person  who 
properly  applies  for  it.  The  innkeeper  must  not,  without  reason- 
able cause,  refuse  to  entertain  a  traveler,  or  the  carrier  to  convey 
goods.  Thus  there  is  a  duty  attached  to  fhe  employment  ante- 
cedent to  the  formation  of  any  contract,  and  if  the  duty  is  broken, 
there  is  not  a  breach  of  contract  but  a  tort.  In  effect  refusing  to 
enter  into  the  contract  is  of  itself  a  tort.    Pollock,  650. 

Keener  says,  at  p.  18,  citing  English  authorities:  "Of  a 
quasi-contractual  nature,  it  is  submitted,  is  the  duty  of  a  carrier, 
founded  upon  the  custom  of  the  realm  to  receive  and  to  carry 
safely.  That  the  liability  in  such  cases  arises  not  from  contract, 
but  from  a  duty,  is  clear.  While  it  is  true  that  the  liability  is 
ordinarily  described  as  one  in  tort,  it  is  submitted  that  it  has 
been  so  described  because  of  the  usual  classification  of  legal 
rights  into  contracts  and  torts,  and  that  since  the  obligation  im- 
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posed  upon  the  carrier  is  to  act,  the  obligation  is  really  quasi-con^ 
tractual  in  its  nature,  and  not  in  the  nature  of  a  tort.  If  this  be 
the  proper  classification  of  the  duties  imposed  by  law  upon  a  car- 
rier, it  must  necessarily  be  true  of  the  common-law  liability  of 
an  innkeeper  to  receive  guests,  or  to  keep  their  goods  safely." 

In  Nolton  v.  Western  R.  R.  Corporation,  15  N.  Y.  444,  the 
question  is  considered  as  to  whether  the  liability  of  a  common 
carrier  rests  upon  contract  or  failure  to  perform  a  duty  imposed 
by  law.  Distinguishing  Coggs  v.  Bernard,  Ld.  Kaym.  909, 
Selden,  J.,  holds  that  the  basis  of  such  an  action  is  the  violation 
of  the  duty  or  obligation.  Cited  with  approval,  Brewer  v.  N. 
Y.,  L.  E.  &  W.  R.  R.  Co.,  124  N.  Y.  59  (64). 

As  to  actions  against  common  carrier  sounding  in  tort,  see 
Campbell  v.  Perkins,  8  N.  Y.  430,  438 ;  Burtis  v.  B.  &  8.  R.  R. 
Co.,  24  K  Y.  269  (280). 

The  subject  is  quite  fully  considered  in  People  ex  rel.  Dusen- 
bury  V.  Spier,  77  N.  Y.  144,  opinion  Danforth,  J.,  p.  150,  where 
it  is  stated  that  where  money  is  improperly  obtained  from  another, 
the  law  implies  a  promise  from  the  wrongdoer  to  restore  it, 
although  it  is  obvious  that  this  is  the  very  opposite  of  his  intention ; 
and  compares  constructive  contracts  of  this  nature  with  construc- 
tive trusts  in  courts  of  equity,  calling  attention  to  the  somewhat 
similar  rule  of  the  civil  law,  and  citing  Blackstone,  vol.  3,  p.l65, 
to  the  point.  lie  also  illustrates  the  right  to  waive  the  tort  by 
stating  that  if  money  is  stolen,  its  owner  may  sue  the  thief  for 
conversion,  although  he  may  also  sue  him  for  money  had  and 
received  to  his  use. 

The  National  Trust  Co.  v.  Oleason,  77  N.  Y.  400,  the  court, 
per  Rapallo,  J.,  considers  the  evidence  necessary  to  a  recovery  in 
an  action  on  a  contract  arising  out  of  a  wrongful  act,  discussing 
the  doctrine  known  as  "  unjust  enrichment." 

"An  action  in  the  nature  of  an  action  of  assumpsit  lies  against 
one  who  has  obtained  money  from  another  by  a  fraud,  and  such 
a  claim  is  a  proper  subject  of  set-off  in  an  action  brought  by  the 
party  against  whom  it  exists.  An  assignee  of  such  party  takes 
a  cause  of  action  subject  to  such  defense.  This  money  thus  ob- 
tained is,  in  contemplation  of  law,  money  received  for  the  use  of 
the  party  who  is  defrauded,  and  the  law  implies  a  promise  on  the 
part  of  the  person  who  thus  obtains  it  to  return  it  to  the  rightful 
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owner.  The  tort  arising  from  the  manner  in  which  the  money 
was  obtained  may  be  waived  and  the  action  founded  upon  the 
implied  contract."    Rothschild  et  al.  v.  Mack,  116  N.  Y.  1  (8). 

The  right  of  action  for  tort  growing  out  of  contract  is  consid- 
ered in  Rich  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  S7  N.  Y.  382,  where 
Judge  Finch  cites  with  approval  the  rule  from  1  Chitty's  Plead- 
ing, 135,  that  "  If  a  common-law  duty  result  from  the  facts,  the 
party  may  be  sued  in  tort  for  any  negligence  or  misfeasance  in 
the  execution  of  the  contract." 

The  conmion  law  abhors  all  manner  of  fraud,  and  wherever  a 
person  is  injured  by  fraudulent  acts  or  contrivances  of  another  it 
will  afford  a  remedy.  1  Com.  Dig.  178,  Action  on  the  Case; 
Cro.  Jac.  193 ;  Cro.  Eliz.  701 ;  1  Com.  Dig.  222.  Cited  opinion 
counsel  in  Yates  v.  Joyce,  11  Johns.  136,  140.  It  is  said  in  that 
case,  per  Curiam :  "  It  is  obvious,  however,  from  the  statement  of 
the  plaintiff's  case,  in  the  declaration,  the  truth  of  which  is  ad- 
mitted by  the  demurrer,  that  he  has  sustained  damage  by  the  act 
of  the  defendant,  which  he  alleges  was  done  fraudulently,  and 
with  intent  to  injure  him.  It  is  the  pride  of  the  conmion  law 
that  whenever  it  recognizes  or  creates  a  private  right,  it  also  gives 
a  remedy  for  the  willful  violation  of  it." 

This  language  is  cited  with  approval  in  Oardner  v.  Heartt, 
3  Den.  232  (235). 

In  Van  Pelt  v.  McOraw,  4  N.  Y.  110  (111),  it  is  said:  "  It 
forms  no  objection  to  this  action  that  the  circumstances  of  the 
case  are  novel,  and  that  no  case  precisely  similar  in  all  respects 
has  previously  arisen.  The  action  is  based  upon  very  general 
principles,  and  is  designed  to  offer  relief  in  all  cases  where  one 
man  is  injured  by  the  wrongful  act  of  another,  where  no  other 
remedy  is  provided.  This  injury  may  result  from  some  breach 
of  positive  law,  or  some  violation  of  a  right  or  duty  growing  out 
of  the  relations  existing  between  the  parties." 

Ordinarily,  the  essence  of  a  tort  consists  in  the  violation  of 
some  duty  due  to  an  individual,  which  duty  is  a  thing  different 
from  mere  contract  obligation.  When  such  duty  grows  out  of 
relations  of  trust  and  confidence,  as  that  of  the  agent  to  his  prin- 
cipal or  the  lawyer  to  his  client,  the  ground  of  the  duty  is  appar- 
ent, and  the  tort  is,  in  general,  easily  separable  from  the  mere 
breach  of  contract.  But  where  no  such  relation  flows  from  the 
constituted  contract,  and  still  a  breach  of  its  obligation  is  made 
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the  essential  and  principal  means,  in  combination  with  other  and 
perhaps  innocent  acts  and  conditions,  of  inflicting  another  and 
different  injury,  and  accomplishing  another  and  different  pur- 
pose, the  question  whether  such  invasion  of  a  right  is  actionable 
as  a  breach  of  contract  only,  or  also  as  a  tort,  leads  to  a  somewhat 
difficult  search  for  a  distinguishing  test.  Rich  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  87  K  Y.  382  (390). 

From  the  very  nature  of  the  questions  arising,  it  is  exceedingly 
difficult,  if  not  impracticable,  to  lay  down  any  given  set  of  rules 
which  shall  be  applicable  to  the  majority  of  cases  arising  under  this 
classification,  covering,  as  it  does,  the  border  line  between  contract 
and  tort,  and  the  matter  is  well  summed  up  by  a  recent  text-writer, 
who  says:  "With  respect  to  quasi-contracts,  the  confusion  is 
perhaps  inextricable/'  AH  that  can  be  done  to  aid  the  practitioner 
is  by  the  way  of  citation  of  some  of  the  leading  authorities  upon 
the  subject.  For  anything  like  a  full  consideration  of  the  subject, 
a  full  examination  of  the  authorities  in  this  and  other  jurisdic- 
tions, more  particularly  the  cases  decided  by  the  English  courts,  is 
absolutely  essential. 

The  subject  is  very  fully  and  ably  treated  by  Prof.  Keener  in 
"  Quasi-Contracts,"  where  the  authorities  are  collated  and  classi- 
fied.   See  also  "  Waiver  of  Tort "  under  "  Kemedies." 
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of  consistently  maintaining  any  logical  doctrine  as  to  the  mental 
attitude  of  the  wrongdoer  or  of  basing  the  responsibility  on  the 
wrongful  intention  or  inadvertence.  The  cases  proceed  upon  the 
propriety  of  holding  all  persons  liable  for  actual  damages  commit- 
ted by  tliem  and  of  ignoring  volition  as  a  necessary  element  of  a 
juridical  cause.  Tiffany  on  Persons  and  Domestic  Relations, 
407 ;  Jaggard  on  Torts,  159. 

A  minor  is  liable,  like  a  person  of  age,  for  his  neglects,  for  his 
trespasses,  for  his  assaults,  commonly  for  his  frauds,  for  his  un- 
lawful conversions  of  goods,  for  tortiously  taking  money,  for  the 
wrong  of  bastardy,  and  generally  for  whatever  may  be  the  subject 
of  an  action  ex  delicto.  *  *  *  If  the  particular  wrong  is  both 
a  tort  and  a  breach  of  contract — 'not  a  violation  also  of  a  duty 
which  the  law  has  superinduced  upon  and  above  the  contract  — 
then,  if  infancy  would  be  a  defense  to  an  action  on  the  contract,  it 
will  be  equally  such  should  the  injured  party  elect  to  sue  in  tort. 
Bishop,  §§  565,  666. 

The  general  rule  is  that  an  infant  is  responsible  for  his  torts  as 
all  other  persons  would  be.  *  *  *  The  intent  with  which  the 
wrongful  act  was  done  is  unimportant  except  as  it  may  in  some 
event  bear  upon  the  question  of  damages.  But  in  those  cases  in 
which  malice  is  a  necessary  ingredient  of  the  wrong  an  infant  may 
or  may  not  be  liable  according  as  his  age  and  capacity  may  justly 
impute  malice  to  him  or  preclude  the  idea  of  his  indulging  in  it. 
Cooley  (2d  ed.),  120. 

"  Where  the  minor  has  committed  a  tort  with  force,  he  is  liable 
at  any  age ;  for  in  case  of  civil  injuries  with  force,  the  intention  is 
not  regarded ;  for  in  such  a  case  a  lunatic  is  as  liable  to  compen- 
sate in  damages  as  a  man  in  his  right  mind."  Reeve^s  Dom* 
EeL  258. 

"  The  privilege  of  infancy  is  purely  protective,  and  infants  are 
liable  to  actions  for  wrong  done  by  them ;  as  to  an  action  for  slan- 
der, an  action  of  trover  for  property  embezzled,  or  an  action 
grounded  on  fraud  committed."  Macpherson  on  Infants,  481  (41 
Law  Lib.  350). 

"  Infants  are  liable  for  torts  and  injuries  of  a  private  nature ; 
as  disseisins,  trespass,  slander,  assault,"  etc.  Bingham  on  In- 
fancy, 110. 

"All  the  cases  agree  that  trespass  lies  against  an  infant" 
Erwin  on  Torts,  p.  65. 
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Kent  (2  Oomm.  241)  cited  Hunger  v.  Hess,  28  Barb.  76  (78) : 
"  Infants  are  liable  in  actions  arising  ex  delicto,  whether  founded 
on  positive  wrongs,  as  trespass  or  assault,  or  constructive  torts  or 
frauds.  But  the  fraudulent  act,  to  charge  him,  must  be  wholly 
tortious,  and  a  matter  arising  ex  contractu,  though  infected  with 
fraud,  cannot  be  changed  into  a  tort,  in  order  to  charge  the  infant 
in  trover,  or  case,  by  a  change  in  the  form  of  the  action.  He  is 
liable  in  trover,  for  tortiously  converting  goods  entrusted  to  him, 
and  in  detinue,  for  goods  delivered  upon  a  special  contract  for  a 
specific  purpose,  and  in  assumpsit  for  money  which  he  has  fraudu- 
lently embezzled." 

Where  the  substantial  ground  of  action  rests  upon  promise,  the 
plaintiff  cannot,  by  changing  the  form  of  action,  render  a  person 
liable  who  would  not  have  been  liable  on  his  promise.  Cooley 
(2d  ed.),  124,  citing  Oreene  v.  Chreenbank,  2  Marsh.  486. 

Infants  are  generally  liable  in  law  for  their  torts  not  in  any 
wise  connected  with  contract.  They  can  neither  escape  liability 
because  commanded  by  another  to  do  a  wrong,  nor  create  liability 
on  their  own  part  by  authorizing  and  adopting  the  commission  of 
the  tort  of  another  person.    Hale,  96. 

An  infant  is  not  allowed  to  take  advantage  of  his  own  fraud 
and  will  be  liable  in  equity  to  make  restitution,  where  that  is  pos- 
sible, for  any  advantage  he  has  thereby  gained.  Fraser  (5th 
ed.),  7. 

Every  person  who  commits  a  tort  not  depending  upon  fraud  or 
malice,  and  not  arising  out  of  the  performance  of  a  contract,  is 
liable  to  be  sued  notwithstanding  infancy,  coverture,  or  unsound- 
ness of  mind.  *  *  *  Every  person  who  commits  a  tort  de- 
pending upon  fraud  or  malice  is  liable  to  be  sued  unless  from  ex- 
treme youth  or  unsoundness  of  mind  he  is  mentally  incapable  of 
contriving  fraud  or  malice.    Underbill  (7th  ed.),  16.0. 

Tenderness  of  age,  in  proportion  as  it  affects  capacity  to  act 
intelligently,  may  be  material  to  their  liability,  where  intention 
to  do  wrong  or  want  of  care  is  an  essential  ingredient  to  the  injury. 
Hale,  76. 

The  responsibilities  of  infants  vary  with  their  years.  Bishop, 
§  660. 

The  plea  of  infancy  is  not  available  in  an  action  against  an  in- 
fant for  seduction.  *  *  *  Seduction  is  not  in  any  way  con- 
nected with  the  contract,  but  comes  within  the  class  of  cases  ex 
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delicto,  and  may  be  maintained  though  the  act  was  committed 
and  the  injury  resulted  during  the  minority  of  the  wrongdoer. 
Rogers  on  Dom.  ReL,  §  726. 

The  question  whether  an  infant  is  liable  on  his  tort  for  falsely 
representing  himself  to  be  of  full  age,  whereby  he  induced  another 
to  contract  with  him,  is  one  upon  which  great  difference  of  judicial 
opinions  have  been  expressed.  In  England  it  is  thoroughly  es- 
tablished that  he  is  not  liable.  The  English  cases  have  often  been 
approved  in  this  country,  and  the  tendency  of  authority  here  is 
with  them.  But  other  cases  hold  to  the  contrary.  Cooley  on  Torts 
(2d  ed.),  126,  and  cases  cited. 

The  fact  that  a  tort  is  committed  by  an  infant  under  authority 
or  command  of  his  parent  may  render  the  parent  also  liable,  but 
it  will  not  excuse  the  infant.  Tiffany  on  Persons  and  Domestic 
Relations,  407 ;  Jaggard  on  Torts,  160. 

It  seems  that  where  infants  are  actors,  that  might  probably  be 
considered  an  unavoidable  accident  which  would  not  be  so  consid- 
ered where  the  actors  are  adults.  Bullock  v.  Bahcoch,  3  Wend. 
391 ;  Tiffany  on  Persons  and'Domestic  Relations,  408 ;  Jaggard  on 
Torts,  160. 

An  infant  is  responsible  for  a  tort  committed  by  him.  Camp* 
hell  V.  Stakes,  2  Wend.  139,  citing  Jennings  v.  Rundall,  8  T.  R. 
335 ;  Green  v.  Oreenhank,  4  Eng.  Com.  Law  Rep.  375,  and  cited 
with  approval  in  Campbell  v.  Perkins,  8  N.  Y.  430  (431) ; 
M'Coon  V.  Smith,  3  Hill,  147 ;  McCabe  v.  O'Connor,  4  App.  Div. 
354,  38  N.  Y.  Supp.  572 ;  latter  case  affirmed  on  opinion  below, 
162  N.  Y.  600. 

Infants  are  liable  in  the  same  manner  as  adults  for  trespass  and 
assault.  Bullock  v.  Babcock,  3  Wend.  391,  cited  and  followed  in 
Williams  v.  Hays,  143  N.  Y.  442,  the  latter  case  collating  numer- 
ous authorities  upon  the  subject  and  substantially  adopting  the 
rule  laid  down  in  Reeve's  Domestic  Relations,  that  where  a  minor 
has  committed  a  tort  with  force  he  is  liable  at  any  age.  Same  rule 
is  held  in  Tifft  v.  Tifft,  4  Den.  175,  having  also  been  approved 
in  the  leading  case  of  Hartfield  v.  Roper,  21  Wend.  615.  It  is 
reiterated  in  Conkling  v.  Thompson,  29  Barb.  218,  where  it  is 
held  that  in  an  action  ex  delicto  for  injury  to  plaintiff^s  property, 
occasioned  by  the  wrongful  act  of  the  infant,  the  infancy  of  the 
infant  is  no  protection.  He  is  as  fully  liable  for  damages  sus- 
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tained  as  if  he  were  of  full  age.  See  also  Bobbins  v.  Mount,  33 
How.  24 ;  Eckstein  v.  Frank,  1  Daly,  334. 

It  is  said  in  Campbell  v.  Perkins,  8  N.  Y.  430  (440),  citing 
The  People  v.  Kendall,  25  Wend.  399,  that  "  It  is  a  well-settled 
rule  that  a  matter  arising  ex  contractu,  though  infected  with  fraud, 
cannot  be  changed  into  a  tort  in  order  to  charge  the  infant  by  a 
change  in  the  remedy."  It  is  further  said  that  the  case  of  ^Yallace 
V.  Morss,  5  Hill,  391,  seems  to  militate  against  this  doctrine,  but 
that  upon  examination  of  that  case  it  will  be  found  that  the  au- 
thorities cited  established  nothing  more  than  that  the  title  to  goods 
obtained  by  false  representation  does  not  pass,  and  the  plaintiff 
was  allowed  to  recover  presumably  in  trover.  Oreen  v.  Oreenbank, 
2  Marsh.  485;  4  Eng.  Com.  Law.  Rep.  375,  and  Campbell  v. 
Stakes,  2  Wend.  139,  are  cited  with  approval  to  the  effect  that  the 
plaintiff  cannot  by  changing  the  form  of  action  make  a  person, 
liable  who  would  not  have  been  liable  on  a  promise. 

In  Moore  v.  Eastman,  1  Hun,  578,  it  is  held  that  to  render  an 
infant,  who  has  hired  a  horse,  liable  in  an  action  for  trespass,  he 
must  do  some  willful  and  positive  act  which  amounts  to  an  election 
on  his  part  to  disaffirm  the  contract;  a  bare  neglect  to  protect 
the  animal  from  injury,  and  to  return  it  at  the  time  agreed  upon 
is  not  sufficient.  If  he  willfully  and  intentionally  injure  the  ani- 
mal, an  action  of  trespass  will  lie  against  him  for  the  tort,  but  not 
if  the  injury  complained  of  occurred  in  the  act  of  driving  the  ani- 
mal through  his  unskillfulness  and  want  of  knowledge,  discretion, 
and  judgment.  Cited  and  same  rule  held  in  Young  v.  Muhling, 
48  App.  Div.  617,  63  K  Y.  Supp.  181. 

So  fraudulent  misrepresentations  made  by  an  infant  to  induce 
another  to  enter  into  a  contract  with  him  will  not  give  it  validity. 
Studwell  V.  Shapter,  54  N.  Y.  249. 

The  liability  of  an  infant  for  a  fraudulent  representation  is 
considered  in  Hewitt  v.  Warren,  10  Him,  560,  citing,  collating, 
and  commenting  upon  numerous  authorities  holding  that  where 
the  substantive  ground  of  the  action  is  contract,  as  well  as  where 
the  contract  is  stated  as  an  inducement  to  an  alleged  tort,  infancy 
is  a  defense.  In  that  case  the  aggrieved  party  retained  the  benefit 
of  the  contract  and  did  not  disaffirm  it. 

Authorities  are  also  collated  and  considered  in  dissenting  opin- 
ion in  Little  v.  Oallus,  4  App.  Div.  569  (582),  38  N.  Y.  Supp- 
487. 
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An  infant  who  is  the  owner  or  occupant  of  lands  is  under  the 
same  responsibility  as  any  other  person  for  a  nuisance,  or  for  the 
negligent  use  or  management  of  the  property.  McCabe  v.  O'Con- 
nor, 4  App.  Div.  354,  38  N.  Y.  Supp.  572,  affirmed  on  prevailing 
opinion  below,  162  N.  Y.  600. 

In  Harvey  v.  Dunlop,  Hill  &  Den.  Supp.  193,  an  action  was 
brought  against  a  defendant  six  years  of  age,  who  had  thrown  a 
stone  and  put  out  the  eye  of  a  neighbor's  daughter.  Though  the 
defendant  acknowledged  the  act  it  did  not  appear  from  the  testi- 
mony that  the  injury  was  inflicted  by  design  or  carelessness,  but, 
on  the  contrary,  that  it  was  accidental.  Held,  that  the  plaintiff 
could  not  recover.  The  court  said :  "  In  order  to  arrive  at  a  de- 
cision upon  this  question  the  jury  had  a  right  to  take  into  consid- 
eration the  childhood  of  the  parties ;  the  friendly  relations  existing 
between  them,  the  conduct  of  both  on  their  return  home,  and,  more 
especially,  the  repeated  admission  of  the  plaintiff  that  the  defend- 
ant was  not  to  blame/'  etc.  *  *  *  « These  admissions 
*  *  *  conduct  us  to  the  same  conclusion  arrived  at  by  the 
jury  that  the  misfortune  happened  without  fault  upon  either  side, 
and  that  it  was  one  of  those  unhappy  accidents  to  which  children 
of  the  tender  age  of  these  parties  are  not  unfrequently  exposed 
in  their  little  innocent  plays  and  amusements  —  a  result  rather 
to  be  deplored  than  punished." 

If  an  infant  hire  a  horse  to  go  a  particular  journey  and  goes  be- 
yond the  place  of  destination,  he  is  liable  for  conversion.  Fish  v. 
Ferris,  5  Duer,  49. 

Infants  cannot  empower  an  agent  or  attorney  to  act  for  them, 
nor  affirm  what  another  may  have  assumed  to  do  upon  their  ac- 
count —  they  are  not  liable  for  torts  alleged  to  have  been  committed 
by  their  agent.  Tiffany  on  Domestic  Relations,  etc.,  408 ;  Jaggard 
on  Torts,  160. 

A  promise  to  marry  by  an  infant  is  not  binding,  and  an  action 
for  breach  thereof  cannot  be  maintained.  Hamilton  v.  Lomax,  26 
Barb.  615. 

Replevin  for  goods  detained  in  violation  of  the  terms  of  a  con- 
ditional sale,  being  an  action  in  tort,  can  be  maintained  against 
an  infant.  Wheeler  &  Wilson  Mfg.  Co.  v.  Jacobs,  21  N.  Y,  Supp. 
1006. 

"  Where  the  infant  pleads  his  minority  to  escape  payment  of  a 
purchase  price,  the  seller  may  rescind  the  sale  and  replevy  the 
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goods."  Citing  Badger  v.  Phinney,  15  Mass.  359.  The  words  of 
Ld.  Chan.  Cowper  in  2  Eq.  Gas.  515,  are  cited  with  approval:  "  If 
an  infant  is  old  and  cunning  enough  to  contrive  and  carry  out  a 
fraud  he  ought  to  make  satisfaction  for  it." 

SUBDIVISION  2. 
Liability  of  Parent!  for  Torts  of  Infants. 

A  father,  simply  as  a  parent,  is  not  responsible  for  any  ton  com- 
mitted by  his  minor  child.  *  *  *  Though  the  relation  of  par- 
ent does  not  alone  render  the  latter  the  servant  of  the  former,  the 
child  often  or  commonly  is  such.  *  *  *  In  which  case  the 
parent  will  be  to  the  same  extent  responsible  for  the  child's  acts 
as  for  those  of  any  other  servant.  Bishop  on  Non-Contract  Law, 
§§  549-551. 

A  parent  is  not  liable  for  the  tort  of  an  infant  committed  in 
his  absence  and  without  his  authority.  Tifft  v.  Tifft,  4  Den.  175, 
citing  McManus  v.  Crickett,  1  East,  106. 

Poster  y.  Essex  Bank,  17  Mass.  479  (509),  followed  Schlossberg 
V.  Lahr,  60  How.  Pr.  450. 

SUBDIVISION  3. 
Statutory  Regnlationa  as  to  Actions  by  and  against  Infants. 

.  The  provisions  of  the  Code  as  to  appointment  of  a  guardian 
ad  litem  for  infant  plaintiffs  and  defendants  are  sections  468- 
477  inclusive. 

Under  the  provisions  of  the  Code,  section  468,  an  infant  hav- 
ing a  right  of  action  is  entitled  to  maintain  it,  and  its  prosecution 
need  not  be  deferred  or  delayed  on  account  of  his  infancy. 

While  ordinarily  under  the  provisions  of  the  Code  a  guardian 
ad  litem  must  be  appointed,  yet,  it  has  been  held  in  civil  causes 
that  an  action  may  be  brought  by  an  agent  or  testamentary  guard- 
ian. Carr  v.  Huff,  57  Hun,  18,  10  N.  Y.  Supp.  361.  At  least 
unless  the  question  is  raised  by  demurrer.  Spooner  v.  D.,  L.  &  W. 
R.  R.  Co.,  115  N.  Y.  22;  Perkins  v.  Stimmell,  114  N.  Y.  359; 
Segelken  v.  Meyer,  94  N.  Y.  473. 

By  section  396  it  is  provided  that  if  a  person  entitled  to  main- 
tain an  action,  except  those  specifically  mentioned,  is  less  than 
twenty-one  years  of  age  at  the  time  when  the  cause  of  action  ac- 
crues, the  time  of  such  disability  is  not  a  part  of  the  time  limited 


Digitized  by  VjOOQIC 


BULES   OOVEBNING   BIGHTS    OF   PABTIBS    IN   TOBTS.  53 

Art.  1.    Infants. 

I  — ^^— ^-^— ^— .^— ^_^__.^_^_ 

bv  the  statute  for  commencing  an  action,  except  that  it  cannot  be 
extended  for  more  than  one  year  after  the  disability  ceases. 

Hence,  an  infant  may  bring  his  action  through  his  guardian 
before  arriving  at  full  age,  or,  under  the  preceding  section,  may 
await  his  coming  of  age  without  having  his  right  of  action  affected 
by  the  statute  of  limitations,  since  section  396  is  part  of  the  title 
limiting  the  commencement  of  actions  for  torts. 

A  child  cannot  maintain  an  action  for  injury  sustained  while 
en  ventre  sa  mere.    Walker  v.  O.  N.  Ry  Co.,  28  L.  R.  A.  69. 

An  infant  under  the  age  of  fourteen  years  may  be  discharged 
from  arrest  as  a  privileged  person  in  the  discretion  of  the  court. 
Code  Civ.  Proc.,  §  554.  This  provision  is  new  in  the  Code,  as  it 
went  into  effect  in  1877,  and  seems  to  render  obsolete  Schuneman 
V.  Paradise,  46  How.  426,  citing  Wallace  v.  Morse,  6  Hill,  392. 

SUBDIVISION  4. 
Sight  of  Parent  to  Recover  for  Injury  to  Child. 

Where  a  minor  is  injured  by  a  negligent  act,  the  parents  have 
the  right  of  action,  and  the  child  has  also  a  right  of  action.  Pal- 
mer V.  Conant,  58  Hun,  333,  11  N.  Y.  Supp.  917,  citing  Cuming 
V.  Brooklyn  City  By.  Co.,  109  N.  Y.  99. 

A  widow  is  entitled  to  the  services  of  her  infant  son  and  may 
maintain  an  action  for  loss  of  services  resulting  from  his  in- 
juries by  the  negligence  of  defendant  without  proof  of  actual 
services  rendered  by  the  son.  Future  contingent  expenses  can 
only  be  recovered  by  the  child.  Kennedy  v.  N.  Y.  C.  &  H.  B.  B. 
B.  Co.,  35  Hun,  186,  following  Gray  v.  Durland,  50  Barb.  100 ; 
Simpson  v.  Biick,  5  Lans.  337 ;  Furm^in  v.  Van  Sise^  56  N.  Y. 
435. 

In  an  action  by  a  mother  for  loss  of  services  of  an  infant  child 
through  injuries  to  the  child,  the  mother  must  allege  and  prove 
that  at  the  time  of  the  accident  she  was  entitled  to  the  services  of 
the  child.  Geraghty  v.  New,  7  Misc.  Eep.  30,  57  St.  Eep.  497, 
27  N.  Y.  Supp.  403. 

A  parent,  in  an  action  for  an  assault  upoti  his  infant  daughter, 
is  entitled  to  recover  for  the  loss  of  service  or  other  actual  losses 
only;  but  exemplary  damages,  by  way  of  punishment  for  the  ag« 
gravated  assault,  can  be  recovered  only  in  an  action  by  the  infant 
Whitney  v.  Hitchcock,  4  Den.  461. 
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SUBDIVISION  1. 
Actions  Between  Husband  and  Wife. 

The  common-law  unity  of  husband  and  wife  operates  to  pre- 
clude either  spouse  from  maintaining  an  action  for  tort  against 
the  other.  But  the  legal  incapacity  of  the  wife  to  be  joined  as  a 
codefendant  does  not  operate  to  exonerate  a  joint  tort  feasor  with 
the  wife  from  an  action  by  the  husband,  because  joint  tort  feasors 
may  be  proceeded  against  solely  as  well  as  jointly.  Kujek  v.  Gold- 
mann,  9  Misc.  Rep.  34,  29  N.  Y.  Supp.  294,  citing  Dicey  on  Par- 
ties, chap.  16,  rule  67;  Abbott  v.  Abbott,  24  Am.  Rep.  27. 

In  Minier  v.  Minier,  4  Lans.  421,  it  is  said  that  the  reasons 
for  not  allowing  a  wife  to  sue  for  a  personal  tort  do  not  apply  to  an 
action  concerning  property.  Thus  she  may  sue  her  husband  for 
the  possession  of  real  property  wrongfully  withheld.  To  the  same 
effect  see  Wright  v.  Wright,  54  N.  Y.  437. 

A  wife  may  sue  her  husband  for  conversion  of  household  fur- 
niture, wearing  apparel,  and  personal  property.  Ryerson  v.  Ryer- 
son,  30  St.  Rep.  375,  8  K  Y.  Supp.  738. 

A  wife  may  sue  her  husband  for  converting  money  which  is 
her  separate  estate.  Whitney  v.  Whitney,  49  Barb.  319,  3  Abb. 
Pr.  (N.  S.)  350;  Wood  v.  Wood,  18  Hun,  350. 

A  wife  who  has  left  her  husband  without  good  cause,  and  is 
living  separate  and  apart  from  him,  may  maintain  an  action  of 
replevin  against  him  to  recover  possession  of  personal  property  be- 
longing to  her,  which  was  left  in  and  remained  in  his  house  and 
possession.  Howland  v.  Howland,  20  Hun,  472,  citing  and  dis- 
cussing numerous  authorities. 

Schultz  V.  Schultz,  27  Hun,  26,  holding  that  a  married  woman 
may  maintain  an  action  against  her  husband  for  assault  and  bat- 
tery, was  reversed  in  89  N.  Y.  644,  without  opinion. 
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In  3  Silvemail's  Annotations  to  General  Laws,  p.  2611,  at- 
tention is  called  to  the  language  of  the  court  in  Berths  v.  Nunan, 
92  X.  Y.  150  (160),  per  Earl,  J.,  as  follows:  "Although  section 
7  of  the  Act  of  1860  authorizes  a  married  woman  to  maintain 
an  action  against  any  person  for  an  injury  to  her  person  or  char^ 
acter,  yet,  we  have  held  that  she  cannot  maintain  an  action  against 
her  hushand  for  such  an  injury."  That  writer  considers  this 
reference  to  be  to  the  decision  in  89  N.  Y.  644,  supra,  reversing 
Schultz  V.  Schultz,  27  Hun,  26. 

Ahhe  V.  Ahhe,  22  App.  Div.  484,  48  K  Y.  Supp.  25,  holds  the 
rule  as  last  above  stated  upon  authority  of  89  N.  Y.  644,  supra. 
The  like  rule  was  held  in  Longendyke  v.  Longendykey  44  Barb. 
366 ;  Freethy  v.  Freethy,  42  Barb.  641. 

A  criminal  action  against  the  husband  for  abandonment  of  the 
wife,  under  the  Code  of  Criminal  Procedure,  §§  899-913,  ie 
designed  to  protect  the  public  against  the  burden  of  supporting 
the  wife  and  children.  It  is  not  intended  to  give  the  wife  any 
new  remedy,  directly  or  indirectly.  People  ex  rel.  Douglass  v. 
Naehr,  30  Hun,  461. 

Divorce  does  not  enable  the  divorced  wife  to  sue  her  husband 
for  personal  injury  committed  during  coverture.  Webb's  Pollock 
on  Torts,  65,  citing  Phelps  v.  Bamett,  1  Q.  B.  Div.  436,  45  L.  J. 
Q.  B.  277.     See  also  Ahhott  v.  Ahhott,  67  Me.  304. 

A  husband  may  maintain  an  action  for  conversion  against  hie 
wife  to  recover  damages  for  the  wrongful  conversion  of  personal 
property  taken  by  her  from  his  possession  after  she  has  abandoned 
him.  Mason  v.  Mason,  66  Hun,  386,  21  K  Y.  Supp.  306 ;  Ber- 
dell  V.  Parkhurst,  19  Hun,  358. 

A  husband  cannot  sue  his  wife  to  recover  damages  for  deceit 
by  which  he  was  induced  to  marry  her.  But  he  may  sue  the  per- 
son who  joined  with  her  in  the  deceit.  Kujek  v.  Goldmann,  9 
Misc-  Eep.  34,  29  N.  Y.  Supp.  294,  affirmed  in  150  N.  Y.  176. 

SUBDIVISION  2. 
Liability  to  Third  Persons. 

The  reason  of  the  common-law  liability  of  the  husband  for  the 
torts  of  his  wife  was  the  fact  that  on  marriage  he  suc- 
ceeded to  all  her  personal  estate  which  he  might  reduce  to  pos- 
session during  coverture,  and  thus  creditors  having  a  right  of 
action  against  the  wife  were  deprived  of  the  power  to  proceed 
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against  her  because  no  judgment  was  permitted  and  nothing  could 
have  been  realized.  For  this  and  other  reasons  it  was  necessary 
to  make  the  husband  liable  for  the  torts  of  his  wife,  as  other^'ise 
the  injured  person  might  be  completely  without  a  remedy. 
Rodgers  on  Domestic  Relations,  §  242. 

Section  450  of  the  Code  provides  substantially  that  a  married 
woman  both  as  plaintiff  and  defendant  shall  be  regarded,  as  to 
actions  for  tort,  as  if  she  were  single,  and  it  is  further  provided 
that  the  husband  is  not  a  proper  party  in  an  action  brought  on 
account  of  the  wrongful  acts  of  his  wife,  committed  without  his 
instigation. 

The  present  statute  (§  27,  Domestic  Relations  Law)  provides, 
"  She  is  liable  for  her  wrongful  or  tortious  acts ;  her  husband  is 
not  liable  for  such  acts  unless  they  were  done  by  his  actual  coer- 
cion or  instigation;  and  such  coercion  or  instigation  shall  not  be 
presumed,  but  must  be  proved.'* 

This  statute  evidently  changes  the  common-law  presumption  as 
to  coercion,  which  is  thus  stated  in  Cooley  on  Torts,  132 :  "  There 
is  a  presumption,  however,  corresponding  to  that  which  is  made 
in  criminal  law  that  if  the  wrong  is  committed  by  the  wife  in 
the  presence  of  her  husband  it  must  have  been  committed  by  his 
consent  and  under  his  influence,  and  consequently  it  is  his  wrong 
rather  than  that  of  the  wife."  It  is  evident  that  the  statute  aims 
directly  at  this  presumption. 

If  a  husband  and  wife  join  in  malicious  prosecution,  she  being 
the  real  active  party  as  well  as  he,  they  may  both  be  joined  as 
defendants.     Cassin  v.  Delaney,  38  N.  Y.  178. 

Where  the  action  is  joint  the  liability  is  joint  The  husband 
and  wife  may  be  joint  tort  feasors  in  assault  If  the  husband 
advise  or  directs  a  wrong,  as  entry  upon  another's  premises  by 
his  wife,  he  is  liable.  Hale  on  Torts,  128,  citing  Hayden  v.  Woods, 
16  Neb.  606,  20  K  W.  345 ;  Bamrschmetz  v.  Bailey,  29  111.  App. 
295. 

The  wife  may  be  held  liable  for  the  acts  of  her  husband  as 
her  agent  Thus  she  can  be  held  liable  for  the  fraud  of  her  hus- 
band dealing  as  her  agent  with  her  property.  Hale  on  Torts,  129, 
citing  Rowe  v.  Smith,  45  N.  Y.  230 ;  Baum  v.  Mullen,  47  N.  Y. 
577. 

A  trespass  committed  by  the  wife  in  the  care  and  management 
of  her  separate  estate  is  her  independent  personal  tort,  for  which 
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the  husband  is  not  liable.  Rowe  v.  Smithy  45  N.  Y.  230 ;  Baum 
V.  Mtdlen,  47  N.  Y.  577 ;  Fitzgerald  v.  Qmnriy  109  K  Y.  441 ; 
Mangam  v.  Peck,  111  N.  Y.  401, 

Where  the  husband  and  wife  are  domiciled  on  the  premises 
-which  are  the  separate  and  exclusive  property  of  the  wife,  the 
husband  is  not,  in  legal  presumption,  in  control  of  the  premises 
so  as  to  make  him  responsible  to  one  who  enters  on  the  premises 
of  the  wife  for  an  injury  sustained  by  the  careless  leaving  o±  a 
pit  uncovered.    FisJee  v.  Bailey,  51  N.  Y.  150. 

Xor  is  a  husband  acting  as  his  wife's  agent  in  regard  to  lands 
liable  for  a  continuing  nuisance  thereon.  People  v.  Crounse,  51 
Hun,  489,  21  St.  Eep.  687,  4  N.  Y.  Supp.  266. 

In  Valentine  v.  Cole,  1  St.  Rep.  719,  the  defendant,  a  married 
woman,  owned  the  property  on  which  she  and  her  husband  livedo 
Her  husband  owned  and  kept  a  dog,  which  bit  the  plaintiff.  Held, 
that  the  wife,  as  owner  of  the  premises,  was  liable  for  the  injury. 
That  since  the  Married  Women's  Acts  the  husband  cannot  law* 
fully  interfere  with  his  wife's  possession  of  property,  and  is  not 
liable  for  trespass  of  her  cattle.  She  alone  is  liable  for  main* 
taining  a  nuisance  to  the  injury  of  her  neighbors.  Her  husband 
is  not  in  possession  solely  or  jointly  with  her. 

In  Quilty  v.  Battie,  135  N.  Y.  201,  the  rights  of  married  women 
tinder  various  statutes  of  this  State  are  considered,  and  it  waa 
held  that  a  trespass  committed  by  the  wife  in  the  care  and  man«^ 
agement  of  her  separate  estate  is  her  independent  personal  tort, 
for  which  the  husband  is  not  liable,  and  in  an  action  to  recover 
damages  therefor  he  is  not  a  proper  party. 

SUBDIVISION  8. 
Sight  of  Action  by  Wife  against  Third  Penons. 

Domestic  Relations  Law  (Laws  1896,  chap.  272,  §  27)  pro- 
Tides  that  "A  married  woman  has  a  right  of  action  for  an  injury 
to  her  person,  property,  or  character,  or  for  an  injury  arising 
out  of  a  marital  relation,  as  if  unmarried." 

In  Filer  v.  New  York  Central  R.  R.  Co.,  49  N.  Y.  47,  the 
decision  was  that,  unless  the  wife  was  actually  engaged  in  some 
business  or  service  in  which  she  would,  but  for  the  injury,  have 
earned  something  for  her  separate  benefit,  and  which  she  had  lost 
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by  reason  of  the  injury,  she  had  sustained  no  consequential 
damages. 

In  Brooks  v.  Schwerin,  54  N.  Y.  343,  it  was  held  that  when 
a  married  woman  labors  for  another  her  services  and  earnings 
no  longer  belong  to  her  husband  but  to  herself,  and  so  far  as  she 
is  disabled  from  performing  such  services,  she  can  recover  for 
the  loss. 

In  Blaechinska  v.  Howard  Mission,  130  N.  Y.  497,  it  was  ruled 
that  recovery  could  not  be  had  by  a  married  woman,  in  an  action 
to  recover  damages  for  injuries  sustained  through  defendant's 
negligence,  for  loss  of  her  services  in  the  discharge  of  household 
duties,  and  for  other  services  rendered  by  her  to  her  husband,  and 
Brooks  V.  Schwerin  was  distinguished  because  in  that  case  the 
wife  worked  for  a  stranger,  while  in  this  she  worked  for  her 
husband. 

These  authorities  are  considered  in  Texas  &  Pacific  Ry.  Co.  v. 
Humble,  181  U.  S.  66  (66-67),  and  followed,  the  court  holding 
that  the  fact  that  the  plaintiff,  a  married  woman,  who  had  been 
engaged  for  years  in  business  on  her  own  account,  was  temporarily 
out  of  employment,  did  not  prevent  her  from  recovering  for  dimin- 
ished capacity  to  labor  under  the  authorities  above  cited. 

"  Presumptively,  damages  for  negligently  diminishing  the  earn- 
ing capacity  of  a  married  woman  belong  to  her  husband,  and, 
when  she  seeks  to  recover  such  damages,  the  complaint  must  con- 
tain an  allegation  that  for  some  reason  she  is  entitled  to  the  fruits 
of  her  own  labor;  or,  if  she  seeks  to  recover  damages  for  an  in- 
jury to  her  business,  she  must  allege  that  she  was  engaged  in 
business  on  her  own  account,  and  by  reason  of  the  injury  was 
injured  therein  as  specifically  set  forth."  Uransky  v.  D.  D,, 
E.  B.  &  B.  R.  R.  Co.,  118  N.  Y.  304  (308) ;  Kleiner  v.  Third 
Ave.  R.  R.  Co.,  162  K  Y.  193. 

She  is  not  entitled  to  recover  in  an  action  for  personal  injuries 
for  loss  of  time  which  she  devotes  to  household  services,  although 
not  living  with  her  husband,  and  earning  her  own  living.  Thur- 
inger  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  71  Hun,  526,  55  St,  Rep. 
87,  24  N.  Y.  Supp.  1087. 

She  cannot  maintain  an  action  to  recover  compensation  for  the 
loss  of  her  husband's  support  and  companionship,  resulting  from 
injury  to  him  caused  by  negligence.  Ooldman  v.  Cohen,  30  Misc. 
Eep.'336,  63  N.  Y.  Supp.  459. 
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She  may  maintain  an  action,  in  her  own  name  and  for  her 
own  benefit,  without  joining  her  husband  as  party,  against  one 
who  has  enticed  him  from  her,  alienated  his  affections,  and  de- 
prived her  of  his  society.     Bennett  v.  Bennett,  116  N.  Y.  584. 

SUBDIVISION  4. 
Action  by  Husband  for  Injuries  to  the  Wife. 

A  husband  may  maintain  an  action  for  loss  which  he  has  sus- 
tained by  reason  of  a  personal  injury  inflicted  upon  his  wife. 
He  may  recover  for  the  loss  of  his  wife's  society,  or  of  her  ser- 
vices, or  both,  and  also  the  expenses  necessarily  incurred  by  him 
in  consequence  of  the  injury.  Buswell  Law  of  Personal  Injuries, 
§  14. 

Where  the  injury  to  the  wife  is  such  that  the  husband  receives 
a  separate  loss  or  damage,  as  where  he  is  put  to  expense  or  is 
deprived  of  the  society  or  the  services  of  his  wife,  he  is  entitled  to 
recover  therefor,  and  may  bring  a  separate  action  in  his  own  name. 
15  Am.  &  Eng.  Encyd.  of  Law  (2d  ed.),  861. 

The  services  of  the  wife  in  the  household  in  the  discharge  of 
her  domestic  duties  still  belong  to  the  husband,  and  in  rendering 
such  service  she  still  bears  to  him  the  common-law  relation.  So 
far  as  she  is  injured  so  as  to  be  disabled  to  perform  such  service 
for  her  husband,  the  loss  is  his  and  not  hers ;  and  for  such  loss  of 
service  he,  and  not  she,  can  recover  of  the  wrongdoer.  But  when 
she  labors  for  another,  her  service  no  longer  belongs  to  her  hus- 
band, and  whatever  she  earns  in  such  service  belongs  to  her  as  if 
she  were  a  feme  sole,  and,  so  far  as  she  is  disabled  to  perform 
such  service  by  any  injury  to  her  person,  she  can  in  her  own  name 
recover  a  compensation  against  the  wrongdoer  for  such  disability 
as  one  of  the  consequences  of  the  injury.  Brooks  v.  Schwerin, 
54  X.  Y.  343  (348). 

In  Uransky  v.  D.  D.,  E.  B.,  etc.,  R.  R.  Co.,  118  N.  Y.  304, 
it  is  said  that  presumptively  damages  for  negligently  diminishing 
the  earning  capacity  of  a  married  woman  belong  to  her  husband, 
and  it  is  held  that  where  she  seeks  to  recover  such  damages,  the 
complaint  must  allege  that  for  some  reason  she  is  entitled  to  the 
fruits  of  her  own  labor  or  that  she  was  engaged  in  business  on  her 
own  account,  and  by  reason  of  the  injury  was  injured  therein. 
See  Matter  of  Callister,  153  K  Y.  294. 
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ABTICLE  in. 
LUNATICS. 

A  committee  of  a  lunatic  may  maintain^  in  his  own  name,  add- 
ing his  official  title,  any  action  or  special  proceeding  which  the 
person,  with  respect  to  whom  he  is  appointed,  might  have  main- 
tained, if  the  appointment  had  not  been  made.    Code,  §  2340. 

Insanity  is  a  disability  affecting  the  statute  of  limitations.  See 
Code,  §§  375,  392,  396. 

A  lunatic  or  idiot  may  be  discharged  from  arrest  as  a  privileged 
person  in  the  discretion  of  the  court     Code,  §  654. 

Cases  requiring  proof  of  fraud,  malice,  or  negligence  would, 
perhaps,  create  no  difficulty  where  the  defendant  was  a  person  so 
unsound  of  mind  as  not  to  be  accountable  to  the  criminal  law; 
an  action  of  tort  could  hardly  be  maintained.  A  madman  may, 
indeed,  be  guilty  of  fraud  or  malice  in  some  sense  (cunning,  it 
is  well  known,  is  a  common  trait  of  the  insane),  but  not  in  the 
sense  in  which  it  would  be  necessary  to  create  liability,  as  e.  g., 
in  an  action  for  deceit  or  for  malicious  prosecution.  Bigelow  on 
Torts  (7th  ed.),  §  69. 

Underhill  on  Torts  (7th  ed.),  50,  it  is  said:  "Every  per- 
son who  commits  a  tort  not  depending  on  fraud  or  malice,  and 
not  arising  out  of  the  performance  of  a  contract,  is  liable  to  be 
sued,  notwithstanding  infancy,  coverture,  or  unsoundness  of 
mind." 

In  those  cases  where  intent  is  immaterial  there  is  abundant 
authority  for  saying  that  insanity  constitutes  no  defense.  Bishop^ 
507. 

Speaking  of  the  reasons  against  considering  insane  persons  re- 
sponsible for  their  torts,  Cooley  (2d  ed.,  p.  116)  says:  "If  his 
mental  disorder  makes  him  dependent,  and  at  the  same  time 
prompts  him  to  commit  injuries,  there  seems  to  be  no  greater  reason 
for  imposing  upon  the  neighbors  or  the  public  one  set  of  these  con- 
sequences rather  than  the  other;  no  more  propriety  or  justice  in 
making  others  bear  the  losses  resulting  from  his  unreasoning  fury 
when  it  is  spent  upon  them  or  their  property,  than  there  would 
be  in  calling  upon  them  to  pay  the  expense  of  his  confinement 
in  an  asylum  when  his  own  estate  is  ample  for  the  purpose." 

Speaking   of   other   reasons   for   the   rule   imposing  liability 
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the  last  writer  further  says  (p.  117)  :  "  Nothing  could  present  to 
the  depraved  mind  a  stronger  temptation  to  simulate  insanity  for 
purposes  of  mischief  and  revenge  than  a  rule  of  law  which  would 
give  full  immunity  in  case  the  deception  proved  successful 
*  *  *  .  But  it  does  not  follow  that  the  responsibility  of  per- 
sons mentally  incompetent  should  be  coextensive  in  any  respects 
with  that  of  other  persons.  *  *  *  The  aggravation  of  motive 
would  consequently  be  wholly  wanting.  While,  therefore,  the  sane 
person  might  justly  be  compelled  to  pay  damages  proportioned 
to  the  malignity  of  his  motives,  the  insane  person  would  make 
full  reparation  if  he  were  required  to  meet  the  actual  damages 
which  the  injured  party  had  suffered  in  person  or  estate,  leaving 
wholly  out  of  view  any  aggravation  which  malice  might  have 
supplied." 

Persons  bereft  entirely  of  reason  —  unconscious  agents,  luna- 
tics, and  very  young  children  —  are  not  responsible  for  their 
negligence,  and  cannot  have  contributory  negligence  imputed  to 
them.    Hale  on  Torts,  463. 

If  exemplary  damages  are  sought  on  account  of  intent  or  malice 
of  the  defendant,  insanity  is  a  good  answer  to  that  claim,  as  an 
insane  person  has  no  will  or  malice,  and  the  measure  of  dadiages 
is  compensation  for  the  actual  loss.  Krom  v.  Schoonmakerj  3 
Barb.  647. 

Authorities  upon  this  point  are  collated  in  Jewell  v.  Colby,  66 
K  H.  399;  Erwin's  Cases  on  Torts,  66. 

In  Williams  v.  Hays,  143  N.  Y.  442,  authorities  as  to  liability 
of  lunatics  for  torts  are  fully  considered,  and  collated,  resulting 
in  the  holding  that  an  insane  person  is  liable  for  his  torts  the  same 
as  one  who  is  sane,  except  in  those  cases  in  which  malice,  and, 
therefore,  intention  is  a  necessary  ingredient ;  and  there  is  no  dis- 
tinction between  torts  of  nonfeasance  and  of  misfeasance,  so  that  an 
insane  person  is  liable  for  injuries  caused  by  his  tortious  negli- 
gence and  so  far  as  this  liability  is  concerned,  is  held  to  the  same 
degree  of  care  and  diligence  as  a  person  of  sound  mind.  On  sub- 
sequent appeal  in  the  same  case,  157  N.  Y.  541,  the  language 
of  the  court  is  considered  and  commented  on  at  page  546,  Haight, 
J.,  in  the  prevailing  opinion,  saying:  "Whether  a  lunatic  or  a 
person  mentally  incapacitated  should  be  held  responsible  in  all 
instances  for  his  nonfeasance  or  failure  to  act,  we  will  not  stop 
to  consider." 
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ABTICLE  IV. 
DRUNKARDS. 

Drunkenness  is  no  excuse  for  a  tort.  It  will  be  presumed  that 
a  man  knows  if  he  gets  drunk  he  will  be  liable  to  commit  acts 
which  will  be  liable  to  produce  injury  to  other  people.  Piggard 
on  Torts,  §§  216,  217,  cited  Hale  on  Torts,  100. 

That  a  tort  was  committed  in  a  drunken  state  is  no  excuse.  It 
is  conceivable,  however,  that  the  fact  might  have  influence  on 
the  award  of  damages,  either  to  aggravate  or  mitigate  them,  ac- 
cording to  the  nature  of  the  case  and  the  circumstances.  Cooley 
on  Torts,  31. 

Of  the  rule  that  drunkenness  in  general  does  not  excuse  crime, 
Bishop  (512)  says:  "But  in  principle  the  same  rule  would 
seem  to  apply  to  torts,  namely,  that  being  drunk  is  not  a  general 
defense,  but  it  may  be  available  where  the  tort  is  of  a  particular 
sort  requiring  a  special  intent.  *  *  *  Drunkenness  has  been 
adjudged  to  be  no  mitigation  in  an  action  for  slander.  »  *  * 
On  the  other  hand,  the  fact  that  one  is  drunk  or  a  drunkard  does 
not  j'ustify  another  in  even  negligently  injuring  him;  and,  if 
known  to  the  other,  it  may  call  for  special  care  arising  from  the 
particular  danger.  Intoxication,  therefore,  may  be  matter  for  the 
consideration  of  the  jury." 

Perhaps  delirium  tremens  may  be  a  defense,  for  it  is  a  species 
of  insanity,  and  like  other  insanity  must  affect  responsibility  of 
acts  civilly  and  criminally.  Hale,  100,  citing  O'Brien  v.  People, 
48  Barb.  275. 

In  Oate8  v.  Meredith,  7  Ind.  440,  it  was  held  that  insanity, 
though  caused  by  drunkenness,  could  preclude  responsibility  for 
what  otherwise  would  be  slander.  "  Slander  must  be  malicious. 
An  idiot  or  lunatic,  no  matter  from  what  cause  he  became  so, 
cannot  be  guilty  of  malice.  He  may  indulge  the  anger  of  the 
brute,  but  not  the  malice  of  *  one  who  knows  better.'  " 

Where  one  commits  a  fraud  upon  an  intoxicated  person,  the  pre- 
sumption is  against  good  faith.  "  Whoever  takes  advantage  of  a 
state  of  intoxication  to  deal  with  another  must  do  so  with  the 
presumption  against  his  good  f  aitH  proportioned  to  the  depth  of 
mental  obscurity  caused  by  the  condition ;  and  the  presumption  is 
greatly   strengthened  if  he  himself  has  brought  about  or  en- 
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couraged  the  intoxication."  Oooley,  604,  citing  Peck  v.  Carey, 
27  N.  Y.  9. 

Intoxication  per  se  does  not  establish  contributory  negligence. 
Newton  v.  Central  Vermont  R.  R.  Co.,  80  Hun,  491,  62  St.  Bep. 
387,  30  X.  Y.  Supp.  488,  affirmed  in  151  N.  Y.  624. 

An  employee's  drunkenness  or  habitual  intemperance,  if  known 
to  the  employer,  will  in  proper  circumstances  be  treated  as  negli* 
gence  in  the  latter.  Bishop,  514,  citing  Cleghom  v.  New 
York  Cent.  R.  R.  Co.,  56  N.  Y.  44. 

In  Monk  v.  Town  of  New  Utrecht,  104  N.  Y.  552,  an  action 
against  a  town  for  negligence  by  commissioner  of  highways  by 
reason  of  which  plaintiff  received  injuries  in  falling  down  an 
embankment,  it  appears  (opinion,  p.  561),  that  the  plaintiff  was 
an  inmate  of  an  inebriate  asylum  and  had  left  the  asylum  under 
a  pledge  that  he  would  abstain  from  intoxicating  drink  during 
the  day,  and  that  he  is  described  by  every  disinterested  witness 
in  the  case  as  much  intoxicated.  This  seems  to  have  been  re- 
garded by  the  court  rather  as  an  additional  reason  why  the  plain- 
tiff should  have  been  nonsuited,  as  bearing  on  his  contributory 
negligence,  than  by  way  of  excuse,  since  judgment  for  nonsuit 
granted  in  the  court  below  was  affirmed. 

ABTICLE  y. 
INNKEEPERS. 

It  is  a  weU-settled  rule,  which  has  been  in  force  from  the 
earliest  times,  that  every  one  who  keeps  a  common  inn  is  under  a 
legal  obligation  to  afford  proper  entertainment  to  all  persons 
offering  themselves  as  guests,  unless  he  has  a  reason,  good  and 
sufficient  in  law,  for  not  doing  so.  He  is  not  bound  to  receive 
any  who  are  not  travelers  or  transients;  or  persons  not  in  a  fit 
condition  to  come  to  the  inn,  as  where  they  are  drunk,  disorderly, 
or  otherwise  obnoxious,  or  are  not  able  to  pay  the  price  of  their 
entertainment.    16  Am.  &  Eng.  Encyc.  of  Law,  524. 

Although  it  has  been  sometimes  considered  that  the  liability  of 
the  innkeeper  for  loss  or  damage  to  the  goods  of  guests  depends 
upon  the  question  of  negligence,  it  is  now  more  generally  con- 
sidered  that  the  innkeeper's  liability  for  failure  to  keep  the  goods 
of  his  guests  safely  arises  independently  of  the  question  of  negli- 
gence.   The  host  is  now  held  Uable  for  damage  to  or  loss  of  the 
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goods  put  in  his  custody,  though  he  exercise  the  greatest  diligence 
in  the  care  of  them,  unless  the  loss  occurred  by  the  guest's  negli- 
gence, or  by  vis  major j  inevitable  accident,  or  the  act  of  God. 
Bdgelow,  p.  331. 

If  the  goods  of  the  guest  have  been  received  into  the  care  and 
keeping  of  the  innkeeper,  the  question  of  negligence  of  the  de- 
fendant or  his  servants  has  nothing  to  do  with  the  case.  ITelson, 
Ch.  J.,  in  Piper  v.  Manny,  21  Wend.  282,  citing  5  T.  E.  275. 

An  innkeeper  is  an  insurer  of  the  safety  of  the  property  of  his 
guest,  brought  infra  hospitium.  He  is  liable  for  its  loss,  whether 
by  burglary,  theft,  fire,  or  negligence,  unless  it  arises  from  the 
neglect  or  misconduct  of  tte  guest,  the  act  of  God,  or  the  public 
enemies.  His  liability  extends  to  wearing  apparel,  jewelry, 
money,  and  even  to  the  horses,  wheat,  butter,  and  other  articles  of 
bulk  belonging  to  the  guest,  if  received  by  the  innkeeper  into  his 
care  and  within  his  place  of  entertainment.  This  is  the  rule  of 
the  common  law,  enforced  in  the  day  of  Lord  Coke,  and  long  prior, 
and  ever  since,  as  well  in  England  as  in  this  State.  (Hulett  v. 
Swift,  33  N.  Y.  371,  and  numerous  cases  there  referred  to.)  WiU 
kins  V.  Earle,  44  N.  Y.  172  (178). 

The  principle  upon  which  innkeepers  are  charged  by  the  com- 
mon law,  as  insurers  of  the  money  or  personal  eflFects  of  their 
guests,  originated  in  public  policy.  It  was  deemed  to  be  a  sound 
and  necessary  rule  that  this  class  of  persons  should  be  subject 
to  a  high  degree  of  responsibility  in  cases  where  an  extraordinary 
confidence  is  necessarily  reposed  in  them,  and  where  great  tempta- 
tion to  fraud  and  danger  of  felony  exists  by  reason  of  the  peculiar 
relations  of  the  parties.  Adams  v.  N.  J.  Steamboat  Co.,  151  N.  Y. 
163,  holding  that  the  rigid  rule  of  the  common  law  between  inn- 
keeper and  guest  is  applicable  between  a  passenger  steamboat 
company  and  passengers  to  whom  it  furnishes  rooms  and  enter- 
tainment. That  a  distinction  exists  between  the  degree  of  re- 
sponsibility resting  upon  the  steamboat  company  for  the  personal 
effects  of  the  passenger  occupying  a  stateroom,  and  that  resting 
upon  a  railroad  company  in  respect  to  a  passenger  occupying  a 
berth  in  a  sleeping  car. 

Innkeepers  are  insurers  of  property  of  their  guests  notwith- 
standing chapter  421  of  the  Laws  of  1855.  The  effect  of  that 
statute  is  to  modify  common-law  liability,  so  that  it  does  not 
extend  to  money,  jewels,  or  ornaments  not  deposited  in  the  safe 
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provided  for  that  purpose,  where  the  innkeeper  has  complied 
with  the  provisions  of  the  act  on  his  part  WUkins  v.  Earl,  44 
N.  Y.  172. 

Under  the  provisions  of  chapter  658,  Laws  of  1855,  exempting 
an  innkeeper  from  liability  from  loss  by  fire  of  property  of  a 
guest  in  a  bam  or  outbuilding,  where  it  shall  appear  that  the  loss 
was  the  work  of  an  incendiary,  and  occurred  without  negligence 
on  his  part,  the  burden  is  on  the  innkeeper  to  show  the  fire  was 
an  incendiary  one,  and  to  show  absence  of  negligence  on  his  part 
Faucett  v.  Nicolh,  64  N.  Y.  377. 

Under  provisions  of  chapter  421,  Laws  of  1855,  with  reference 
to  deposit  of  moneys,  jewels,  ornaments,  etc.,  in  hotel  safe,  the 
statutory  exemption  applies  to  all  moneys,  jewels,  and  ornaments, 
and  applies  to  every  guest  where  the  guest  has  the  time  and  an 
opportunity  to  make  the  deposit.  His  omission  to  do  so  is  a 
neglect  within  the  meaning  of  the  statute,  although  no  carelessness 
or  imprudence  is  shown.  Rosenplaenier  v.  Roessle,  54  N.  Y.  262, 
distinguishing  Bendetson  v.  French,  46  N.  Y.  266.  See  also  Hyatt 
V.  Taylor,  42  N.  Y.  258. 

In  Ramaley  v.  Leland,  43  N.  Y.  539,  it  was  held  that  the  ex- 
emption  under  the  statute  is  limited  to  the  particular  species  of 
property  named,  and  being  in  derogation  of  the  common  law, 
cannot  be  extended  in  its  application  by  doubtful  construction. 

In  Briggs  v.  Todd,  28  Misc.  Rep.  208,  59  N.  Y.  Supp.  23,  pro- 
visions of  chapter  305,  Laws  of  1897,  are  strictly  construed,  and 
articles  which  were  not  jewels  or  ornaments,  are  held  not  within 
the  exemption,  and  the  hotel-keeper  is  liable  for  their  value. 

Bamett  v.  Walker,  39  Misc.  Rep.  323,  holds  that  under  the 
Laws  of  1899,  chap.  380,  which  gives  the  keeper  of  a  hotel  a  lien 
on  the  baggage  of  the  guest,  the  innkeeper  acquired  no  lien 
on  a  sewing  machine  brought  upon  his  premises  by  a  boarder,  the 
legal  right  to  the  title  and  possession  being  in  another  person. 

In  Becker  v.  Warner,  90  Hun,  187,  35  K  Y.  Supp.  739,  and 
Bernstein  v.  Sweeney,  33  N.  Y.  Super.  271,  held  that  a  watch  is 
neither  a  jewel  nor  ornament  within  the  meaning  of  the  statute 
exempting  hotel-keepers. 

Personal  notice  to  the  guest  is  the  equivalent  of  a  written  or 
printed  notice  required  by  statute.  Purvis  v.  Coleman,  21  N".  Y. 
111.     But  such  notice  must  either  be  brought  home  to  the  guest 
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or  the  statute  complied  with  to  relieve  the  landlord  from  liability. 
Such  liability  is  not  limited  to  property  of  any  particular  kind 
or  value,  but  embraces  all  the  personal  property  of  the  guest 
brought  into  the  inn.    Kellogg  v.  Sweeney,  1  Lans.  397. 

In  Becker  v.  Warner,  90  Hun,  187,  35  N.  Y.  Supp.  739,  it  is 
said  that  negligence  on  the  part  of  a  guest  in  leaving  his  window 
on  the  ground  floor  of  a  city  hotel  open,  and  his  property  exposed, 
will  defeat  a  recovery  by  him  for  its  loss. 

An  innkeeper  has  power  to  waive  the  benefit  of  the  statutory 
provisions  relieving  innkeepers  from  responsibility  for  the  loss 
of  money  and  jewels  owned  by  guests  and  not  deposited  in  the 
safe.  Friedman  v.  Breslin,  51  App.  Div.  268,  65  N.  Y.  Supp.  5, 
affirmed,  169  N.  Y.  574. 

In  Converse  v.  Walker,  30  Hun,  596,  appeal  dismissed,  99 
N.  Y.  606,  it  was  held,  citing  Sweeney  v.  Old  Colony  &  Newport 
R.  R.  Co.,  10  Allen,  368;  Nicholson  v.  Erie  By.  Co.,  41 
N.  Y.  525,  that  "  no  duty  is  imposed  by  law  on  the  owner  or  oc- 
cupant to  keep  his  premises  in  a  suitable  condition  for  those  who 
go  there  solely  for  their  own  convenience  or  pleasure,  and  who 
are  not  either  expressly  invited  to  enter  or  induced  to  come  upon 
the  grounds  for  the  purpose  for  which  the  premises  are  appro- 
priated and  occupied,  by  some  preparation  or  adaptation  of  the 
place  for  use  by  customers  or  passengers  which  might  naturally 
and  reasonably  lead  them  to  suppose  that  they  might  properly 
and  safely  enter  thereon,'*  distinguishing  Camp  v.  Woody  76  N.  Y. 
92,  which  holds  that  an  innkeeper  by  letting  a  hall  for  public 
purposes  held  out  to  the  public  that  the  hall  was  safe,  and  was 
bound  to  exercise  care  to  provide  safe  arrangements  for  the  en- 
trance and  departure  of  people  who  came  there  upon  hii^ 
invitation. 

An  innkeeper  is  not  bound  as  such  to  furnish  accommodations 
to  enable  a  person  to  carry  on  trade  or  business;  and,  where  ho 
does  so,  as  to  property  brought  upon  his  premises  for  the  purposes 
of  such  trade  or  business,  the  utmost  limit  of  his  liability  is  that 
of  bailee  for  hire.    Mowers  v.  F ethers,  61  N.  Y.  34. 

An  innkeeper  is  liable  to  a  person  who  having  taken  his  money 
to  a  room  which  he  occupies  with  a  disreputable  woman,  after- 
ward when  she  has  gone  comes  down  stairs,  asks  a  clerk- to  keep 
his  money,  and,  upon  the  refusal  of  the  clerk  to  do  so,  returns 
with  it  to  his  room,  from  which  it  is  stolen  during  subsequent 


Digitized  by  VjOOQIC 


BULES    OOVSBKING   BIGHTS    OF   PABTIES   IN   TOBTS.  67 

Art.  6.    Carriers. 

occupation.    Lucia  v.  Omel,  46  App.  Div.  200,  61  N.  T.  Supp. 
659. 

To  enforce  the  strict  common-law  liability  of  an  inn-keeper 
the  technical  relation  of  guest  and  innkeeper  must  be  established. 
In  Hancock  v.  Rand,  94  N.  Y.  1,  very  full  consideration  is  had 
of  the  question  as  to  what  facts  justify  a  finding  that  the  relation 
is  that  of  innkeeper  and  guest. 

ABTICLE  VI. 
CARRIERS. 
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SUBDIVISIGN  1. 
LUbility  of  Carriers  Generally  Coniidered. 

At  common  law  and  under  the  authorities  in  this  country  and 
England  there  is  a  plain  distinction  between  the  liability  of  car- 
riers of  goods  and  of  passengers.  The  duty  of  a  carrier  of  goods 
is  said  to  be  independent  of  contract,  and  he  is  regarded  as  an 
insurer.  The  liability  of  a  carrier  of  passengers  arises  out  of  a 
duty  implied  by  law,  but  he  does  not  warrant  safety  to  passengers 
at  all  events,  but  only  so  far  as  human  care  and  foresight  can 
reasonably  be  required  of  him.  While  carriers  of  goods  are  in- 
surers against  all  casualties,  except  those  which  arise  from  the 
act  of  God,  the  public  enemy,  the  fault  of  the  shipper,  or  the 
inherent  quality  of  the  property  inself.  Eay  on  Imposed  Duties 
(freight  carriers),  §  2;  (passenger  carriers),  §.§  3,  4, 

A  carrier  of  passengers  is  not  as  to  the  passenger  a  bailee.  In 
this  respect  the  law  of  passengers  is  not  a  part  of  the  subject  of 
bailments.  Those  who  hold  themselves  out  as  engaged  in  the  busi- 
ness of  carrying  passengers  for  hire  are  regarded  as  undertaking 
a  public  duty.  They  are  classed  as  carriers;  moreover,  public 
carriers  of  passengers  are  deemed  common  carriers  as  to  the  bag- 
gage received  by  them  for  transportation,  as  part  of  the  business 
of  transporting  passengers.    6  Cyc.  of  Law  and  Procedure,  364. 
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A  carrier  of  goods  is  to  be  distinguished  from  a  carrier  of  pas- 
sengers not  only  as  to  the  extent  of  his  liability  but  from  the 
nature  of  his  contract.  The  liability  of  a  carrier  of  goods  arises 
out  of  the  contract  The  liability  of  a  carrier  for  injuries  to  pas- 
sengers depends  upon  his  negligence,  which  is  said  to  arise  out 
of  a  public  duty  to  carry  safely  which  is  imposed  by  law.  In 
case  of  a  carrier  of  passengers,  who  also  carries  the  baggage  of  the 
passenger,  the  liability  of  the  carrier  for  injury  to  the  passenger 
depends  upon  his  negligence;  for  injury  to  goods  he  is  liable 
for  all  injuries  not  caused  by  the  act  of  God  or  the  public  enemy. 
5  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  480. 

The  common  carrier,  whether  by  land  or  water,  is  held  respon- 
sible to  the  owner  for  all  loss  and  damage  of  the  property  in- 
trusted to  his  care,  whether  it  arises  from  his  own  negligence  or 
that  of  his  servants,  or  of  third  persons;  or  whether  it  be  done 
by  the  tortious  acts  of  himself  or  of  others,  who  are  not  the  public 
enemies;  or  whether  it  be  l)y  unavoidable  accident,  not  caused 
by  the  immediate  act  of  Gk>d.  Against  all  such  losses  the  carrier 
is  an  insurer,  and  he  must  make  them  good,  whatever  may  be 
their  extent ;  and  it  is  no  answer  to  the  claim  of  the  owner,  that 
he  has  done  the  best  he  could.  2  Wait's  Actions  and  Defenses, 
24,  citing  Orange  County  Bank  v.  Brown,  9  Wend.  85 ;  Kiff  v. 
Old  Colony,  etc..  By.  Co.,  117  Mass.  691 ;  Bailroad  Co.  v.  Beeves, 
10  Wall.  176,  189. 

The  reason  for  the  distinction  between  carriers  of  persons  and 
carriers  of  goods  has  been  said  to  be  that  the  passengers  are 
capable  of  taking  care  of  themselves  and  of  exercising  vigilance 
and  foresight,  which  the  owners  of  goods  who  have  intrusted  them 
to  others  cannot  do.  The  carrier  of  passengers  is  required  to 
take  every  possible  precaution  against  danger,  and  to  use 
the  utmost  care  which  is  consistent  with  the  nature  and  extent 
of  the  business  in  which  he  is  engaged.  Wait's  Actions  and  De- 
fenses,  63,  citing  Ingalls  v.  Bills,  9  Mete.  1 ;  Simmons  v.  New  Bed- 
ford Steamboat  Co.,  97  Mass.  361. 

Bishop  says  (§  74),  that  because  a  common  carrier,  whether 
of  goods  or  of  passengers,  is  a  sort  of  public  servant,  the  law  im^ 
poses  its  duties  upon  him,  the  breach  whereof  is  a  tort  even  though 
there  is  also  a  contract  which  is  violated  by  the  same  act. 

In  Hannibal  Bailroad  v.  Swift,  12  Wall.  262,  it  is  said  that  the 
obligations  and  liabilities  of  a  common  carrier  are  not  dependent 
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upon  contract,  though  they  may  be  modified  and  limited  by  con- 
tract. They  are  imposed  by  the  law  from  the  public  nature  of  the 
employment. 

The  refusal  of  a  common  carrier  to  accept  a  passenger  must  be ; 
and  the  wrongful  eviction  of  a  passenger  with  or  without  unnec- 
essary force  may  be,  the  subject  of  an  action  in  tort  rather  than 
on  contract.    Shearman  &  Redfield,  §  486. 

The  liability  of  a  common  carrier  for  the  nondelivery  of  goods 
intrusted  him  for  carriage  may  be  enforced  by  an  action  in  either 
of  the  forms  formerly  known  as  assumpsit  or  tort  at  the  option 
of  the  pleader.  Catlin  v.  Adirondack  Co.  (Court  of  Appeals, 
1880),  11  Abb.  K".  C.  377,  reversing  20  Hun,  19. 

The  gravamen  of  the  action  for  injury  to  a  passenger  is  thfi 
breach  of  the  duty  imposed  by  law  upon  the  carrier  of  passengers, 
to  carry  safely,  so  far  as  human  skill  and  foresight  can  go,  all 
persons  it  undertakes  to  carry.  This  duty  exists  independently  of 
contract,  although  there  is  no  duty  in  a  legal  sense  between 
the  parties.  The  law  raises  the  duty  out  of  regard  for  human 
life,  and  for  the  purpose  of  securing  the  utmost  vigilance  by  car- 
riers in  protecting  those  who  have  committed  themselves  to  their 
hands.  Carroll  v.  Staten  Island  R.  R,  Co.,  58  K  T.  126  (134), 
citing  Bretherton  v.  Wood,  3  Brod.  &  Bing.  54. 

s^BDIyISION  a 

Carrier  of  Gooda. 

A  common  carrier  is  one  who,  by  virtue  of  his  calling,  under- 
takes, for  compensation,  to  transport  personal  property  from  one 
place  to  another  for  all  such  as  may  choose  to  employ  him,  and 
every  one  who  undertakes  to  carry  for  compensation  the  goods 
of  all  persons  indifferently  is,  as  to  liability,  to  be  deemed  a  com- 
mon carrier.  Jackson  Iron  Works  v.  Hurlhurt,  158  N.  Y. 
84  (38). 

A  common  carrier  of  property  is  responsible  for  all  loss  or  dam- 
age except  that  which  is  caused  by  the  act  of  God  or  the  public 
enemy.  Elliott  v.  Rossell,  10  Johns.  1 ;  Kemp  v.  Coughtry,  11 
Johns.  107 ;  Ladue  v.  Oriffeth,  25  N.  Y.  364 ;  Merritt  v.  Earle,  29 
If.  Y.  115. 

By  the  act  of  Qod  is  meant  something  which  operates  without 
any  aid  or  interference  from  man.    When  the  loss  is  occasioned^ 
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or  is  the  result  in  any  degree  of  human  aid  or  interference,  the 
case  does  not  fall  within  the  exceptions  of  the  carrier's  liability. 
Merritt  v.  Earle,  29  N.  T.  116. 

The  liability  of  a  common  carrier,  as  such,  begins  when  goods 
are  delivered  to  him,  at  the  place  appointed  or  provided  for  their 
reception,  in  a  fit  and  proper  condition  and  ready  for  immediate 
transportation.  *  *  *  It  is  the  duty  of  a  railroad  company 
to  load  freight  delivered  to  it  for  transportation  into  its  cars,  and  it 
is  held  that  it  may  not  devolve  this  duty,  by  any  regulation,  upon 
the  shipper,  and  it  cannot  legally,  as  a  condition  of  transportation 
generally,  exact  from  the  shipper  a  contract  to  place  the  freight 
upon  its  cars.  L.  £  L.  F.  Ins.  Co.  v.  R.,  W.  &  0.  B.  R.  Co.,  144 
K  Y.  200. 

As  a  general  rule,  when  goods  are  delivered  to  a  carrier  for 
transportation,  and  before  the  goods  are  shipped,  a  bill  of  lading 
or  receipt  is  delivered  by  him  to  the  shipper ;  the  latter  is  bound 
to  examine-  it  and  ascertain  its  contents,  and  if  he  accepts  it  with- 
out objection,  he  is  bound  by  its  terms ;  he  cannot  set  up  ignorance 
of  its  contents,  and  resort  cannot  be  had  to  prior  parol  negotia- 
tions to  vary  them.  To  take  a  case  out  of  this  general  rule,  it 
must  appear  that  before  the  delivery  of  the  bill  of  lading  the  goods 
have  been  shipped,  so  that  the  shipper  could  not  have  reclaimed 
them  had  he  objected  to  the  contents  of  the  bill  of  lading.  Oer- 
mania  Fire  Ins.  Co.  v.  Memphis  &  Charleston  R.  R.  Co.,  72 
N.  Y.  90;  Ouillaume  v.  General  Transportation  Co.,  100  X.  Y. 
491  (498). 

In  the  absence  of  evidence  to  the  contrary,  it  is  to  be  assumed 
that  goods  accepted  by  a  carrier  for  transportation  are  taken 
under  the  responsibility  cast  upon  the  carrier  by  the  common  law, 
save  as  modified  by  the  statute.  If  the  goods  are  lost  under  circum- 
stances which  render  the  carrier  liable  by  the  general  rule  of  law, 
he  must  respond  unless  he  can  show  that  there  was  a  special  ac- 
ceptance, equivalent  to  a  contract,  which  exempts  him  from  the 
ordinary  liability  of  common  carriers  in  the  particular  case.  Park 
V.  Preston,  108  K  Y.  434. 

Limitation  of  the  common-law  liability  of  the  carrier  is  de- 
pendent upon  language  in  the  contract  fairly  requiring  such  con- 
struction without  the  aid  of  implication.  The  provisions  to  the 
effect  that  the  defendant  would  not  be  responsible  for  delay  in 
the  transit  of  the  property  did  not  have  the  effect  to  relieve  it  from 
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the  consequences  of  delay  occasioned  by  its  negligence,  as  exemp- 
tion from  liability  for  that  cause  was  not  expressed  in  the  contract. 
Jennings  et  ah  v.  Grand  Trunk  By.  Co.,  127  N.  T.  438  (450). 

In  Will  V.  Postal  Telegraph  Cable  Co.,  3  App.  Div.  22,  the 
court,  in  conunenting  upon  the  authorities  upon  the  subject,  said 
that  it  is  now  well-settled  rule  of  law,  that  the  common-law  lia- 
bility of  a  carrier  may  be  restricted  by  express  stipulation,  but 
that  the  tendency  of  the  courts  is  very  properly  in  the  direction 
of  its  restriction  rather  than  expansion,  citing  Nicholas  v. 
N.  r.  C,  etc.,  R.  R.  Co.,  89  N.  T.  370. 

Generally,  words  in  the  contract  of  a  common  carrier  limiting 
its  responsibility  will  not  be  construed  as  exempting  it  from  lia- 
bility for  negligence,  when  they  are  capable  of  other  construction* 
The  rule  applies  both  to  carriers  of  persons  and  goods.  Kenny 
V.  N.  Y.  C,  etc.,  R.  R.  Co.,  125  N.  Y.  422. 

It  is  the  law  of  this  State,  as  settled  by  many  decisions  in  the 
Court  of  Appeals,  that  a  common  carrier  may  limit  his  liability 
by  contract,  and  the  contract  may  provide  for  immunity  in  the 
negligence  of  the  carrier  or  one  of  the  agents,  but  where  the  latter 
object  is  sought  to  be  accomplished,  the  contract  must  be  aptly 
expressed  in  unequivocal  terms.  Zimmer  v.  N.  Y.  C,  etc.,  R.  22. 
Co.,  137  K  Y.  460. 

In  Springer  v.  Westcott,  166  N.  Y.  117,  it  was  held  that 
where  a  baggage  express  company,  upon  receiving  a  railroad  pas- 
senger's check,  delivered  a  paper  which  contained  conditions  re- 
lating to  the  terms  of  the  contract,  the  court  properly  charged  that 
if  the  plaintiff  knew  the  character  of  the  paper,  or  accepted  it 
with  notice  of  it^  contents,  or  with  notice  that  it  contained  the 
terms  of  a  special  contract,  she  could  not  recover  in  excess  of  the 
amount  stipulated  therein ;  but  if  she  did  not  know  that  the  paper 
delivered  was  a  contract,  and  received  it  not  knowing  its  contents, 
and  was  satisfied  it  was  given  her  simply  to  enable  her  to  trace 
her  property,  or  as  a  mere  receipt,  she  could  recover  the  value 
of  the  goods  lost. 

It  seems  that  where  plaintiff  receives  a  written  contract  with 
reference  to  a  shipment  of  freight  before  the  shipment,  he  will 
be  held  to  its  terms;  but  the  mere  retention  of  such  a  contract, 
without  examination,  after  such  shipment,  is  not  sufficient  to  pre- 
clude him  from  showing  what  the  contract  really  was.  Waldron 
V.  Fargo,  170  K  Y.  130. 
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In  Mills  V.  Weir,  82  App.  Div.  396,  the  authorities  with  regard 
to  acceptance  of  receipt  of  an  express  company  by  shipper  are  col- 
lated and  considered.  It  is  held  that  where  the  shipper  did  not 
testify  that  he  did  not  read  the  receipt,  that  the  terms  of  the  re- 
ceipt were  binding  upon  him,  constituted  the  measure  of  the  ex- 
press company's  obligation  to  him.  Distinguishing  Blossom  v. 
Dodd,  43  N.  T.  264 ;  Maddan  v.  Sherard,  73  N.  Y.  329 ;  Springer 
V.  Westcott,  166  N.  T.  117,  following  Kirkland  v.  Dinsmore,  62 
N.  Y.  171,  citing  the  language  of  Andrews,  J.,  in  that  case  that 
the  acceptance  by  the  shipper  on  the  delivery  of  goods  for  transpor- 
tation to  the  carrier,  of  the  receipt  or  bill  of  lading,  signed  by 
the  carrier,  expressing  the  terms  and  conditions  upon  which  they 
are  to  be  received  and  are  to  be  carried,  constitutes  in  the  absence 
of  tort  or  imposition  a  contract  controlling  the  rights  of  the 
parties. 

When  goods  are  actually  delivered  at  the  place  of  destination, 
and  the  complaint  is  only  of  late  delivery,  the  question  is  simply 
one  of  reasonable  diligence,  and  accident  or  misfortune  will  ex- 
cuse the  carrier,  unless  he  expressly  contracted  to  deliver  within 
limited  time.  Wibert  v.  N.  Y.  £  Erie  R.  B.  Co.,  12  N.  Y.  245; 
Oeismwr  v.  Lake  Shore  £  M.  S.  B.  B.  Co.,  102  K  Y.  563. 

The  fact  that  damage  was  caused  solely  by  the  willful  refusal 
of  the  carrier's  servants  to  do  their  duty  is  no  defense.  Black- 
stock  V.  N.  Y.  £  Erie  B.  B.  Co.,  20  N.  Y.  48. 

It  may,  however,  excuse  delay  in  the  delivery  of  goods  by  ac- 
cident or  misfortune,  inevitable,  or  produced  by  the  act  of  Qod. 
All  that  can  be  required  in  an  emergency  is  that  the  carrier  shall 
exercise  due  care  and  diligence,  guard  against  delay,  and  forward 
the  goods  to  their  destination.  Geismar  v.  Lake  Shore  £  Michigan 
Southern  B.  B.  Co.,  102  N.  Y.  563,  distinguishing  Blackstock  v. 
N.  Y.  £  Erie  B.  B.  Co.,  20  N.  Y.  48,  citing  WibeH  v.  N.  Y.  £ 
Erie  B.  B.  Co.,  12  N.  Y.  245,  and  holding  that  where  a  railroad 
company  was  prevented  from  carrying  goods  by  mob  violence, 
which  it  could  not  by  reasonable  efforts  overcome,  the  delay  in 
delivery  was  excused.  Tiemey  v.  N.  Y.  C.  £  H.  B.  B.  B.  Co., 
76  N.  Y.  306,  is  not  referred  to  in  the  briefs  of  counsel  nor  in 
the  opinion  of  the  court. 

The  carrier's  undertaking  to  transport  goods  necessarily  in- 
cludes the  duty  of  delivering  them  safely,  and  he  has  not  per- 
formed his  duty  until  he  has  delivered  them,  or  offered  so  to  do. 
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to  the  consignee.  When  the  consignee  is  unknown  the  carrier  ia 
bound  to  make  due  effort  to  find  and  notify  him.  De  Mott  v. 
Laraway,  14  Wend.  225 ;  Sherman  v.  Hudson  River  R.  R.  Co.,. 
64  N.  Y.  264. 

If  the  consignee  is  present  upon  the  arrival  of  the  goods,  it  is 
his  duty  to  take  them  without  imreasonable  delay.  If  he  is  not 
present  but  lives  at  or  in  the  vicinity  of  the  place  of  delivery,  the 
carrier  must  notify  him  of  the  arrival  of  the  goods  and  then  he 
has  a  reasonable  time  to  remove  them.  If  he  is  absent  or  un* 
known  and  cannot  be  found,  the  carrier  may  place  the  goods  in  its 
freighthouse  and  if  the  consignee  does  not  call  for  them  in  a 
reasonable  time,  its  liability  as  a  common  carrier  ceases.  Fenner 
V.  Buffalo  &  State  Line  R.  R.  Co.,  44  N.  Y.  505 ;  Draper  v.  Presi-^ 
dent,  etc.,  D.  &  H.  C.  Co.,  118  N.  Y.  118 ;  Scheu  v.  Benedict,  lift 
X.  Y.  510. 

The  liability  of  a  carrier  in  the  absence  of  special  contract  or 
proven  custom  makes  him  an  insurer  until  delivery,  or  what  ia 
tantamount  to  delivery,  and  continues  until  either  the  property  ia 
actually  delivered  at  its  destination,  or  notice  is  given  to  the  con- 
signee and  the  expiration  of  a  reasonable  time  for  its  removal* 
McKinney  v.  Jewett,  90  N.  Y.  267 ;  Faulkner  v.  Hart,  82  N.  Y* 
413. 

A  carrier  is  exonerated  even  as  against  a  consignee  of  the  goods, 
when  such  consignee  is  the  owner,  by  delivering  to  a  stranger 
pursuant  to  the  direction  of  the  consignee.  Bank  of  Commerce 
V.  Bissell,  72  N.  Y.  615. 

Express  companies  must  make  personal  delivery  or  show  ex- 
cuse. They  are  not  like  carriers  by  vessels  and  railroads  exon- 
erated by  transporting  the  goods  to  their  dock  or  station  nearest 
to  the  consignee's  residence,  and  notifying  him  of  their  readiness 
to  deliver.     Withech  v.  Holland,  45  N.  Y.  13. 

A  carrier  discharges  his  duty  as  such  when  he  consigns  the 
goods  to  the  consignee,  and  on  refusal  to  accept  them,  the  subse- 
quent liability  is  that  of  the  warehouseman.  Manhattan  Rubber 
Shoe  Co.  V.  Chicago  &  Burlington  R.  R.  Co.,  9  App.  Div.  172,  41 
X.  Y.  Supp.  83. 

A  warehouseman  is  only  responsible  for  ordinary  care  and  for 
loss  or  injury  resulting  from  his  own  default  or  negligence.  Ladue 
V.  Chiffith,  25  K  Y.  364. 

In  cases  of  transportation  of  goods  over  several  railroads,  con- 
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etituting  a  continuous  line^  none  of  the  roads  may  be  said  to  be 
agents  of  the  owner  so  as  to  make  him  responsible  for  their  negli- 
gence, but  each  road  is  responsible  for  its  own  negligence  only. 
Sherman  v.  Hudson  River  R.  R.  Co.,  64  N.  Y.  254. 


SUBDIVISION  8. 
Carrier  of  Animals. 

The  liability  of  a  common  carrier  of  animals  is  not  in  all  re- 
spects the  same  as  that  of  the  carrier  of  inanimate  property. 
Though  a  carrier  who  undertakes  to  transport  animals  is  not  an 
insurer  against  injuries  arising  from  their  nature  and  propensities, 
and  which  diligent  care  cannot  prevent,  such  as  fright,  refusal  to 
eat,  etc.,  yet  laying  out  of  view  cases  of  inevitable  accident,  he  is 
liable  in  the  absence  of  special  agreement,  unless  the  damage  was 
caused  by  an  occurrence  incident  to  the  carriage  of  animals  in  a 
railroad  car,  and  which  defendants  could  not,  in  the  exercise  of 
diligence  and  care,  have  prevented.  Clarke  v.  Rochester  &  Syra- 
cuse R.  R.  Co.,  14  N.  Y.  570. 

While  common  carriers  are  insurers  of  inanimate  property 
against  all  loss  and  damage,  except  such  as  is  inevitable  or  caused 
by  public  enemies,  they  are  not  insurers  of  animals  against  in- 
juries arising  from  their  nature  and  propensities,  and  which 
could  not  be  prevented  by  foresight,  vigilance,  and  care.  Penn 
v.  Buffalo  <&  Erie  R.  R.  Co.,  49  N.  Y.  204 ;  Mynard  v.  Syracuse, 
B.  &  N.  Y.  R.  R.  Co.,  71  N.  Y.  180 ;  Waldron  v.  Fargo,  170  N.  Y. 

130  (138). 

SUBDIVISION  4. 

Carrier  of  PaMengers. 

A  carrier  has  no  right  to  receive  as  a  passenger,  or  to  accept 
one  who  so  demeans  himself  as  to  injure  the  safety  or  interfere 
with  the  reasonable  convenience  and  comfort  of  other  passengers ; 
and  this  police  power  the  person  in  charge  is  bound  to  exercise 
with  all  the  means  at  his  command,  when  occasion  requires.  Put- 
nam V.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  55  N".  Y.  108,  cited 
and  followed  in  Freedon  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  24  App.- 
Div.  306,  48  N.  Y.  Supp.  584,  holding  that  a  carrier  has  a  right  to 
refuse  to  allow  a  person,  not  in  possession  of  a  ticket,  who  is  so  far 
intoxicated  as  to  be  helpless  and  almost  unconscious,  to  enter  its 
passenger  car. 


Digitized  by  VjOOQIC 


SULES    GOVEBNINQ   SIGHTS    OF   PABTIES   IN    TOBTS.  75 

Art.  6.    Carriers. 

A  carrier  of  passengers  is  not  required  to  accept  all  persona 
who  offer  themselves  for  transportation  and  tender  fare;  he  may 
lawfully  decline  to  receive  or  carry  those  who  refuse  to  conform 
to  reasonable  rules,  after  knowledge  of  the  same,  or  may  after 
such  refusal  eject  those  who  have  been  received.  Pease  v.  Delu" 
ware,  Lackawanna^  etc.,  B,  R.  Co,,  101  N.  Y.  367,  followed  in 
Montgomery  v.  Buffalo  By.  Co.,  165  N.  Y.  139 ;  the  latter  case  cit- 
ing also  Hibbard  v.  N.  Y.  &  Erie  B.  B.  Co.,  15  N.  Y.  455 ;  Bar- 
Jeer  v.  Central  Park,  etc.,  B.  B.  Co.,  151  N.  Y.  237. 

A  regulation  that  passengers  exhibit  their  tickets  whenever  re- 
quested by  the  conductor,  is  a  reasonable  and  proper  one.  Hib- 
bard X.  N.  Y.  &  Erie  B.  B.  Co.,  15  N.  Y.  455. 

It  is  a  reasonable  regulation  for  a  railroad  company  to  make 
that  a  car  shall  be  set  apart  for  women  traveling  alone  or  with 
male  relatives  or  friends,  and  it  has  a  right  to  enforce  such  a  rule. 
Peck  V.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  70  K  Y.  587. 

The  responsibility  and  duty  of  the  carrier  continues  until  the 
passenger  reaches  his  destination.  Dwinelle  v.  N.  Y.  C,  etc., 
B.  B.  Co.,  120  N.  Y.  117. 

In  Elmore  v.  Sands,  54  N.  Y.  512,  it  was  held  that  a  limita- 
tion on  a  railroad  ticket  that  it  "  shall  be  good  this  day  only,"  is 
reasonable  and  valid. 

In  Hill  v.  8yr.,  Bing.  &  N.  Y.  B.  B.  Co.,  63  N.  Y.  101,  it  was 
held  that  this  regulation  was  not  waived  by  the  indorsement  of  a 
conductor  upon  the  ticket. 

In  Thorpe  v.  N.  Y.  C,  etc.,  Co..  76  K  Y.  402,  it  was  held  that 
where  seats  in  the  ordinary  cars  were  occupied  either  by  passengers 
or  their  luggage,  and  a  number  of  passengers  were  standing,  and 
il  appeared  that  the  seats  occupied  by  baggage  would  not  have 
been  sufficient  for  the  standing  passengers,  it  was  not  the  duty  of 
a  passenger  to  ask  the  train  conductor  for  a  seat  before  passing 
into  the  drawing-room  car;  and  that  he  was  not  a  wrongdoer  in 
passing  into  the  drawing-room  car  and  taking  a  seat  until  seats 
in  the  other  cars  should  be  vacated.  That  it  was  the  duty  of  the 
defendant  to  furnish  him  a  seat. 

For  unlawful  expulsion  of  a  passenger,  if  it  was  committed  by 
a  conductor  within  the  instructions  of  the  company,  but  unjustifi- 
able as  to  the  manner,  the  carrier  is  liable  for  any  circumstances 
of  aggravation,  excessive  violence,  etc,  which  attended  it.  5a7i- 
ford  V.  Eighth  Ave.  B.  B.  Co.,  23  N.  Y.  343. 
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But  SO  much  force  may  be  used  as  is  considered  needful  to  effect 
the  result.    Peck  v.  N.  Y.  C,  etc.,  Co.,  70  N.  Y.  587. 

A  carrier  of  passengers  by  rail  is  bound  to  exercise  the  utmost 
vigilance,  not  only  in  guarding  its  passengers  against  careless  in- 
terference by  others,  but  even  against  violence,  and  if,  in  conse- 
quence of  neglecting  this  duty,  a  passenger  receives  injury  which, 
in  view  of  all  the  circumstances,  might  have  been  reasonably 
anticipated,  it  is  liable.  Carpenter  v.  B.  &  A.  R.  R.  Co.,  97  N.  Y. 
494. 

While  a  railroad  company  is  not  an  insurer  of  the  safety  of  its 
passengers,  it  is  bound  to  use  a  high  degree  of  skill  and  vigilance 
to  guard  against  accidents  which  may  be  attended  with  injurious 
consequences  to  lliem.  This  duty  is  not  discharged  without  the 
utmost  care  and  diligence  which  human  prudence  and  foresight 
will  suggest  to  secure  the  safety  of  the  passenger,  and  this  vigi- 
lance is  to  be  exercised  by  the  company  to  see  that  its  roads  and 
appliances  used  in  operating  it  are  and  remain  in  good  condition 
and  free  from  defects,  and  a  latent  defect  which  will  relieve  it 
from  responsibility  is  such  only  as  no  reasonable  degree  of  human 
skill  and  foresight  could  guard  against.  Palmer  v.  D.  &  H.  C. 
Co.,  120  K  Y.  170.  See  Stierle  v.  Union  Ry.  Co.,  156  N.  Y. 
70,  and  opinion  on  reargument,  156  N.  Y.  684. 

Willis  V.  Metropolitan  Street  R.  R.  Co.,  76  App.  Div.  340, 
upon  a  review  of  the  leading  authorities,  holds  that  the  rule  is 
well  settled  that  once  the  relation  of  carrier  and  passenger  is  en- 
tered upon,  the  carrier  is  answerable  for  all  consequences  to  the 
passenger  of  the  willful  misconduct  or  negligence  of  the  persons 
employed  by  it  in  the  execution  of  the  contract  which  it  has  under- 
taken toward  the  passenger,  distinguishing  Block  v.  Third  Ave. 
R.  R.  Co.,  60  App.  Div.  191,  69  K  Y.  Supp.  1107,  and  further 
holding  that  the  weight  of  authority  is  that  a  passenger  upon  the 
cars  of  a  common  carrier  is  entitled  to  be  safely  transported,  and 
that  any  act  on  the  part  of  the  defendant's  servants  in  carrying 
out  this  contract,  whether  carelessly  done,  or  done  with  personal 
malice  on  the  part  of  the  servant,  which  results  in  injury  to  the 
plaintiff,  must  charge  the  carrier  with  liability,  and  that  a  cause 
of  action,  whether  for  the  assault  or  for  negligence,  is  properly 
maintainable  against  the  carrier.  See  Dwinelle  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  120  N.  Y.  117. 

But  a  railroad  may  contract  with  a  gratuitous  passenger  for  its 
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exemption  from  liability,  in  all  cases  where  it  is  not  against  law 
oi  public  policy.  Wells  v.  N.  Y.  C.  &  H.  B.  R.  B.  Co.,  24  N.  Y. 
181 ;  Perkins  v.  N.  Y.  C.  &  H.  B.  R.  R.  Co.,  24  N.  T.  196. 

The  language  of  a  ticket  or  pass  must  be  explicit  to  relieve  a 
railroad  company  from  its  common-law  liability  as  a  common 
carrier  for  personal  injuries  sustained  by  a  passenger.  Such  a 
limitation  must  be  expressed  in  language  so  plain  and  unequivocal 
that  it  can  readily  be  apprehended  by  any  one,  whether  it  seeks 
to  relieve  the  liability  of  the  carrier  of  freight  or  passengers  for 
its  negligent  acts.  Dow  v.  Syracuse,  Lake  Side  &  B.  B.  B.  Co., 
81  App.  Div.  362,  collating  and  citing  authorities. 

The  liability  of  passenger  carriers  is  based  upon  the  law  of 
negligence  and  can  only  receive  full  consideration  in  connection 
with  treatment  of  that  branch  of  the  law.  No  attempt  is  made 
to  do  other  than  cite  a  very  few  of  the  leading  authorities  bearing 
upon  the  question  of  liability  of  carriers. 

SUBDIVISION  5. 
Carrier  of  Baggage. 

A  carrier  of  passengers  by  the  sale  of  a  passenger  ticket  with- 
out any  specific  agreement  or  separate  compensation  as  incident 
to  the  contract,  becomes  obligated  to  carry  the  baggage  of  a  pas- 
senger to  a  reasonable  amount,  and  to  deliver  it  at  the  end  of 
the  route  to  the  passenger  or  his  duly-authorized  agent.  Isaacson 
V.  iV^.  r.  C.  &  H.  B.  B.  B.  Co.,  94  K  T.  278. 

A  conunon  carrier  is  liable  for  the  personal  baggage  of  the 
passenger,  unless  the  loss  is  caused  by  an  act  of  God,  or  the  public 
enemy,  and  a  reasonable  sum  of  money  for  the  payment  of  his 
expenses,  if  carried  by  the  passenger  in  his  trunk,  would  be  in- 
cluded in  the  liability  for  loss  of  baggage.  Adams  v.  New  Jersey 
Steamboat  Co.,  151  N.  T.  163  (167). 

A  distinction  exists  between  the  degree  of  responsibility  rest- 
ing upon  a  steamboat  company  for  the  personal  effects  of  a  pas- 
senger occupying  a  stateroom,  and  that  resting  upon  a  railroad 
company  in  respect  to  a  passenger  occupying  a  berth  in  a  sleeping 
car.    Adam^  v.  N.  J.  Steamboat  Co.,  151  N.  Y.  163. 

The  nature  and  extent  of  liability  of  a  carrier  for  the  baggage 
of  the  passenger  is  very  fully  considered  and  authorities  cited 
in  Talcott  v.  Wabash  B.  B.  Co.,  159  K  T.  461 ;  Trimble  v.  N.  Y. 
C.  £  H.  R.  R.  R.  Co.,  162  K  T.  84. 
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ABTICLE  Vn. 
MASTER  AND  SERVANT. 

PAGK. 

Subdivision  1.  Rule  respondeat  superior 78 

2.  When  relation  of  master  and  servant  exists.  80 

3.  Liability  for  acts  of  independent  contractor.  82 

4.  Liability  of  master  for  acts  of  servant. ....  86 
6.  Liability  of  master  to  servant 91 

SUBDIVISION  1. 
Riil«  Respondeat  Superior. 

It  is  a  familiar  and  primary  rule  of  law  that  a  man  is  not 
responsible  for  the  acts  of  others.  To  this  rule  there  is,  however, 
an  exception,  known  as  respondeat  superior,  qo  thoroughly  estab- 
lished that  it  is  considered  rather  as  a  fundamental  rule  than  as 
an  exception,  that  the  master  is  liable  for  the  wrongful  acts  and 
negligence  of  his  servant,  performed  while  in  the  pursuit  of  his 
master's  business  within  the  scope  of  his  employment.  12  Am. 
&  Eng.  Encyc.  of  Law  (2d  ed.),  897. 

It  is  an  old  and  thoroughly  established  doctrine  that,  where  the 
relation  of  master  and  servant  exists,  the  master  is  responsible 
to  third  persons  for  the  damage  caused  by  the  wrongful  acts  or 
omissions  of  his  servants  in  the  course  of  their  employment  as 
such.  Shearman  &  Redfield,  §  141;  Harlow  v.  Humiston,  6 
Cow.  189,  holding  that  if  a  man's  servant  in  ordinary  course  of 
his  business  obstructs  a  highway,  from  which  a  traveler  receives 
a  subsequent  injury,  the  master  is  liable.  This  is  known  as  the 
doctrine  of  respondeat  superior.  McKinney  on  Fellow  Servants, 
§2. 

The  explanation  of  the  doctrine  seems  to  be  historical,  dating 
back  to  the  period  of  the  Boman  law,  when  servants  were  slaves, 
for  whom  the  father  of  the  family  was  responsible  as  part  of  his 
general  responsibility  for  the  family,  which  he  represented  and 
governed.     2  Kent  Comm.  260,  note. 

The  liability  of  the  master  to  third  persons  for  the  negligent 
or  wrongful  acts  of  those  in  his  employment  is  based  on  the  broad 
principle  of  the  general  security  of  society  and  business.      As 
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every  one  is  responsible  for  the  results  of  his  own  negligence,  a 
person  may  not  divest  himself  of  liability  by  deputizing  another 
to  act  for  him,  and  then  disclaiming  the  consequence  of  his  acts, 
if  they  result  in  injury  to  the  person,  property,  or  reputation  of 
another.  In  an  early  case,  Parke,  B.,  was  of  the  opinion  that 
he  was  properly  held  liable  "who  selected  him  as  his  servant, 
from  the  knowledge  of,  or  belief  in,  his  skill  and  care,  and  who 
could  remove  him  for  misconduct,  and  whose  orders  he  was  bound 
to  receive  and  obey."  Barrows  on  Neg.  153,  citing  Qvurman  v, 
Burnett,  6  M.  &  W.  499 ;  Hem  v.  Nichols,  1  Salk.  289 ;  Lane  v. 
Cotton,  12  Mod.  478. 

The  reason  of  the  rule  is  that  every  act  which  is  done  by  a 
servant  in  the  course  of  his  duty  is  regarded  as  done  by  the 
master's  orders,  and  consequently  is  the  same  as  if  it  were  the 
master's  own  act.  Barton's  Hill  Coal  Co.  v.  McOuire,  3  Macq. 
H.  L.  306. 

The  rule  respondeat  superior  is  based  upon  the  right  which  the 
employer  has  to  select  his  servants,  and  discharge  them  if  not 
competent  or  skillful  or  well-behaved,  and  to  direct  and  control 
them  while  in  his  employ.  The  rule  has  no  application  to  a 
case  where  this  power  does  not  exist.  Maximilian  v.  The  Mayor ^ 
62  ]!^^.  Y.  160. 

It  is  the  general  rule  that  a  party  injured  by  the  negligence 
of  another  must  seek  his  remedy  against  the  person  whose  actual 
negligence  it  was  which  caused  the  injury,  and  that  such  person 
alone  is  liable.  {King  v.  N.  Y.  C,  etc.,  Co.,  66  N.  Y.  182.)  The 
case  of  master  and  servant  is  an  exception,  and  the  negligence  of 
the  latter  is  imputable  to  the  master  where  the  servant,  in  doing 
the  act  which  occasions  the  injury,  is  acting  within  the  scope 
of  his  employment.  This  exception  rests  upon  most  satisfactory 
reason,  because  the  servant  in  the  case  supposed  is  acting  in  place 
of  the  master  and  by  his  appointment,  and  the  master  who  selecta 
and  controls  the  servant  makes  the  servant  his  representative  in 
his  business.    Engel  v.  Eureka  Club,  137  N.'y.  100  (103). 

Allen,  J.,  in  Mott  v.  Consumers'  Ice  Co.,  73  N.  Y.  543,  says : 
"  The  responsibility  of  the  master  for  the  acts  of  a  servant  rests 
upon  the  express  or  implied  authorization  of  the  acts  by  the  master, 
who  in  the  employment  of  another  to  act  for  him  assumes  all  the 
risk  of  a  wrongful  execution  of  his  duties." 
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SUBDIVISION  2. 
When  Relation  of  Master  and  Servant  Exists. 

"  The  master  is  one  who  has  the  superior  choice,  control,  and 
direction;  whose  will  is  represented,  not  merely  in  the  ultimate 
result  of  the  work  in  hand,  but  in  all  its  details ;  one  who  is  the 
responsible  head  of  a  given  industry;  one  who  has  the  power  to 
discharge;  one  who  has  in  his  employment  one  or  more  persons 
lired  by  contract  to  serve  him,  either  as  domestic  or  common 
laborers ;  one  who  not  only  prescribes  the  end,  but  directs,  or  may 
at  any  time  direct,  the  means  and  methods  of  doing  the  work; 
a  head  or  chief,  an  instructor,  an  employer;  a  director,  a  gover- 
nor. A  servant  is  one  who  is  employed  to  render  personal  service 
to  his  employer  otherwise  than  in  the  pursuit  of  an  independent 
calling,  and  who  in  such  service  remains  entirely  under  the  control 
and  direction  of  the  latter."  14  Am.  &  Eng.  Encyc.  of  Law  (1st 
ed.),  p.  745,  citing  elementary  works  and  authorities. 

A  person  who  puts  another  in  his  place  to  do  a  class  of  acts  in 
his  absence  is  answerable  for  the  torts  of  the  latter,  either  in  the 
manner  of  doing  such  an  act,  or  in  doing  such  an  act  under  cir- 
cumstances in  which  it  ought  not  to  have  been  done,  and  whether 
it  be  done  negligently,  wantonly,  or  even  willfully ;  provided  that 
which  is  done  is  done  by  the  agent  in  the  course  and  within  the 
general  scope  of  his  employment.  But  if  the  agent  without  re- 
gard to  his  service  or  his  duty  therein,  or  solely  to  accomplish 
some  purpose  of  his  own,  acts  maliciously  or  wantonly,  the  em- 
ployer is  not  liable.  Underbill,  59,  citing  Bayley  v.  Manchester, 
JSheff.  &  Lincoln  R.  R.  Co.,  L.  K. ;  7  C.  P.  415 ;  Dyer  v.  Munday 
(1895),  1  Q.  B.  742;  Mott  v.  Consumers'  Ice  Co.,  73  K  Y.  543. 

The  doctrine  respondeat  superior  applies  only  when  the  rela- 
tion of  master  and  servant  is  shown  to  exist  between  the  wrong- 
doer and  the  person  sought  to  be  charged  for  the  result  of  the 
wrong  at  the  time  and  in  respect  to  the  very  transaction  out  of 
which  the  injury  arose.  The  master  is  the  person  in  whose  busi- 
ness the  servant  is  engaged  at  the  time,  and  who  has  the  right  to 
control  and  direct  his  conduct.  Higgins  v.  Western  Union  Tele- 
graph Co.,  156  K  Y.  74  (78),  citing  Wyllie  v.  Palmer,  137 
K.  Y.  248  (257). 

These  authorities,  with  others,  are  collated  and  disciissed  in 
Murray  v.  Dwight,  161  N.  Y.  301,  where  it  is  held  that  the  mere 
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fact  that  one  renders  some  service  to  another  for  compensation, 
express  or  implied,  does  not  necessarily  create  the  legal  relation 
of  master  and  servant.  A  servant  is  one  who  is  employed  to  renr 
der  personal  service  to  his  employer,  otherwise  than  in  the  pur- 
suit of  an  independent  calling.  Cited  in  Hallett  v.  N.  Y.  C,  etc., 
B.  R.  Co.,  167  K  Y.  543  (646). 

In  order  to  establish  the  liability  of  one  person,  for  injuries 
caused  by  the  negligence  of  another,  it  is  not  enough  to  show  that 
the  latter  was  at  the  time  acting  in  the  employment  of  another  to 
infer  that  such  employment  created  a  relation  of  master  and  ser- 
vant.   Lewis  V.  Long  Island  R.  R.  Co.,  162  N.  Y.  52  (66). 

He  is  deemed  a  master  who  has  the  supreme  choice,  control, 
and  direction  of  the  servant,  and  whose  will  the  servant  represents, 
not  only  in  the  ultimate  result  of  his  work,  but  in  its  details. 
While  he  is  a  contractor  who  renders  service  in  the  course  of  an 
independent  occupation  representing  the  will  of  his  employer  only 
as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which  it 
is  accomplished.  Stevens  v.  Armstrong  &  Squires,  6  N.  Y.  435 ; 
Kelly  V.  Mayor,  11  N.  Y.  432. 

One  may  be  employed  without  being  a  servant  and  have  an  em- 
ployer who  is  not  a  master.  The  relation  exists  where  the 
employer  selects  the  workman,  may  remove  or  discharge  him  for 
misconduct  and  may  order  not  only  what  work  shall  be  done 
but  the  mode  and  manner  of  performance.  Butler  v.  Townsend, 
126  K  Y.  105;  King  v.  N.  Y.  C,  etc.,  Co.,  66  K  Y.  181. 

A  person  is  not  chargeable  with  the  negligent  acts  of  another 
in  doing  work  upon  his  lands,  unless  he  stands  in  the  character 
of  employer  to  the  one  guilty  of  negligence,  or  unless  the  work, 
as  authorized  by  him,  would  necessarily  produce  the  injuries  com- 
plained of,  or  they  are  occasioned  by  the  omission  of  some  duty 
incumbent  upon  him.  McCafferty  v.  8.  D.  &  Pi  M.  R.  R.  Co.,  61 
X.  Y.  178,  cited  and  followed  in  Sullivan  v.  Dunham,  161  N.  Y. 
290  (298). 

An  interesting  discussion  is  had  in  Howard  v.  Ludwick,  171 
X.  Y.  507,  in  prevailing  opinion,  Haight,  J.,  and  dissenting 
opinion,  Parker,  Ch.  J.,  as  to  when  the  question  should  be  sent 
to  the  jury  whether  the  relation  of  master  and  servant  exists  in 
a  given  case.  The  majority  opinion  holds  that  a  question  of  fact 
arose  and  was  properly  submitted  to  the  jury.     The  dissenting 
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opinion,  concurred  in  by  Gray  and  O'Brien,  JJ.,  holds  that  the 
matter  should  have  been  disposed  of  as  question  of  law  upon  the 
authority  of  Murray  v.  Dwight,  161  N.  Y.  301;  Wyllie  v. 
Palmer,  137  N.  Y.  248 ;  Mclnemey  v.  D.  &  H.  C.  Co.,  161  N.  Y. 
411;  Higgins  v.  W.  U.  Telegraph  Co.,  166  K  Y.  75. 

SUBDIVISION  S. 
Liability  for  Acts  of  iBdependent  Contractor. 

An  independent  contractor  is  one  who  undertakes  to  produce  a 
given  result  without  being  in  any  way  controlled  as  to  the  method 
by  which  he  attains  that  result.  He  is  distinguished  from  a  ser- 
vant, who,  on  the  other  hand,  is  under  the  orders  and  control  of 
his  master  in  respect  to  the  means  and  methods  used  to  attain  the 
end  for  which  he  is  employed.     Hale,  133. 

Fraser  (on  Torts,  p.  30)  defines  the  distinction  between  an  in- 
dependent contractor  and  servant  as  follows:  ^^An  independent 
contractor  is  one  who  undertakes  to  produce  a  given  result  with- 
out being  in  any  way  controlled  as  to  the  method  by  which  he  at- 
tains that  result  A  servant,  on  the  other  hand,  is  under  the  order 
and  control  of  his  master  in  respect  to  the  means  and  method  to  be 
used  to  attain  the  thing  for  which  he  is  employed.  Citing  Sadler 
V.  HenlocJe  (1865),  4  R  &  R  670  (678);  Donovan  v.  Laing 
(1893),  1  Q.  B.  629. 

The  relation  of  contractor  does  not  exist,  but  rather  that  of  mas- 
ter and  servant,  when  the  employer  retains  the  right  to  direct  the 
manner  in  which  the  business  shall  be  done,  as  well  as  the  result 
to  be  accomplished ;  or,  in  other  words,  not  only  what  shall  be  done, 
but  how  it  shall  be  done.  Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  618, 
citing  Railroad  Co.  v.  Hanning,  16  Wall.  649  (666). 

Where  a  person  contracts  with  another  to  do  a  lawful  thing,  re- 
taining no  supervision  or  control  over  the  manner  of  carrying  out 
the  contract,  he  is  not  liable  for  the  negligence  of  the  contractor  in 
doing  such  thing.    Blake  v.  Ferris,  6  N.  Y.  48. 

An  independent  contractor  is  defined,  in  People  v.  Orange 
County  Roads  Construction  Co.,  176  N.  Y.  84  (90),  as  one  who 
contracts  to  perform  the  work  at  his  own  risk  and  gets  the  work- 
men for  his  servants,  and  he,  not  the  State  or  corporation  with 
whom  he  contracts,  being  liable  for  their  misconduct. 

Mechanics  employed  to  do  repairs  in  their  own  way  by  their 
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own  servants,  without  stipulated  price  for  their  work,  are  to  be 
considered  as  contractors  for  whose  negligence  in  carrying  out 
the  lawful  contract  the  other  party  is  not  responsible.  Hexamer 
V.  Webb,  101  N.  Y.  377. 

An  employer  is  not  liable  for  acts  of  a  contractor  or  subcon- 
tractor. Slater  v.  Mesereau,  64  N.  Y.  138 ;  King  v.  N.  Y.  C.  d 
H.  B.  iJ.  iJ.  Co.,  66  N.  Y.  181 ;  Engel  v.  Eureka  Club,  137  N.  Y. 
100. 

"  The  rule  that  where  the  relation  of  master  and  servant,  or 
principal  and  agent,  does  not  exist,  but  an  injury  results  from 
negligence  in  the  performance  of  work  by  a  contractor,  the  party 
with  whom  he  contracts  is  not  responsible  for  his  negligence  or 
that  of  his  servants,  is  well  established  by  the  authorities  in  this 
State."  Erwin  on  Torts,  38,  citing  Blake  v.  Ferris,  5  N.  Y. 
48 ;  Pack  v.  Mayor,  8  N.  Y.  222 ;  Kelly  v.  Mayor,  11  N.  Y.  432 ; 
McCaffeHy  v.  8.  D.  iSc  P.  M.  B.  B.  Co.,  61  N.  Y.  178 ;  King  v. 
N.  Y.  C.  &  H.  B.  B.  B.  Co.,  66  K  Y.  181 ;  Town  of  Pierrepont 
V.  Loveless,  72  K  Y.  211;  Ferguson  v.  Hubbell,  97  N.  Y.  507; 
Herrington  v.  Village  of  Lansingburgh,  110  N.  Y.  145 ;  Boemer 
V.  Striker,  142  N.  Y.  134. 

That  the  master  is  not  liable  for  the  unauthorized  act  of  a  con- 
tractor where  he  did  not  advise  or  direct  the  act,  or  authorize  the 
commission  of  the  trespass.     Ketchum  v.  Newman,  141  N.  Y.  205. 

Where  the  performance  of  work  contracted  for  was  neither 
dangerous,  nor  extraordinary,  the  master  was  held  not  to  be  liable 
for  negligent  performance  by  the  contractor.  Negus  v.  Becker, 
143  N.  Y.  303  (310). 

The  liability  of  an  owner  for  default  of  a  contractor  engaged 
in  the  exercise  of  an  independent  calling  is  very  fully  considered 
in  Burke  v.  Ireland,  166  N.  Y.  305,  where  the  defendant  under- 
took to  erect  a  building  on  his  own  land  in  the  proper  and  usual 
way,  omitting  nothing  by  reason  of  which  he  could  be  charged 
with  personal  negligence,  and  taking  such  measures  as  a  reason- 
ably prudent  man  would  do.  An  accident  occurred  which  could 
not  reasonably  be  anticipated  or  guarded  against  except  by  the 
experts  employed  to  plan  and  erect  the  building.  Held,  that  the 
defendant  could  not,  within  acknowledged  principles  of  law,  be 
held  liable.  This  case  is  cited  in  Cochran  v.  Sess,  168  N.  Y.  372, 
upon  the  question  of  the  liability  of  a  contractor  to  the  employee  of 
another  contractor  who  sustains  injuries  by  reason  of  an  insecure 
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or  defective  foundation  furnished  by  the  owner  of  the  building  in 
which  the  accident  occurred. 

The  contractor  is  not  liable  for  default  of  a  subcontractor. 
Devlin  v.  Smith,  89  N.  Y.  470. 

There  are  well-understood  exceptions  to  this  rule  of  exemption. 
Cases  of  statutory  duty  imposed  upon  individuals  or  corporations ; 
of  contracts  which  are  unlawful,  or  which  provide  for  the  doing 
of  acts  which  when  performed  will  create  a  nuisance,  are  excep- 
tions. In  cases  of  the  first-mentioned  class  the  power  and  duty 
imposed  cannot  be  delegated  so  as  to  exempt  the  person  who  ac- 
cepts the  duty  imposed,  from  responsibility,  and  in  those  of  the 
second  class  exemption  from  liability  would  be  manifestly  con- 
trary to  public  policy,  since  it  would  shield  the  one  who  directed 
the  commission  of  the  wrong.  Storrs  v.  City  of  TJtica,  17  N.  Y. 
104;  Lowell  v.  L.  &  B.  B.  B.  Co.,  23  Pick.  24;  Bole  v.  S.  S.  B.  B. 
Co.,  6  H.  &  N.  488;  Butler  v.  Hunter,  7  N.  Y.  826. 

There  are  cases  of  still  another  class  where  the  thing  con- 
tracted to  be  done  is  necessarily  attended  with  danger,  however 
skillfully  and  carefully  performed,  or,  in  the  language  of  Judge 
Dillon,  is  "  intrinsically  dangerous,"  in  which  case  it  is  held  that 
the  party  who  lets  the  contract  to  do  the  act  cannot  thereby  es- 
cape from  liability  for  any  injury  resulting  from  its  execution, 
although  the  act  to  be  performed  may  be  lawful.  2  Dill,  on  Mun. 
Corp.,  §  1029,  and  cases  cited. 

When  the  work  contracted  for  itself  causes  the  danger  or  in- 
jury, the  owner  of  the  premises  is  liable  to  persons  injured  by  the 
omission  properly  to  protect  the  work,  and  cannot  shield  himself 
by  plea  and  proof  that  the  work  was  entirely  committed  to  an  in- 
dependent contractor.  Ann  v.  Herier,  79  App.  Div.  6,  79  K".  Y. 
Supp.  825,  citing  Murphy  v.  Perlstein,  73  App.  Div.  256,  76 
N.  Y.  Supp.  657 ;  Downey  v.  Lowe,  22  App.  Div.  460,  48  N.  Y. 
Supp.  207,  distinguishing  Beck  v.  Carter,  68  N.  Y.  283. 

But  if  the  act  to  be  done  may  be  safely  done  in  the  exercise  of 
due  care,  although  in  the  absence  of  such  care  injurious  conse^ 
quences  to  third  persons  would  be  likely  to  result,  then  the  con- 
tractor alone  is  liable,  provided  it  was  his  duty  under  the  contract 
to  exercise  such  care.  Engel  v.  Eureka  Club,  137  N.  Y.  100 
(104),  citing  McCajferty  v.  8.  D.  &  P.  M.  B.  B.  Co.,  61  X.  Y. 
178 ;  Connors  v.  Hennessey,  112  Mass.  96. 

There  are  certain  exceptional  cases  where  a  person  employing 
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a  contractor  is  liable,  which,  briefly  stated,  are:  Where  the  em- 
ployer personally  interferes  with  the  work,  and  the  acts  per- 
formed by  him  occasion  the  injury;  where  the  thing  contracted 
to  be  done  is  unlawful ;  where  the  acts  performed  create  a  public 
nuisance;  and  where  an  employer  is  bound  by  a  statute  to  do  a 
thing  efficiently  and  an  injury  results  from  its  inefficiency.  Berg 
V.  Parsons,  166  N.  Y.  109  (115). 

That  interference,  assumption  of  control,  or  direction  given  by 
the  owner  may  render  him  personally  liable  for  injuries  by  a 
contractor  is  held  in  Hawhe  v.  Brown,  28  App.  Div.  37  (43),  60 
N.  Y.  Supp.  1032,  recognizing  the  general  rule  that  one  who  has 
contracted  with  a  competent  and  fit  person,  exercising  an  independ- 
ent employment,  to  do  a  piece  of  work  not  in  itself  unlawful  or 
attended  with  dangers  to  others,  to  be  done  according  to  the  con- 
tractor's methods,  will  not  be  answerable  for  a  wrong  by  said  con- 
tractor, his  subcontractors,  or  his  servants,  in  the  transaction  of 
such  work.  Citing  2  Thomp.  on  "^eg.  899,  909,  910 ;  Hexamer  v. 
Webb,  101  K  Y.  SS2;  Engel  v.  Eureka  Club,  137  N.  Y.  100. 

The  authorities,  relative  to  the  liability  of  a  municipality 
charged  with  the  duty  by  statute  of  keeping  its  streets  in  a  safe 
condition  for  travel,  are  collated  in  dissenting  opinion,  per 
Haighty  J.,  in  Wolf  v.  American  Tract  Society,  164  N.  Y.  30 
(37),  and  this  general  principle  is  reiterated  in  Uppington  v. 
CUy  of  New  York,  165  N.  Y.  222  (232).  When  a  city  has  power 
to  let  work  and  it  enters  into  contract  with  competent  contractors, 
doing  an  independent  business,  who  agree  to  furnish  the  necessary 
materials  and  labor  and  make  the  entire  improvement  according 
to  specifications  prepared  in  advance,  for  a  lump  sum,  or  its 
equivalent,  they  are  not  the  servants  or  agents  of  the  city,  but  are 
independent  contractors,  and  the  city  is  not  liable  for  their  negli- 
gence, even  when  it  reserves  the  right  to  change,  inspect,  or  su- 
pervise to  the  extent  necessary  to  produce  the  result  intended  by 
the  contract,  provided  the  plan  is  reasonably  safe,  the  work  is 
lawful,  is  not  a  nuisance  when  completed,  and  there  is  no  inter- 
ference therewith  by  municipal  officers,  which  results  in  injury, 
citing  numerous  authorities.  Same  case,  p.  233,  lays  down  the 
rule  that  independence  of  control  in  employing  workmen  and  in 
selecting  the  means  of  doing  the  work  is  the  test  usually  applied 
by  courts  to  determine  whether  the  contractor  is  independent  or 
not. 


Digitized  by  VjOOQIC 


86  EULES    GOVEENINO    EIGHTS    OF    PAETIES    IN    TOETS. 

t  •    •  ■ 

Art.  7.    Master  and  Servant. 

But  in  Schumacher  v.  The  City  of  New  Yorh^  166  N.  Y,  103, 
affirming  40  App.  Div.  320,  it  is  held  that  a  municipal  corporation 
is  liable  for  damages  caused  by  an  independent  contractor  in  open- 
ing a  street  under  a  "  permit,"  the  right  of  inspection  being  re- 
served to  the  city  authorities.  The  city  had  notice  of  the  obstruction 
causing  the  damage,  through  the  inspector  so  appointed,  and  under 
the  circumstances  the  city  was  held  to  be  responsible  for  failure 
to  prevent  the  injury,  on  the  groimd  that  having  provided  gutters, 
culverts  and  sewers  for  the  surface  drainage,  it  was  bound  to  use 
reasonable  diligence  to  discover  and  remedy  defects  therein,  citing 
Uppingion  v.  City  of  New  York,  supra;  Barton  v.  City  of  Syra- 
cuse, 36  N.  Y.  54;  McCarthy  v.  City  of  Syracuse,  46  K  Y.  194; 
Hines  v.  City  of  Lochport,  50  X.  Y.  236 ;  Niras  v.  Mayor,  etc, 
of  Troy,  59  K  Y.  500;  Mayor,  etc.,  of  New  York  v.  Furze,  3 
Hill,  612. 

The  obligation  of  the  municipality  or  other  corporation  for 
negligence  of  a  contractor  in  carrying  on  work  of  a  dangerous 
character  is  very  fully  considered,  and  the  authorities  are  collated, 
analyzed,  and  distinguished  in  Denting  v.  Terminal  Railway  of 
Buffalo,  169  N".  Y.  1,  where  it  is  held  that  a  corporation  cannot 
escape  responsibility  for  putting  a  public  street  in  a  condition 
dangerous  for  travel  at  night  by  interposing  a  contract  made  for 
the  work ;  that,  although  the  work  may  be  let  by  contract,  the  cor- 
poration still  remains  charged  with  the  care  and  control  of  the 
street  in  which  the  improvement  is  carried  on.  This  liability 
rests,  not  upon  the  negligence  of  the  contractor,  for  which,  under 
the  doctrine  respondeat  superior,  the  municipality  would  not  be 
responsible,  but  upon  a  breach  of  its  duty  to  keep  the  highway  in 
a  safe  condition  for  travel  while  the  work  is  in  progress. 

SUBDIVISION  4. 
Liability  of  Master  for  Acts  of  Servant. 

It  is  the  rule  of  the  common  law  that  the  master  is  responsible 
for  the  acts  of  the  servant  whom  he  selects,  and  through  whom  in 
legal  contemplation  he  acts,  provided  that  the  particular  act  was 
done  by  the  servant  in  the  carrying  out  of  the  duty  given  to  him 
by  his  master,  and  for  the  purpose  of  doing  what  he  has  been  set 
to  do.     Buswell  on  Personal  Injuries,  38. 

"  Beyond  the  scope  of  his  employment,  the  servant  is  as  much 
a  stranger  to  his  master  as  any  third  person,  and  the  act  of  the 
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servant,  not  done  in  the  execution  of  the  service  for  which  he  was 
engaged,  cannot  be  regarded  as  the  act  of  the  master.  And  if 
the  servant  step  aside  from  his  master's  business,  for  however 
short  a  time,  to  do  an  act  not  connected  with  such  business,  the 
relation  of  master  and  servant  is  for  the  time  suspended,  and  an 
act  of  the  servant  done  during  such  interval  is  not  to  be  attributed 
to  the  master."  Higgins  v.  Western  Union  Telegraph  Co.,  156 
X  Y.  75  (79). 

Where  the  relation  oi  servant  and  master  exists,  the  master 
is  responsible  to  third  persons  for  damages  caused  by  the  wrong- 
ful acts  or  omissions  of  his  servants  in  the  course  of  their  em- 
ployment as  such.  Cov{fhtry  v.  Olobe  Woolen  Co.,  56  N.  Y.  124; 
Ocksenbein  v.  Shapley,  85  N.  Y.  214. 

It  is  absolutely  essential,  to  establish  a  liability  against  an  em- 
ployer upon  the  ground  that  he  is  responsible  for  the  act  of  his 
servant,  that  the  strict  relation  of  master  and  servant  should 
exist  Hexamer  v.  Webb,  101  N.  Y.  377 ;  Wyllie  v.  Palmer  et  al., 
137  X.  Y.  257. 

The  master  is  not  liable  for  the  acts  of  a  volunteer  assisting  his 
servants.  Morrison  v.  Erie  By.  Co.,  56  N.  Y.  302;  Burrows  v. 
Erie  By.  Co.,  63  N.  Y.  556.  But  is  liable  for  the  negligence  of 
one  whom  his  servant  employs  to  assist  him  in  his  business. 
Althorf  V.  Wolfe,  22  K  Y.  355. 

In  Mali  v.  Lord,  39  N.  Y.  381,  it  was  held  that,  while  the 
master  is  responsible  civilly  for  the  fraud,  negligence,  or  other 
wrongful  act  of  his  servant,  committed  in  the  transaction  of  his 
business,  he  is  not  responsible  for  the  willful  injury  committed 
by  the  servant  while  so  engaged,  unless  he  so  act  by  the  express 
or  implied  authority  of  his  employer.  While  the  latter  statement 
has  never  been  directly  overruled,  it  has  been  so  far  questioned 
and  limited  as  that  the  later  authorities  must  be  regarded  as  stat- 
ing the  correct  rule  upon  this  point. 

In  Cosgrove  v.  Ogden,  49  N.  Y.  255,  at  257,  Qrover,  J.,  speak- 
ing for  the  court,  says  that  the  test  of  the  master^s  responsibility 
for  the  act  of  his  servant  is  not  whether  such  act  was  done  accord- 
ing to  the  instructions  of  the  master  to  the  servant,  but  whether 
it  is  done  in  the  prosecution  of  the  business  that  the  servant  was 
employed  by  the  master  to  do;  adding  that  the  master  is  not 
liable  for  the  act  done  by  the  servant  to  effect  some  purpose  of 
his  own,  limiting  language  of  the  court  in  Mali  v.  Lord,  39  JT.  Y. 
381,  supra. 
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The  subject  is  very  fully  considered  in  Rounds  v.  D.,  L,  <&  W.  i 

jB.  R.  Co.j  opinion  Andrews,  J.,  64  N.  Y.  129,  where  it  is  held  ' 

that  it  is  in  general  sufficient  to  make  the  master  responsible,  that 
he  gave  to  the  servant  an  authority,  or  made  it  his  duty  to  act 
in  respect  to  the  business  in  which  he  was  engaged  when  the  wrong 
was  committed,  and  that  the  act  complained  of  was  done  in  the 
course  of  such  employment.  That  the  master  who  puts  a  servant 
in  a  place  of  trust  or  responsibility,  or  commits  to  him  the  man- 
agement of  his  business,  or  care  of  his  property,  is  justly  held 
responsible  when  the  servant,  through  lack  of  judgment  or  dis- 
cretion, or  from  infirmity  of  temper,  or  under  the  influence  of  pas- 
sion goes  beyond  the  strict  line  of  his  duty  or  authority,  and  in- 
flicts an  unjustifiable  injury  upon  another. 

This  subject  is  further  considered  at  page  136  in  the  opinion 
referred  to,  as  follows: 

"  It  seems  to  be  clear  enough  from  the  cases  in  this  State  that 
the  act  of  the  servant  causing  actionable  injury  to  a  third  person 
does  not  subject  the  master  to  civil  responsibility  in  all  casea 
where  it  appears  that  the  servant  was  at  the  time  in  the  use  of 
his  master's  property,  or  because  the  act,  in  some  general  sense, 
was  done  while  he  was  doing  his  master's  business,  irrespective 
of  the  real  nature  and  motive  of  the  transaction.  On  the  other 
hand,  the  master  is  not  exempt  from  responsibility  in  all  cases 
on  showing  that  the  servant,  without  express  authority,  designed 
to  do  the  act  or  the  injury  complained  of.  If  he  is  authorized 
to  use  force  against  another  when  necessary  in  executing  his  mas- 
ter's orders,  the  master  commits  it  to  him  to  decide  what  degree  of 
force  he  shall  use;  and  if,  through  misjudgment  or  violence  of 
temper,  he  goes  beyond  the  necessity  of  the  occasion,  and  gives 
a  right  of  action  to  another,  he  cannot,  as  to  third  persons,  be 
said  to  have  been  acting  without  the  line  of  his  duty,  or  to  have 
departed  from  his  master's  business.  If,  however,  the  servant, 
under  guise  and  cover  of  executing  his  master's  orders,  and  exer- 
cising the  authority  conferred  upon  him,  willfully  and  designedly, 
for  the  purpose  of  accomplishing  his  own  independent,  malicious, 
or  wicked  purposes,  does  an  injury  to  another,  then  the  master  is 
not  liable.  The  relation  of  master  and  servant,  as  to  that  trans- 
action, does  not  exist  between  them.  It  is  a  willful  and  wanton 
wrong  and  trespass,  for  which  the  master  cannot  be  held  respon- 
sible.   And  when  it  is  said  that  the  master  is  not  responsible  for 
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the  willful  ^v^0Ilg  of  the  servant,  the  language  is  to  be  understood 
as  referring  to  an  act  of  positive  and  designed  injury,  not  done 
with  a  view  to  the  master's  service,  or  for  the  purpose  of  executing 
his  orders." 

In  Mott  V.  Consumers*  Ice  Co.,  73  N.  Y.  543,  the  subject  was 
again  considered  in  the  opinion  of  Allen,  J.  At  p.  548,  the 
authority  of  Isaacs  v.  Third  Avenue  B.  R.  Co.,  47  N.  Y.  122,  is 
limited.  At  p.  547  it  is  said  that  the  rule  recognized  in  all  the 
recent  cases,  and  which  does  not  materially  conflict  with  any  of 
the  older  decisions,  although  it  may  qualify  some  of  the  intima- 
tions and  casual  expressions  or  illustrations  of  the  judges,  is  that 
for  the  acts  of  the  servant,  within  the  general  scope  of  his  employ- 
ment, while  engaged  in  his  master's  business,  and  done  with  a 
view  to  the  furtherance  of  that  business  to  the  master's  interest, 
the  master  will  be  responsible  whether  the  act  was  done  negligently, 
wantonly,  or  even  willfully.  In  general  terms,  if  a  servant  mis- 
conducts himself  in  the  course  of  his  employment,  his  acts  are  the 
acts  of  the  master,  who  must  answer  for  them.  Still  further,  that 
if  the  servant  acts  outside  of  his  employment,  and  without  regard 
to  his  service,  acting  maliciously,  or  in  order  to  effect  some  pur- 
pose of  his  own,  wantonly  commits  a  trespass  or  causes  damage  to 
another,  the  master  is  not  responsible,  so  that  the  inquiry  is, 
whether  the  wrongful  act  is  in  the  course  of  the  employment,  or 
outside  of  it,  and  to  accomplish  a  purpose  foreign  to  it. 

In  Lynch  v.  Metropolitan  R.  R.  Co.,  90  N.  Y.  77  (87),  it  is 
said  that  the  principles  upon  which  the  liability  of  a  master  rests 
have  been  so  fully  and  plainly  laid  down,  in  recent  cases,  that  a 
restatement  would  serve  no  useful  purpose,  citing  64  N.  Y.  129^ 
and  73  K.  Y.  543,  supra,  to  the  point. 

The  rule  cited  from  73  N.  Y.  543  is  reiterated  and  restated  in 
Girvin  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166  K  Y.  289  (291). 

The  language  of  Allen,  J.,  in  Mott  v.  Consumers*  Ice  Co.,  73 
N.  Y.  643,  is  also  cited  with  approval  by  Bartlett,  J.,  in  Craven 
V.  Bloomingdale,  171  N.  Y.  439  (449). 

"  That  the  master  is  liable  for  the  negligence  or  misfeasance  of 
the  servant  while  the  latter  is  acting  in  the  master's  business,  and 
within  scope  of  the  servant's  employment,  is  not  disputed.  Nor 
is  it  denied  that  such  liability  exists,  notwithstanding  the  fact  that 
the  servant's  negligent  act  is  contrary  to  the  master's  direction, 
and,  as  between  the  two,  a  violation  of  the  duty  which  the  latter 
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owes  to  the  former.  It  is  not  correct,  therefore,  and  leads  to  an 
erroneous  result,  to  describe  the  master's  freedom  from  liability 
as  arising  where  the  servant  has  departed  from  his  '  line  of  duty 
in'  his  master's  business,  which  is  a  mode  of  stating  the  rule 
adopted  in  the  opinion  of  the  Greneral  Term  upon  the  first  argu- 
ment of  this  case  before  that  tribunal.  Such  a  statement  of  the 
law  might  excuse  every  deviation  from  the  master's  orders,  and 
substitute  a  new  and  very  dangerous  test  of  liability."  Quinn  v. 
Power,  87  N.  Y.  535  (537). 

A  common  carrier  is  civilly  liable  for  all  the  unlawful  acts  of 
its  servants,  done  in  the  prosecution  of  the  business  intrusted  to 
them.  If  its  passengers  are  injured  thereby,  good  faith  and  motives 
on  the  part  of  a  servant  are  not  a  defense,  and  such  a  corporation 
is  liable  for  acts  of  injury  and  insult  by  an  employee,  although 
any  departure  from  the  authority  conferred  or  implied  in  them 
grew  in  the  course  of  the  employment.  Palmieri  v.  Manhattan 
B.  R.  Co.,  133  N.  Y.  261,  distinguishing  Mali  v.  Lord,  39  N.  Y. 
381 ;  citing  Rounds  v.  D.,  L.  &  W.  B.  R.  Co.,  64  N.  Y.  129,  and 
distinguishing  Mulligan  v.  N.  Y.  &  Rockaway  Beach  Ry.  Co.,  129 
jSr.  Y.  506. 

Whatever  may  be  the  motive  which  incites  a  servant  to  commit 
an  unlawful  or  improper  act  toward  a  passenger  during  the  exist- 
ence of  carrier  and  passenger,  the  carrier  is  liable  for  the  act  and 
its  natural  and  legitimate  consequences.  Dwinelle  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  120  N.  Y.  117. 

Kastner  v.  Long  Island  R.  R.  Co.,  76  App.  Div.  323  (324),  78 
N.  Y.  Supp.  469,  cites  Cosgrove  v.  Ogden,  49  K  Y.  255,  to  the 
point  that  it  is  the  settled  doctrine  that  a  master  may  be  held  re- 
sponsible for  the  acts  of  his  servant  within  the  general  scope  of  his 
employment,  while  engaged  in  the  master's  business,  even  though 
the  servant  may  have  disregarded  some  particular  direction  of  the 
master  in  respect  to  the  manner  in  which  he  shall  discharge  his 
oflSce. 

This  rule  is  also  laid  down  in  Higgins  v.  Watervliet  Turnpike 
R.  B.  Co.,  46  K  Y.  23 ;  Hojfman  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co., 
87  N.  Y.  23 ;  SchuUz  v.  Third  Ave.  B.  B.  Co.,  89  N.  Y.  242. 

A  carrier  is  liable  for  delay  in  transportation  of  goods  or  prop- 
erty caused  by  the  willful  act  of  his  servant,  although  directly 
contrary  to  his  orders,  and  even  though  committed  for  the  purpose 
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of  injuring  him.  Weed  r.  The  Panama  B.  R.  Co.,  17  K  Y.  362 ; 
Blackstock  v.  The  N.  Y.  &  Erie  R.  R.  Co.,  20  N.  Y.  48. 

But  where  the  carrier's  servants  left  his  service  and  violently 
prevented  new  servants  from  acting,  it  was  held  that  the  carrier 
was  not  liable.  Geismar  v.  Lake  Southern  &  Michigan  Southern 
By.  Co.,  102  N.  Y.  663. 

It  is  a  well-settled  principle  that,  if  a  servant  commit  a  tort 
while  acting  within  the  course  of  his  employment,  he  and  his 
master  are  each  liable  for  the  resulting  damage.  Wright  v.  Wil' 
cox,  19  Wend.  343. 

SUBDIVISION  6. 

Liability  of  Master  to  Servant. 

The  question  of  liability  of  the  master  to  the  servant  is  substan- 
tially a  part  of  the  law  of  negligence  since  it  is  almost  exclusively 
in  actions  brought  by  the  servant  for  negligence  of  the  master  that 
the  duty  of  the  master  to  the  servant  becomes  material ;  hence  the 
subject  will  be  very  briefly  considered,  and  only  a  few  of  the  more 
important  rules  cited  from  some  of  the  leading  authorities. 

The  relation  of  master  and  servant  and  their  reciprocal  duties 
and  obligations  have  been  changed  in  very  many  material  respects 
by  Laws  of  1902,  chap.  600,  entitled  "An  act  to  extend  and  regu- 
late the  liability  of  employers  to  make  compensation  for  personal 
injuries  suflFered  by  employees,"  known  as  "  Employer's  Liability 
Act."  This  act  has  not  received  judicial  construction,  and  it  is 
diflScult,  in  fact  impossible,  to  determine  the  full  nature  and  extent 
of  the  limitations  which  it  has  placed  upon  the  liability  of  the 
employed,  or  in  what  respect  it  has  given  rights  of  action  to  em- 
ployees, in  addition  to  those  heretofore  existing.  It  will  be  borne 
in  mind  that  the  decisions  hereinafter  referred  to  were  made  in 
cases  arising  previous  to  the  passage  of  the  act  in  question. 

In  view  of  the  provisions  of  the  Laws  of  1902,  no  attempt  is 
made  to  collate  authorities  or  lay  down  any  rule  as  to  what  con- 
stitutes a  fellow-servant,  as  bearing  upon  the  liability  of  the  em- 
ployer for  the  act  of  a  person  in  charge  or  control,  since  the  pro- 
visions of  sections  1  and  2  of  that  act  materially  change  the  rules 
heretofore  laid  down  by  the  courts. 

A  master  is  bound  to  use  reasonable  and  ordinary  care  to  pre- 
vent injury  to  his  servant  in  the  course  of  his  employment,  and  if 
he  does  not,  and  the  servant  is  injured  in  consequence  thereof,  the 
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master  will  be  answerable  for  the  damages,  unless  the  servant  as- 
sumes the  risk,  or  by  his  o\m  act  contributes  to  the  injury.  20  Am* 
&  Eng.  Encyc.  of  Law,  54. 

In  Leavitt's  Code  of  Negligence,  §  74,  it  is  said  that  the 
master  owes  to  each  of  his  servants  the  following  duties,  in  addi- 
tion to  those  imposed  upon  him  by  specific  statutes: 

(1)  To  promulgate  for  their  guidance  and  protection  adequate 
rules  for  the  proper  transaction  of  his  business. 

(2)  To  see  that  his  rules  do  not  fall  into  general  disuse. 

(3)  To  have  minors  and  inexperienced  servants  instructed  as  to 
any  dangers  in  the  work  they  are  employed  to  do,  as  to  which  they 
are  uninformed. 

(4)  To  employ  servants  who  are  competent  to  do  what  they 
are  employed  to  do. 

(5)  To  discharge  a  servant  who  becomes  incompetent. 

(6)  To  employ  a  sufficient  number  of  servants  to  do  his  work 
properly  and  safely. 

(7)  To  see  that  the  place  where  his  servants  are  to  work  is  rea- 
sonably safe. 

(8)  To  see  that  the  machines,  tools,  or  other  appliances,  which 
he  provides  are  in  good  order  and  reasonably  fit  for  the  work  in 
hand. 

(9)  To  warn  his  servants  of  risks  in  their  work,  which  are  not 
obvious. 

(10)  In  factories  to  provide  fire-escapes. 

The  master  owes  certain  duties  to  the  servant  concerning  his 
safety,  and  he  cannot  rid  himself  of  responsibility  for  their  non- 
performance by  delegating  them  to  another  servant  who  neglects 
to  follow  his  instructions  or  omits  to  perform  the  duty  intrusted 
to  them.  McKinney  on  Fellow-Servants,  §  24 ;  Shearman  &  Red- 
field,  §  204. 

Euger,  Ch.  J.,  in  Pantzar  v.  Tilly  Foster  Iron  Co.,  99  N.  Y. 
368  (375),  cites  and  adopts  the  rule  from  Leonard  v.  CollinSy  70 
N.  Y.  90.  That  the  rule  is  to  inquire  whether  the  master  did  every- 
thing which,  in  the  exercise  of  reasonable  and  ordinary  care  and 
prudence,  he  ought  to  have  done.  Did  he  omit  any  precaution 
which  a  prudent  or  careful  man  would  take,  or  ought  to  have  taken  ? 

The  master  does  not  guarantee  the  safety  of  his  servants.  He 
is  not  bound  to  furnish  them  an  absolutely  safe  place  to  work  in, 
but  is  bound  simply  to  use  reasonable  care  and  prudence  in  provid- 
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ing  such  a  place.  He  is  not  bound  to  furnish  the  best-known  appli- 
ancesy  but  only  such  as  are  reasonably  fit  and  safe.  He  satisfies 
the  requirements  of  the  law  if,  in  the  selection  of  machinery  and 
appliances,  he  uses  that  degree  of  care  which  a  man  of  ordinary 
prudence  would  use,  having  regard  to  his  own  safety,  if  he  were 
supplying  them  for  his  own  personal  use.  It  is  culpable  negli- 
gence which  makes  the  master  liable,  not  a  mere  error  of  judg- 
ment.   Barley  v.  Buffalo  Car  Mfg.  Co.,  142  X.  Y.  31  (34). 

Simone  v.  Kirk,  173  N.  Y.  7  (13),  cites  a  large  number  of 
the  later  authorities  in  that  court  to  the  proposition  that  "  It  is 
the  duty  of  the  master  employing  servants  to  use  reasonable  care  to 
provide  them  with  proper  appliances  and  a  safe  place  to  work, 
and  this  duty  is  so  firmly  fastened  upon  him  by  law  that  he  can- 
not delegate  it  without  liability  for  the  negligence  of  the  one  to 
whom  he  intrusts  it.  The  duty  of  using  reasonable  care  in  inspectr 
ing  the  place  where  servants  are  set  at  work  is  also  the  master^s 
duty  which  he  must  properly  discharge  at  his  peril,  either  person- 
ally or  through  another.  Certain  work  is  inherently  dangerous, 
and  yet  the  master  has  the  right  to  hire  servants  to  do  it.  In  such 
cases,  however,  unless  the  danger  is  obvious  to  an  ordinary  ob- 
sen-er,  it  is  his  duty  to  give  themMue  warning,  so  that  they  may 
refuse  to  work  if  they  do  not  wish  to  run  the  risk,  and  proper  in- 
structions so  that  if  they  enter  upon  the  work  they  may  be  able  to 
take  care  of  themeslves." 

A  duty  which  a  master  is  bound  to  perform  for  the  safety  and 
protection  of  his  servant  cannot  be  delegated  so  as  to  exonerate 
him  from  liability,  and  this  whether  the  misfeasance  or  non- 
feasance is  that  of  a  superior  or  inferior  officer,  agent,  or  servant. 
The  act  or  omission  is  that  of  the  master  irrespective  of  the  ques- 
tion whether  it  was  or  was  not  practicable  for  the  master  to  act 
personally,  or  whether  he  did  or  did  not  do  all  he  personally  could 
to  secure  the  safety  of  the  servant.    Fuller  v.  Jewett,  80  N.  Y.  46, 

In  Eaton  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  163  K  Y.  391  (395), 
it  is  said,  citing  Fuller  v.  Jewett,  80  N.  Y.  46,  and  quoting  from 
Bailey  v.  R.,  W.  &  0.  R.  R.  Co.,  139  X.  Y.  302,  that  "A  master  is 
never  exonerated  by  the  negligent  omission  of  subordinates  to  per- 
form duties  which  are  imposed  upon  him,  as  master,  resulting  in 
injury  to  other  employees." 

The  master  is  responsible  to  other  servants  for  the  negligence  of 
any  person  to  whom  he  has  delegated  a  duty  which  he  himself  is 
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bound  to  perform,  so  long  as  such  person  is  acting  in  that  capacity, 
to  the  same  extent  as  if  the  negligence  were  his  own.  Corcoran  v. 
Holbrook,  59  N.  Y.  517 ;  Pantzar  v.  Tilly  Foster  Iron  Co.,  99 
N.  Y.  368. 

While  an  employer  is  responsible  to  third  persons  for  the  wrong- 
ful acts  of  his  servants,  he  is  not  responsible  for  injuries  sustained 
by  one  servant  through  the  negligence  of  another.  Where  a  master 
uses  due  diligence  in  the  selection  of  competent  and  trusty  servants, 
and  furnishes  them  with  suitable  means  to  perform  the  service  in 
which  he  employs  them,  he  is  not  answerable,  in  the  absence  of 
statutory  liability,  to  one  of  them  for  an  injury  received  by  him 
in  consequence  of  the  carelessness  of  another,  while  both  are  en- 
gaged in  the  same  business.  12  Am.  &  Eng.  Encyc.  of  Law  (2d 
ed.),  897. 

One  servant  cannot  maintain  an  action  against  his  employer  for 
injuries  sustained  in  consequence  of  the  negligence  of  another  em- 
ployee engaged  in  the  same  general  business.  Sherman  v. 
Rochester  &  Syracuse  B.  R.  Co.,  117  K  Y.  153  (155),  citing 
numerous  authorities. 

Where  there  is  not  a  common  master,  they  are  not  coservants. 
Each  is  entitled  to  protection  Against  the  negligence  of  the  other. 
Sullivan  v.  Tioga  R.  R.  Co.,  112  N.  Y.  643  (648)  ;  Sanford  v. 
8.  0.  Co.,  118  N.  Y.  571;  Smith  v.  N.  Y.  &  H.  R.  R.  Co.,  19 
K  Y.  127. 

It  is  quite  clear  and  well  established  that  the  principal  is  respon- 
sible for  injuries  resulting  to  his  employees  from  his  personal  neg- 
ligence or  misfeasance.    Ryan  v.  Fowler,  24  N.  Y.  410  (413). 

A  master,  who  himself  takes  part  in  the  servant's  work,  and 
while  so  doing  injures  the  servant  through  negligence,  is  liable 
for  such  injuries.  And  if  the  master  is  a  member  of  a  copartner- 
ship by  whom  the  servant  is  employed,  the  copartners  are  jointly 
liable  for  such  negligence.    McKinney  on  Fellow-Servants,  §  151. 

Beasonable  care  on  the  part  of  a  servant  in  the  performance  of 
his  work  presupposes  the  performance  by  the  master  of  his  duty 
to  do  all  that  reasonably  lies  within  his  power  to  protect  the  servant 
while  so  engaged.  Pantzar  v.  Tilly  Foster  Iron  Co.,  99  N.  Y. 
868 ;  McGovem  v.  Central  Vermont  R.  R.  Co.,  123  id.  280. 

If  the  personal  fault  of  the  master  proximately  contributes  to 
the  servant's  injury,  it  is  no  defense  that  the  negligence  of  a  fel- 
low-servant also  contributed  to  the  injury.     It  is  settled,  upon 
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principle  and  authority,  that  negligence  of  the  servant  does  not 
excuse  the  master  from  liability  to  the  coservant  for  injury,  which 
would  not  have  happened  had  the  master  performed  his  duty. 
Cone  V.  D.,  L.  &  W.  R.  B.  Co.,  81  N.  Y.  206 ;  Stringham  v, 
Stewart,  100  X.  Y.  516 ;  Coppins  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co., 
122  N.  Y.  657. 

If  the  master  neglects  his  duty  and  injury  to  a  servant  results, 
the  company  is  liable,  although  negligence  of  a  coemployee  con- 
tributed to  the  result.    Booth  v.  B.  &  A.  B.  B.  Co.,  73  K  Y.  38. 

Where  a  servant  is  injured  by  the  negligence  of  the  master  and 
the  concurrent  negligence  of  a  fellow-servant,  the  master  is  liable 
where  the  negligence  is  the  proximate  cause  of  the  injury.  FliJce 
V.  B.  &  A.  B.  B.  Co.,  53  N.  Y.  549 ;  Booth  v.  B.  &  A.  B.  B.  Co., 
73  N.  Y.  38 ;  Ully  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  107  N.  Y.  506. 

Where  an  injury  is  occasioned  to  a  servant,  partly  through  de- 
fective machinery  and  partly  through  the  negligence  of  a  fellow- 
servant,  the  master  is  not  exonerated.  Ellis  v.  N.  Y.,  L.  E.  &  W. 
B.  B.  Co.,  95  N.  Y.  546;  Ully  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co., 
107  X.  Y.  566. 

Where  a  servant  has  full  knowledge  of  the  situation  and  of  the 
arrangements  for  the  protection  of  persons  made  by  the  master, 
by  continuing  in  the  employment  he  assumes  the  risks  and  haz- 
ards incident  to  the  situation.  Where  the  dangers  to  the  servant 
are  known  and  obvious,  he  takes  the  risk  of  such  dangers  connected 
with  his  employment.  Anthony  v.  Leeret,  105  N.  Y.  591 ;  Huda 
V.  Glticose  Mfg.  Co.,  154  N.  Y.  474. 

That  the  servant  cannot  recover  where  injury  is  brought  about 
by  contributory  negligence  on  his  part  is  held  in  Hartwig  v.  Bay 
State  Shoe  &  Leather  Co.,  118  K  Y.  664. 

The  rule  as  to  assumption  of  risk  and  contributory  negligence 
in  connection  with  the  burden  of  proof,  as  between  master  and 
servant,  is  fully  considered  in  Dowd  v.  N.  Y.,  0.  &  W.  B.  B.  Co., 
170  N.  Y.  459,  opinion  Vann,  J. 

A  common  laborer  in  a  dangerous  occupation  who  has  been  away 
from  his  employment,  and  upon  his  return  works  for  a  week  with 
appliances  which  to  his  knowledge  have  been  changed  in  his  ab- 
sence, but  who  did  not  know  of  the  danger  the  change  involved, 
cannot  be  said  as  a  matter  of  law  to  have  assumed  the  risk  of  the 
use  of  the  appliances  by  continuing  in  the  employment  unless 
their  defects  were  obvious.    WelU  v.  Celluloid  Co.,  175  N.  Y.  401. 
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SUBDIVISION  1. 
Powers  and  Liabilities  of  Agents. 

An  agent  in  possession,  or  entitled  to  possession  of  his  princi- 
pal's property  has  an  action  against  a  third  person  who  injures  or 
converts  it  Tuthill  v.  Wheeler,  6  Barb.  362 ;  Faulkner  v.  Broum, 
13  Wend.  63. 

Where  an  agent  has  an  action  for  injury  to  his  principal's 
property  he  may  recover  the  full  damage.  Mechanics  &  Traders* 
Bank  v.  Farmers  &  Mechanics'  Nat.  Bank,  60  N.  Y.  40. 

An  agent  is  always  liable  to  third  persons  for  his  misfeasance. 
Crane  v.  Onderdonk,  67  Barb.  47. 

An  agent  committing  conversion  is  liable  where  his  principal 
is  liable,  even  though  the  agent  acted  innocently  and  in  good  faith, 
relying  on  his  principal's  right.  Spraights  v.  Hawley,  39  N.  Y. 
441. 

An  agent  is  not  liable  for  false  representations  as  to  facts  not 
peculiarly  within  his  knowledge  where  he  gives  the  sources  of  in- 
formation and  assumes  no  responsibility  personally.  Grifjlng  v. 
Diller,  60  St.  Eep.  435,  21  N.  Y.  Supp.  407. 

Where  the  agent  fails  to  perform  a  duty  which  the  principal 
owed  to  a  third  person,  the  remedy  of  such  person  is  against  the 
principal,  not  the  agent.  Denny  v.  Manhattan  Co,,  5  Den.  639 ; 
Phinney  v.  Phinney,  17  How.  Pr.  197. 

An  agent  is  not  liable  to  third  persons  for  an  omission  or  neglect 
of  duty  in  the  matter  of  his  agency,  but  the  principal  is  alone 
responsible.  Colvin  v.  Holbrook,  2  N.  Y.  126 ;  Hall  v.  Lauder- 
dale, 46  K  Y.  70. 
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SX7BDIVISI0N  2. 
Liability  of  Principal  for  Tortious  Acts  of  Agent. 

The  relation  of  principal  and  agent  is  nearly,  jet  not  absolutely 
identical  with  that  of  master  and  servant.     Bishop,  §  696. 

As  a  servant  is  liable  for  his  own  torts,  so  also  is  one  who  is 
termed  agent.  Thus  if  he  assists  a  principal  in  a  breach  of  trust 
he  is  personally  responsible.    Bishop,  §  695. 

As  to  the  difficulty  of  distinguishing  between  the  rules  govern- 
ing principal  and  agent  from  those  governing  master  and  serv- 
ant, Bigelow  on  Torts  (7th  ed.),  p.  39,  says: 

"  Closely  allied  to  master  and  servant,  for  the  purposes  under 
consideration,  is  the  relation  of  principal  and  agent.  It  is  some- 
times put  as  a  distinction  between  the  two  relations,  that  a  servant 
«an  exercise  no  independent  discretion,  but  is  subject  at  all  times 
to  the  control  and  direction  of  the  master,  while  an  agent  acts 
largely  upon  his  own  discretion ;  but  the  distinction  will  not  bear 
examination.  *  *  *  The  real  difference  is  in  the  kind  of  dis- 
cretion to  be  exercised ;  an  agent,  while,  like  a  servant,  subordinate 
to  and  independent  of  his  employer,  is  employed  to  make  con- 
tracts for  his  principal.  That  makes  a  fundamental  difference; 
but  it  does  not  bring  about  any  special  result  in  regard  to  the  prin- 
cipal's liability  for  his  agent's  torts.  The  liability  of  a  principal 
is  the  same  as  that  of  a  master,  whatever  the  tort." 

As  to  the  liability  of  the  principal  for  misrepresentations  made 
by  the  agent,  Fraser  on  Law  of  Torts  (5th  ed.),  153,  says:  "  The 
agent  himself  is  personally  liable  according  to  the  general  rules 
governing  law  as  to  fraud.  The  liability  of  the  principal  depends 
on  several  considerations."  The  liability  of  the  principal  is  then 
tabulated  in  the  form  of  rules  governing  all  circumstances. 

"In  order  that  responsibility  may  attach  to  the  principal  in 
respect  to  a  tort  committed  by  his  agent,  it  is  necessary: 

(1)  That  such  principal  authorized  the  commission  of  the  tort 
in  the  first  instance;  or 

(2)  That  he  has  made  it  his  own  by  adoption  or  ratification;  or 

(3)  That  the  tort  was  committed  by  the  agent  in  the  course  and 
as  part  of  his  employment. 

As  a  general  rule  a  principal  is  not  liable  for  the  torts  of  his 
4igent  except  upon  some  one  of  the  grounds  mentioned  above." 
It  follows,  from  the  principles  of  agency,  coupled  with  the  doc- 
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trine  that  each  partner  is  the  agent  of  the  firm  for  the  purpose  of 
carrying  on  its  business  in  the  usual  way,  that  an  ordinary  part- 
nership is  liable  in  damages  for  the  negligence  of  any  one  of  its 
members  in  conducting  the  business  of  the  partnership.  As  a  rule, 
however,  the  willful  tort  of  one  partner  is  not  imputable  to  the 
firm.  For  example,  if  one  partner  maliciously  prosecutes  a  person 
for  stealing  partnership  property,  the  firm  is  not  answerable,  un- 
less all  the  members  are,  in  fact,  privy  to  the  malicious  prosecution. 
Newell  on  Malicious  Prosecution,  §  103. 

A  principal  whose  negligence  has  enabled  his  agent  to  cheat  a 
third  person  acting  with  ordinary  caution  is  universally  estopped 
from  denying  the  authority  of  the  agent.  2  Addison  on  Torts, 
1178. 

But  a  party  who  claims  the  benefit  of  this  estoppel  must  show 
that  he  has  acted  in  the  transaction  in  which  he  was  deceived  with 
ordinary  caution.    2  Addison  on  Torts,  1179. 

If  a  fraudulent  act  has  been  committed  by  the  agent  without 
knowledge  of  the  principal,  and  the  latter  afterward  adopts  the 
act  and  takes  the  benefit  of  the  fraud,  he  will  be  responsible  in 
damages  to  the  person  who  has  been  deceived  or  injured  by  the 
fraudulent  act  2  Addison  on  Torts,  1036,  citing  Wright  v. 
Croolces,  56  K  Y.  39. 

But  if  he  repudiates  the  transaction  as  soon  as  he  becomes  ac- 
quainted with  the  fraud,  he  will  not  be  responsible  for  the  fraud 
if  it  was  committed  by  the  agent  without  his  sanction  or  authority, 
and  the  representations  are  not  within  the  ordinary  scope  of  the 
authority  of  an  agent  acting  in  such  a  matter.  2  Addison  on  Torts, 
1036. 

The  principal  is  liable  for  damage  occasioned  by  the  wrongful 
act  of  his  agent  notwithstanding  it  was  willful,  if  within  the  scope 
of  his  authority.    Weed  v.  Panama  R.  R.  Co.,  17  K  Y.  362. 

Though  a  sales  agent,  as  such,  has  no  authority  to  make  a  war- 
ranty, yet  if  he  sells  animals  knowing  that  they  are  diseased  and 
does  not  communicate  the  fact,  the  principal  is  liable,  not  for  the 
breach  of  warranty,  but  for  the  suppression  of  truth.  Jeffrey  v. 
Bigelov),  13  Wend.  518. 

In  general  a  principal  is  liable  for  conversion  by  his  agent. 
Shotwell  V.  Few,  7  Johns.  302 ;  Cobb  v.  Dows,  10  N.  Y.  335. 

If  an  agent's  authority  is  capable  of  being  executed  in  a  lawful 
manner  it  is  not  usually  extended  by  construction  to  include  pro- 
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^hibited  acts  so  as  to  render  the  principal  liable  on  a  penalty. 
Clark  V.  Metropolitan  Co.,  10  N.  Y.  Super.  241 ;  Commissioners 
of  Pilots  V.  Pidgeon,  23  Hun,  346.  Compare,  however,  Davis  v. 
Bemis,  40  K  Y.  453. 

An  agent  has  no  implied  authority  to  commit  a  trespass.  Yan^ 
derhilt  v.  Richmond  Turnpike  Co.,  2  N.  Y.  479. 

Where  an  agent  employed  for  a  special  purpose  makes  false 
representations,  which  are  acted  upon,  the  principal  is  liable  the 
same  as  if  the  representations  were  made  by  himself.  8andfor4  v. 
Handy,  23  Wend.  260. 

"  When  a  party  clothes  another  with  authority  to  speak  in  his 
behalf,  and  indorses  him  to  third  persons  as  worthy  of  trust  and 
confidence,  those  who  are  misled  by  the  falsehood  and  fraud  of  the 
agent  are  entitled  to  impute  it  to  the  principal.  The  latter  will 
not  be  permitted  to  retain  the  fruits  of  a  transaction  infected  with 
fraud,  whether  the  deceit,  which  he  seeks  to  turn  to  his  profit,  was 
practiced  by  him  or  by  his  accredited  agent  In  such  a  case  he 
cannot  separate  the  legal  from  the  illegal  elements  of  the  contract, 
and  appropriate  the  advantages  it  secures,  while  he  rejects  the 
corrupt  instrumentalities  by  which  they  were  obtained."  Smith  v. 
Tracy,  36  K  Y.  79,  83. 

In  Nowack  v.  Metropolitan  St.  By.  Co.,  166  K  Y.  433  (440), 
it  is  said  that  the  general  rule  is  that  the  principal  is  liable 
to  a  third  person  in  a  civil  action  for  the  fraud  or  other  mal- 
feasance of  his  agent,  perpetrated  by  the  latter  in  the  course  of  his 
employment,  although  the  act  was  ultra  vires,  and  the  principal 
did  not  authorize,  justify  or  know  of  it,  citing  Palmeri  v,  Man- 
hattan By  Co.,  133  N.  Y.  261 ;  Fifth  Avenue  Bank  v.  Forty-sec- 
ond St.  &  O.  S.  F.  B.  B.  Co.,  137  N.  Y.  231 ;  Jarvis  v.  Manhattan 
Beach  Co.,  148  N".  Y.  652 ;  Stewart  v.  B.  &  C.  B.  B.  Co.,  90  K  Y. 
588. 

An  innocent  principal  cannot  take  an  advantage  resulting  from 
the  fraud  of  an  agent  without  rendering  himself  civilly  liable  to 
the  injured  party.  National  Life  Ins.  Co.  v.  Minch,  53  N.  Y. 
144  (149). 

A  sheriff  is  liable  for  a  trespass  or  misfeasance  of  his  deputy 
while  acting  under  color  of  his  oflSce.  Waterbury  v.  Westervelt, 
9  K  Y.  598. 
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SUBDIVISION  3. 
Sights  of  Principal  as  against  Agent. 

An  agent  owes  to  his  principal  a  like  duty  to  that  which  a  trus- 
tee owes  to  a  cestui  que  trust.  There  is  this  important  diflFerenco 
in  the  cases.  As  the  supervision  of  trusts  belongs  to  equity,  wrongs 
by  trustees  must  generally  be  redressed  in  that  court,  while  wrongs 
by  agents  will  be  redressed  at  law,  imless  the  case  is  such  that  some 
peculiar  relief  which  equity  only  can  give  is  required.  Cooley,  615. 

The  test  of  the  liability  of  the  agent  to  his  principal  for  dam- 
ages done  by  reason  of  the  alleged  negligence  is,  speaking  gener- 
ally, the  conduct  of  a  diligent  or  careful  or  skillful  agent  in  a 
like  situation.  If  the  agent's  actions  conform  to  this  standard, 
he  will  be  exempt  from  liability;  otherwise  not.  Bigelow  (7th 
ed.),  345. 

A  principal  and  agent  also  assume  toward  each  other  certain 
duties  of  due  care.  The  agent  must  not  be  negligent  in  the  per- 
formance of  his  trust,  and  the  principal  must  not  negligently  lead 
the  agent  into  danger.    Cooley  (2d  ed.),  615. 

It  will  be  noted  that  some  transactions,  ordinarily  legal  be- 
tween the  parties,  may  assume  a  tortious  aspect  if  they  take  place 
between  those  in  a  fiduciary  capacity  or  trust  relation.  Thus, 
"  An  agent  empowered  to  sell  property  for  his  principal ;  he  can- 
not become  purchaser  directly  nor  by  indirection  through  an- 
other." Cooley  on  Torts,  614,  citing  Dobson  v.  Rasey,  8  N.  Y. 
216 ;  People  v.  Merchants'  Bank,  35  Hun,  97. 

But  an  agent  without  reward  is  not  answerable  for  nonfeasance ; 
he  becomes  responsible  if  he  attempts  to  act  and  is  guilty  of  n^li- 
gence.  Thome  v.  Deas,  4  Johns.  84 ;  Smedes  v.  Utica  Bank,  20 
Johns.  372. 

An  agent  is  not  liable  for  deviation  from  instructions  in  cases  of 
emergency.  Milbanh  v.  Dennistoun,  21  N.  Y.  391 ;  Jervis  v. 
Hoyi,  2  Hun,  637. 

A  total  departure  from  instructions  may  amount  to  conversion. 
McMorris  v.  Simpson,  21  Wend.  610;  Scott  v.  Rogers,  31  N.  Y. 
676. 

An  agent  for  remuneration  must  use  reasonable  skill  and  or- 
dinary diligence  in  the  line  of  business.  He  is  liable  to  his  prin- 
cipal for  damages  sustained  by  want  of  ordinary  skill  and  dili- 
gence.   Heinemann  v.  Heard,  50  N.  Y.  27 ;  Oleason  v.  Clark,  9 
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Cow.  57 ;  First  Nat.  Bank  of  Meadeville  v.  Fourth  Nat.  Bank,  77 
X.  Y.  320. 

An  agent  is  liable  to  his  principal  for  the  loss  resulting  from  dis- 
obedience to  his  instructions.  Bundle  v.  Moore,  3  Johns.  Cas. 
96 ;  Heinemann  v.  Heard,  50  N.  Y.  27 ;  Laverty  v.  Snethen,  68 
X.  Y.  522 ;  Johnson  v.  N.  Y.  Cent.  B.  B.  Co.,  33  X.  Y.  610 ;  Per- 
kins V.  Washington  Ins.  Co.,  4  Cow,  645. 

SUBDIVISION  4. 
Kight  of  Principal  to  Follow  Funds  Diverted  by  Agent. 

The  general  and  well-recognized  rule  is  and  has  been,  that  a 
principal  is  entitled  in  all  cases  when-  he  can  trace  his  property 
whether  it  be  in  the  hands  of  his  agent  or  of  his  representatives, 
or  of  third  persons,  to  reclaim  it ;  and  it  is  immaterial  that  it  may 
have  been  converted  into  money,  so  only  that  it  is  in  condition  to 
be  distinguished  from  the  other  property  or  assets  of  the  agent. 
Importers,  etc..  Bank  v.  Peters,  123  X.  Y.  272,  277,  278. 

The  cases  upon  this  head  are  very  numerous,  where  there  has 
been  a  misapplication  of  trust  funds  by  trustees  or  persons  stand- 
ing in  a  fiduciary  relation,  and  the  money  or  property  has  been 
laid  out  in  land  or  converted  into  other  species  of  property.  The 
court  in  such  cases  lays  hold  of  the  substituted  property  and  fol- 
lows the  original  fund,  through  all  the  changes  it  has  undergone, 
until  the  power  of  identification  is  lost  or  the  rights  of  bona  fide 
purchasers  stop  the  pursuit,  and  holds  it  in  its  grasp,  to  indemnify 
the  innocent  victim  of  the  fraud."  American  Sugar  Befining  Co. 
V.  Fancher,  145  X.  Y.  552  (557). 

While  to  entitle  a  principal  to  recover  money  wrongfully  paid 
by  his  agent  upon  a  debt  of  the  latter,  he  must  show  that  the 
creditor  knew  that  the  agent  was  acting  in  violation  of  his  au- 
thority, knowledge  that  the  money  was  held  by  him  as  agent  is 
suflScient  to  establish  this  prima  facie,  as  the  legal  presumption  is 
that  an  agent  has  no  authority  to  dispose  of  the  property  of  his 
principal  in  payment  of  his  own  debt. 

One,  therefore,  who  receives  such  payment,  with  knowledge  that 
the  money  was  held  by  his  debtor  as  agent,  does  so  at  his  peril, 
and  to  defeat  a  recovery  must  show  authority  in  the  agent  to  so  dis- 
pose of  the  money.    Gerard  v.  McCormick,  130  X.  Y.  261. 

The  payee  of  corporate  checks  who  receives  them  from  the  treas- 


Digitized  by  VjOOQIC 


102  BULES    QOVEBNINQ    EIGHTS    OF    PASTIES    IN   TORTS. 

Art.  0.    Landlord  and  Tenant. 

urer  of  the  corporation  in  payment  of  a  debt  not  owed  by  the  cor- 
poration^  but  in  payment  of  one  which  he  has  treated  as  the  treas- 
urer's individual  debt,  where  the  latter  has  no  actual  or  appar- 
ent authority  to  issue  such  checks  either  in  payment  of  his  own 
debt  or  that  of  a  third  person,  is  chargeable  with  notice  of  his 
incapacity  to  issue  them  and  is  bound  to  inquire  as  to  the  real 
situation,  and  where  he  accepts  the  checks  without  question  and 
draws  the  money  thereon,  he  is  liable  in  an  action  by  the  corpora- 
tion to  recover  the  amount  paid  as  money  received  by  him  to  its 
use.    Rochester  &  C.  T.  R.  R.  Co.  v.  Paviour,  164  N.  Y.  281. 

It  is  well  settled  that  where  one  occupies  the  relation  of  agent  to 
another,  and  in  that  relation  makes  an  investment  for  such  other, 
with  the  money  of  his  principal,  the  principal  is  entitled,  not  only 
to  the  property  bought,  but  to  the  proceeds  of  that  property  so 
long  as  it  can  be  traced  and  identified.  Harding  v.  Field,  1  App. 
Div.  391  (393),  37  K  Y.  Supp.  399. 

ABTICIE  IX. 
LANDLORD  AND  TENANT. 

PAGE. 

Subdivision  1.  Liability  of  landlord  to  tenant 102 

2.  Rights  of  third  persons  against  landlord.  . .  104 

3.  Rights  of  third  persons  against  tenant 105 

4.  When  both  landlord  and  tenant  are  liable  to 

third  persons 107 

SUBDIVISION  1. 
Liability  of  Landlord  to  Tenant. 

As  between  landlord  and  tenant,  there  is  no  implied  obligation 
on  the  part  of  the  former  that  the  property  is  in  a  safe  condition. 
With  regard  to  third  parties,  the  tenant  is  the  person  responsible 
for  any  injury  resulting  from  the  premises  being  out  of  repair, 
and  the  landlord  will  also  be  responsible  if  he  has  done  any  act  au- 
thorizing the  continuance  of  the  dangerous  state  of  the  house. 
Moak's  Underbill  on  Torts  (Rule  22),  citing  Keates  v.  Cadogan, 
10  C.  B.  691 ;  20  L.  J.  C.  P. ;  Pretty  v.  Bichmore,  L.  R.,  8  C.  P. 
404,  6  Eng.  Rep.  182. 

If  premises  are  in  good  repair  when  demised,  but  afterward  be- 
come dangerous,  the  landlord  is  not  responsible  therefor  to  the 
occupant,  unless  he  has  expressly  agreed  to  repair,  or  has  renewed 
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the  lease  after  the  need  of  repair  has  shown  itself.  This  rule  holds 
as  to  the  lessee  out  of  possession  who  sublets  to  another  who  is  in 
possession.    Clancy  v.  Byrne,  56  N.  Y.  129. 

A  lessor  of  buildings,  in  the  absence  of  fraud,  or  any  agreement 
to  that  effect,  is  not  liable  to  a  lessee,  or  others  lawfully  upon  the 
premises,  for  their  condition,  or  that  they  are  tenantable  and  may 
be  safely  and  conveniently  used  for  the  purposes  for  which  they 
are  apparently  intended.    Jaffe  v.  Harteau,  56  N.  Y.  398. 

There  is  no  implied  warranty  upon  the  demise  of  real  estate 
that  it  is  fit  for  occupation  or  suitable  for  the  purpose  for  which  it 
is  leased.  But  where  the  owner  leases  premises  knowing  they  are 
dangerous  and  unfit  for  the  use  for  which  they  are  hired,  and  fails 
to  disclose  their  condition,  he  is  guilty  of  negligence  and  may  be 
held  responsible  for  injuries  resulting  therefrom. 

If  he  has  created  no  nuisance  and  is  guilty  of  no  wrong  or 
fraud,  or  culpable  negligence,  he  is  not  liable  for  the  injury  suf- 
fered by  a  person  occupying  or  going  upon  the  premises  during 
the  term.    Edwards  v.  N.  Y,  C.  &  H.  R.  B.  B.  Co.,  98  N.  Y.  245. 

While,  as  a  general  rule,  a  landlord,  in  the  absence  of  any  agree- 
ment or  fraud,  is  not  liable  to  the  tenant  for  the  condition  or  ten- 
antable use  of  premises  demised,  that  rule  is  subject  to  exception. 

If  the  premises  are  in  such  a  dangerous  condition  as  to  consti- 
tute a  nuisance  at  the  time  of  the  renting,  the  landlord  remains 
liable  for  the  consequences  of  the  nuisance,  notwithstanding  that 
his  lessee  may  also  be  liable.  If  the  premises  are  rented  for  a 
public  use  for  which  the  landlord  knows  they  are  unfit  and  dan- 
gerous, he  is  guilty  of  negligence  and  may  become  responsible  to 
persons  suffering  injury  while  rightfully  using  them.  Barrett  v. 
Lake  Ontario  Beach  Improvement  Co,,  174  N.  Y.  310,  citing 
Jaffe  V.  Harteau,  56  N.  Y.  398 ;  Swords  v.  Edgar,  59  N.  Y.  28 ; 
Fox  V.  Buffalo  Park,  21  App.  Div.  321,  47  N.  Y.  Supp.  788, 
affirmed  163  N.  Y.  559;  Edwards  v.  N.  Y.  &  H.  B.  B.  Co,,  98 
X.  Y.  245. 

In  Bauth  v.  Davenport,  60  Hun,  70,  14  N.  Y.  Supp.  69,  it  was 
held  that  where  the  property  of  a  tenant  had  been  damaged  by 
rain  from  a  defective  roof,  which  was  under  the  control  of  the  land- 
lord, who  promised  to  repair  it  properly,  in  consideration  of  which 
promise  tenant  consented  to  remain  in  occupation  of  the  premises, 
the  tenant  could  recover,  because  of  such  promise,  the  damages 
resulting  to  him  from  a  subsequent  rain. 
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This  case  was  distinguished  in  Bronner  v.  Walter,  15  App. 
Div.  295  (297),  44  N.  Y.  Supp.  583,  where  it  was  held  that  a 
landlord  is  not  bound  to  repair  the  roof  of  a  demised  dwelling,  un- 
less he  covenants  to  do  so,  and  his  mere  promise  subsequent  to  the 
lease  to  make  repairs  is  without  consideration. 

A  landlord  cannot  be  compelled  to  rebuild  or  repair  a  building 
for  the  benefit  of  his  tenant,  unless  he  has  expressly  covenanted  to 
do  so.  In  an  action  to  recover  for  damage  to  plaintiff's  goods  by 
reason-of  the  failure  of  the  landlord  to  proceed  with  due  diligence 
to  repair,  it  was  held  that  he  was  not  bound  to  protect  the  tenant's 
property  from  the  weather.    Doupe  v.  Oerrin,  45  N.  Y.  119. 

SX7BDIVISI0N  2. 
Kights  of  Third  Persons  against  Landlord. 

If  premises  are  in  good  repair  when  demised,  but  become  dan- 
gerous during  the  term,  the  landlord  is  not  responsible  therefor 
to  the  public  unless  he  has  expressly  agreed  to  repair,  or  renewed 
the  lease  after  the  need  of  repair  has  shown  itself.  This  rule  ap- 
plies to  the  lessee  out  of  possession,  who  has  sublet  to  another,  who 
is  in  possession,  and  this  is  so,  although  by  his  covenant  with  hia 
landlord  such  lessee  is  bound  to  make  all  ordinary  repairs;  the 
covenant  does  not  give  a  right  of  action  to,  or  impose  a  liability  in 
favor  of  a  stranger.    Clancy  v.  Byrne,  56  N.  Y.  129. 

But  where  the  premises  are  out  of  repair  at  the  time  they  are 
leased,  in  particulars  which  the  landlord  is  bound  as  against  third 
persons  not  to  allow,  the  landlord  is  liable  for  any  injuries  sus- 
tained by  third  persons  from  want  of  such  repair.  Swords  v. 
Edgar,  59  N.  Y.  28 ;  Waggoner  v.  Jermaine,  3  Den.  306 ;  Irvine 
V.  Wood,  51  N.  Y.  224. 

Where  the  owner  of  premises  knows,  or  by  an  exercise  of  reason- 
able care  can  ascertain,  that  they  have  upon  them  a  nuisance  dan- 
gerous to  the  public  and  adjoining  owner,  it  is  his  duty  to  abate 
it  before  leasing  the  property;  if  he  leases  without  doing  this, 
he  is  liable  to  respond  in  damages  to  any  one  injured  in  conse- 
quence of  the  nuisance ;  and  this  is  so,  although  he  did  not  create 
the  nuisance.    Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514. 

In  Reynolds  v.  Van  Beuren,  155  N.  Y.  120 ;  Sterger  v.  Van 
Bidden,  132  N.  Y.  499,  the  question  as  to  whether  a  landlord's 
covenant  to  make  repairs  to  premises  shall  inure  to  the  benefit  of 
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a  Stranger^  is  considered  and  authorities  cited,  and  it  is  held  that 
such  covenant  does  not  inure  to  the  benefit  of  the  stranger  sustain- 
ing an  injury  because  of  its  breach. 

Toward  the  general  public  represented  by  the  municipality,  an 
implied  duty  rests  upon  the  owner  to  use  reasonable  care  in  in- 
specting and  repairing  a  grate,  constructed  by  him  with  the  con- 
sent of  the  municipal  authorities,  in  a  sidewalk  in  front  of  his 
premises,  when  a  part  only  of  the  structure  on  the  abutting  land 
is  leased  to  and  occupied  by  a  tenant,  but  that  part  includes  by  im- 
plication the  exclusive  right  to  use  the  grate  as  a  beneficial  appur- 
tenance.    Trustees  of  Canandaigtia  v.  Foster,  156  N.  Y.  354. 

In  Jennings  v.  Van  Schaick,  108  N.  Y.  530,  it  was  held  that 
although  the  rule  is  that  when  a  landlord  lets  premises  to  a  tenant, 
the  landlord  reserving  no  control,  and  the  tenant  carelessly  leaves 
open  the  coal-hole,  whereby  some  one  is  injured,  the  tenant,  and 
not  the  landlord,  is  liable;  that  when  the  building  is  rented  in 
flats  and  apartments,  and  the  owner  remains  in  control  to  some 
extent,  and  controls  the  coal-hole,  and  the  opening  in  the  sidewalk 
thereto,  and  through  negligence,  in  leaving  the  opening  open  and 
tmguarded,  an  injury  occurs,  the  owner  is  liable.  Cited  with  ap- 
proval in  Babbage  v.  Powers,  130  JT.  Y.  281  (288). 

In  both  cases  the  effect  of  permits  by  a  municipality  to  construct 
a  vault  under  the  sidewalk,  upon  the  question  of  nuisance,  is  con- 
sidered and  determined.  See  also,  as  to  the  latter  principle,  Jor- 
genson  v.  Squires^  144  N".  Y.  280. 

SUBDIVISION  3. 
Rights  of  Third  Persons  against  Tenant. 

Grenerally  and  prima  facie,  where  lands  are  in  the  occupation  of 
a  tenant,  he  alone  is  responsible  for  any  nuisance  thereon  arising 
from  their  being  out  of  repair.  The  landlord  is  only  liable  where 
he  demised  the  premises  with  the  nuisance  thereon,  or  covenanted 
to  repair.  A  grantee  or  devisee  of  premises,  upon  which  there  is 
a  nuisance  at  the  time  the  title  passes,  is  not  responsible  therefor 
until  he  has  had  notice  thereof.  The  authorities  on  the  subject 
of  the  liability  of  the  owner  of  demised  premises  for  a  nuisance 
thereon  are  collated  and  considered.  Ahern  v.  Steele,  115*  N.  Y. 
203. 

A  tenant  who  sublets  premises  knowing,  or  being  chargeable 
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with  knowledge  of  the  existence  of  a  nuisance,  is  liable  for  damage 
resulting  therefrom,  but  responsibility  for  such  nuisance  is  not 
imposed  upon  a  tenant  merely  by  his  acceptance  of  the  lease,  and 
to  establish  liability  on  his  part  it  must  be  shown  that  he  either 
had  notice  of  the  existence  of  the  nuisance,  or  that  sufficient  time 
had  elapsed  in  which  he  could  have  obtained  notice  thereof  by  ex- 
ercise of  proper  care.    Timlin  v.  Standard  Oil  Co,,  126  N.  Y.  514. 

The  lessee  of  a  raiboad  is  bound  to  keep  it  in  repair  and  to  pro- 
tect those  who  have  occasion  to  use  it,  from  any  injury  in  conse- 
quence of  its  dilapidated  condition,  the  lessor  out  of  possession 
has  no  such  obligation,  and  is  not  liable  for  negligence  or  torts 
of  the  lessee.  Miller  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  125  X.  Y. 
122. 

When  the  owner  lets  different  parts  of  the  same  building  to 
different  tenants,  each  tenant  has  the  right  as  against  every  other 
that  such  other  tenant  shall  not  injure  him  by  any  active  interfer- 
ence with  the  part  which  such  other  tenant  occupies.  There  is  an 
obligation  on  the  part  of  one  tenant  to  exercise  reasonable  care  not 
to  alter  the  condition  of  that  part  of  the  premises  which  he  oc- 
cupies so  as  to  injure  other  tenants  in  the  same  building.  QuigUy 
V.  Johns  Mfg.  Co.,  26  App.  Div.  434,  50  X.  Y.  Supp.  98. 

A  covenant  by  a  tenant  to  keep  demised  premises  in  repair  does 
not  inure  to  the  benefit  of  a  stranger  who  sustains  an  injury  in 
consequence  of  its  breach;  it  can  only  be  enforced  by  the  cove- 
nantee or  his  assignee.  A  lessee,  by  negligently  suffering  the  de- 
mised premises  to  become  dangerous,  is  liable  to  the  stranger  who 
has  been  injured  in  consequence.  He  is  not  a  guarantor  of  the 
safety  of  the  premises,  and  is  bound  only  to  exercise  reasonable 
care.  Xegligence  must  be  established  as  matter  of  fact.  Mere 
constructive  negligence  is  not  sufficient.  Odell  v.  Solomon,  99 
N.  Y.  635. 

The  provisions  of  the  Laws  of  1860,  chap.  345,  relieving  a 
tenant  from  the  payment  of  rent  of  a  building  which,  without  fault 
or  negligence  upon  his  part,  shall  have  been  destroyed  or  so  in- 
jured as  to  be  untenantable,  have  reference  to  a  destruction  or 
injury  resulting  from  some  sudden  and  unexpected  action  of  the 
elements  or  other  cause,  and  not  to  the  gradual  deterioration  and 
decay  produced  by  the  ordinary  action  of  the  elements.  It  does 
not  affect  the  common-law  rule  requiring  the  tenant  to  make  or- 
dinary repairs.     Suydam  v.  Jackson,  54  N.  Y.  450,  cited  in  Ed- 
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wards  v.  McLean,  122  N.  Y.  302 ;  Messerole  y.  Hoyt,  161  N.  Y. 
59 ;  Rice  v.  Culver,  172  N.  Y.  65. 

SUBDIVISION  4. 
Wheit  both  Landlord  and  Tenant  are  Liable  to  Third  Peraons. 

The  occupants  of  a  pier  are  primarily  chargeable  with  the  duty 
of  keeping  it  in  repair,  but  where  it  is  leased,  and  at  the  time  of 
the  demise  and  delivery  of  possession  to  the  lessee  it  is  in  de- 
fective and  unsafe  condition,  and,  in  consequence,  an  injury  hap- 
pens to  one  lawfully  thereon,  the  lessor  who  is  receiving  the  benefit 
by  way  of  rent  or  otherwise  is  liable.  A  covenant  in  the  lease  bind- 
ing the  lessee  to  keep  the  pier  in  good  order  and  repair  does  not 
remove  or  affect  this  liability  to  a  third  person  on  the  part  of  the 
lessor.    Swords  v.  Edgar,  59  N.  Y.  28. 

Where  a  coal-hole  had  been  excavated  in  the  sidewalk  of  a  cily 
and  not  properly  covered,  being  used  by  a  lessee  of  the  premises 
for  the  benefit  for  which  it  was  excavated,  and,  in  consequence 
of  a  defective  covering,  a  person  passing  by  went  through  and  was 
injured,  the  lessee  was  held  liable  separately  or  jointly  with  the 
lessor  for  the  injuries  resulting.     Irvine  v.  Wood,  51  N.  Y.  224. 

The  liability  of  landlord  and  tenant  to  third  persons  is  very 
fully  considered  in  Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514, 
distinguishing  Edwards  v.  New  York  &  Harlem  By.  Co.,  98  N.  Y. 
245.  It  is  held  in  the  principal  case  that  where  the  owner  of 
premises  knows,  or,  by  the  exercise  of  reasonable  care,  can  ascer- 
tain, that  they  have  upon  them  a  nuisance,  dangerous  to  the  public 
or  an  adjoining  owner,  it  is  his  duty  to  abate  it  before  leasing  the 
property ;  if  he  leases  without  doing  this,  he  is  liable  to  respond 
in  damages  to  any  one  injured  in  consequence  of  the  nuisance; 
and  this  is  so  although  he  did  not  create  t^e  nuisance.  The  same 
liability  rests  upon  a  tenant  who  sublets  the  premises  knowing  or 
being  chargeable  with  knowledge  of  the  existence  of  the  nuisance. 

ABTICLE  X. 

PARTNERS. 

The  rule  as  to  the  liability  of  one  partner  of  a  firm  for  the  tor- 
tious acts  of  its  members  is  clearly  laid  down  in  Cooley  Elements 
of  Torts,  p.  33.  He  says :  "  Persons  associated  in  business  may 
jointly  be  liable  for  torts,  though  not  all  directly  participating  in 
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the  commission  thereof.  But  the  circumstances  must  be  such  that 
the  assent  of  all  to  the  wrongful  act  is  to  be  implied.  The  fact  that 
two  or  more  persons  are  partners  in  business  does  not  raise  a  pre- 
sumption that  each  of  them  makes  the  others  his  agent  for  the  com- 
mission of  wrongs  upon  third  persons.  A  partnership  has  lawful 
objects  in  view ;  and  the  implied  authority  of  each  to  act  for  all 
goes  no  farther  than  to  give  sanction  to  such  steps  as  have  in  view 
the  accomplishment  of  those  objects ;  to  that  extent  all  are  liable. 
Therefore,  for  a  false  warranty  in  a  sale,  a  deception  in  making  a 
purchase,  and  the  like,  where  what  is  done  is  a  partnership  trans- 
action, though  done  by  a  single  partner,  without  the  presence  or 
knowledge  of  others,  or  even  by  an  agent  acting  under  partner^ 
ship  authority,  all  will  be  responsible ;  while  on  the  other  hand  an 
act  of  violence  committed  by  a  partner,  or  any  wrong  not  a  part 
of  a  partnership  transaction  and  not  accompanied  by  circumstances 
of  apparent  sanction  by  the  associates  to  justify  its  being  imputed 
to  all,  is  to  be  deemed  the  wrong  only  of  the  party  committing  it" 

A  firm  is  liable  for  any  loss  or  injury  caused  to  any  person  not 
a  member  of  the  firm,  or  for  any  penalty  incurred  for  any  wrong- 
ful act  or  omission  of  the  person  acting  in  the  ordinary  course  of 
the  business  of  the  firm,  or  with  the  authority  of  his  copartners. 
22  Am.  Encyc.  166. 

A  firm  is  liable  for  the  fraudulent  misappropriation  of  the 
funds,  and  the  like,  committed  by  one  of  the  partners  in  the  course 
of  the  business  and  within  tlie  scope  of  his  usual  authority,  even 
though  no  benefit  be  derived  therefrom  by  the  other  partners,  but 
the  firm  is  not  liable  if  the  transaction  undertaken  by  the  default- 
ing partner  is  outside  the  partnership  business.  Pollock  on  Torts, 
114 ;  Church  v.  Sparrow,  5  Wend.  223. 

If  one  partner  commits  a  fraud  in  the  course  of  the  partnerahip 
business  all  the  partners  may  be  liable  therefor,  although  they  may 
not  all  have  concurred  in  the  act ;  so  if  one  of  a  firm  of  commission 
merchants  sells  goods  consigned  to  the  firm,  fraudulently,  or  in 
violation  of  the  agreement,  all  the  partners  are  liable.  Castle  v. 
Bullard,  23  How.  (TJ.  S.)  172  (189),  citing  Story  on  Part., 
§  166 ;  Nicoll  v.  Glennie,  1  Maule  &  Selw.  568 ;  Olmsted  v.  Hotal- 
ing,  1  Hill,  318.  The  latter  case  holds  that  it  does  not  lie  with  one 
to  claim  property  through  the  fraudulent  act  of  another,  whether 
as  agent  or  partner,  without  being  affected  by  that  act  in  a  civil 
action  the  same  as  if  it  were  his  own. 
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All  partners  are  liable  for  the  frauds  committed  by  either  in  the 
transaction  and  prosecution  of  the  partnership  enterprise.  It  is 
well  settled  that  the  firm  is  bound  for  the  tort  committed  by  one 
partner  in  the  course  of  the  transactions  in  business  of  the  part- 
nership, even  when  the  other  partners  have  not  the  slightest  con- 
nection with,  or  knowledge  of,  or  participation  in  the  fraud. 
Chester  v.  Dickerson,  54  N.  Y.  1  (11),  citing  Griswold  v.  Haven, 
25  X.  Y.  595. 

It  is  elementary  *aw  that  all  partners  are  chargeable  and  legally 
responsible  for  the  fraud  perpetrated  by  one  of  their  number  in 
the  transaction  of  the  partnership  business  and  the  conduct  of 
partnership  affairs.    Bradner  v.  Strang,  89  N.  Y.  299  (306.) 

The  principle  of  agency  applies  to  copartners;  but  it  is  only 
when  it  can  be  seen  that  a  partner  is,  in  fact,  acting  as  an  agent 
of  his  copartners,  that  he  binds  them.  In  Lindley  on  Part, 
the  doctrine  of  a  copartner's  liability  is  explained  and  is  limited 
to  cases  where  the  partner,  whose  agency  is  relied  upon,  is  acting 
on  behalf  of  his  fii-m.  It  is  there  said  (p.  289) :  "  Where  one 
member  is  acting  beyond  his  power,  or  is  conducting  a  fraud  on  his 
partners,  or  is  the  person  whose  duty  it  is  to  give  his  firm  notice 
of  what  he  himself  has  done,  in  all  such  cases  notice  on  his  part 
is  not  equivalent  to  notice  by  them."  Bienenstoh  v.  Ammidown, 
155  N.  Y.  47,  57,  58. 

The  act  of  one  in  a  business  which  constitutes  the  subject-matter 
of  the  partnership  is  the  act  of  the  other  partners.  If  one  of  two 
persons  who  are  partners  collects  money  and  absconds  with  it  that 
forms  no  defense  to  the  other  partner.  McFarland  v.  Crery,  8 
Cow.  253. 

Where  one  partner  acts  for  a  firm  in  demanding  and  collecting 
illegal  charges  every  member  of  the  firm  is  liable  for  the  damage. 
Lockwood  V.  Bartlett,  7  N.  Y.  Supp.  481,  affirmed  130  N.  Y.  340. 

The  principle  imderlying  the  liability  of  one  partner  for  the  tor- 
tious act  of  another  is  governed  by  principles  of  law  of  agency. 
Like  the  liability  of  a  master  for  the  tortious  act  of  his  servant,  it 
is  confined  within  the  limits  of  the  implied  authority  with  which 
each  partner  is  vested  by  virtue  of  the  partnership  relations.  Far- 
rell  V.  Friedlander,  63  Hun,  254,  18  N.  Y.  Supp.  215.  The  judge 
adds :  "  I  cannot  find  any  case  which  goes  to  the  extent  of  holding 
that  the  malicious  prosecution  of  offenders  had  been  admitted  to  be 
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within  the  power  delegated  to  one  partner  as  the  agent  of  another." 
Citing  Mali  v.  Lord,  39  N.  Y.  381. 

Where  members  of  a  firm,  in  their  firm  name,  organize  a  corpo- 
ration, each  partner  is  liable  for  the  misrepresentations  and 
concealments  of  the  others  committed  while  engaged  in  the  part- 
nership enterprise.  Walker  v.  Anglo-American  Mortgage  &  Trust 
Co.,  72  Hun,  334,  25  N.  Y.  Supp.  432,  citing  Oetty  v.  Devlin,  54 
N.  Y.  403. 

A  partner  who  holds  money  in  his  individual  right  in  trust  for 
another  cannot  subject  the  firm  to  an  action  for  the  money  by  ap- 
plying it  to  the  use  of  the  firm  without  the  knowledge  or  privity  of 
the  other  members  of  the  firm ;  otherwise,  where  it  is  applied  with 
their  knowledge  or  privity.  Shaffer  v.  Martin,  25  App.  Div.  501- 
506,  49  N.  Y.  Supp.  853,  citing  Jacques'  Assignee  v.  Marquand, 
6  Cow.  497. 

In  McOarragher  v.  Oaskell,  42  Hun,  451,  where  a  journeyman 
blacksmith  was  injured  by  the  careless  act  of  one  of  the  mem- 
bers of  the  firm,  it  was  held  that  the  copartners  were  liable,  citing 
Stroher  v.  Siting,  97  N.  Y.  102. 

Where  a  firm  took  securities  from  one  of  its  members  as  trustee, 
to  secure  a  loan  made  to  such  member,  in  an  action,  by  the  true 
owner  against  the  firm,  it  was  held  that  a  recovery  could  be  had 
upon  the  ground  that  the  knowledge  of  the  partner  holding  the 
securities  was  the  knowledge  of  the  firm ;  or,  in  any  event,  threw 
upon  the  firm  the  burden  of  showing  good  faith  and  absence  of 
notice  as  to  the  ownership  of  the  securities.  Randall  v.  Knevals, 
27  App.  Div.  146,  50  N.  Y.  Supp.  748 ;  affirmed,  on  opinion  be- 
low, 161  K  Y.  632. 

All  the  members  of  a  firm  are  answerable  for  a  tort  committed 
by  their  agent  within  the  scope  of  his  authority  in  the  sale  of 
partnership  property.    Locke  v.  Steam,  1  Mete.  560. 

The  general  doctrine  of  the  joint  and  several  liability  of  joint 
principals  for  torts  applies  to  partners.  Morgan  v.  Skidmore,  55 
Barb.  263. 

For  a  case  holding  that  partners  are  liable  for  the  false  repre- 
sentations of  an  agent  in  the  purchase  of  goods  for  partnership 
purposes,  see  Hunter  v.  Hudson  River  Iron  &  Machine  Co.,  20 
Barb.  493. 

It  is  held,  however,  that  a  fraudulent  misrepresentation  by  a 
partner  in  the  sale  of  his  individual  interest  does  not  come  within 
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the  above  rule,  as  such  a  sale  is  not  within  the  scope  of  the  partr 
nership  business.  Chamberlin  v.  Prior,  2  Keyes,  539,  1  Abb. 
Dec,  24.  See,  generally,  Bates'  Law  of  Partnership,  §  464 ;  Lind- 
ley  on  Partnership,  298 ;  Parsons  on  Partnership,  150. 

Laws  of  1897,  chap.  420,  §  6,  being  chapter  51  of  the  General 
Laws,  provides  that  every  general  partner  is  liable  to  third  per- 
sons for  all  the  obligations  of  the  partnership  jointly  and  severally 
with  his  general  copartners. 

ARTICLE  XI. 
PRIVATE  CORPORATIONS. 

At  one  time  the  fact  that  a  corporation  was  a  fictitious  person 
was  looked  upon  as  an  obstacle  to  holding  such  a  party  liable  for 
torts.  The  theory  seems  to  have  been  not  that  the  corporation 
was  incapable  of  doing  wrong,  but  that  it  was  not  amenable  to 
process.    Bigelow  on  Torts,  §  73 ;  Pollock  on  Torts,  68. 

Liability  of  corporations  in  tort  may  properly  and  logically  be 
determined  by  the  application  of  the  law  in  relation  to  master  and 
servant.  The  old  idea  that  a  corporation,  being  an  artificial  per- 
son created  by  a  sovereign,  and  endowed  with  certain  powers,  and 
none  other,  could  not  commit  an  actionable  tort,  has  long  since 
been  abandoned.  To-day  a  corporation  is  liable  for  its  wrongful 
acts  to  the  same  extent  and  under  the  same,  circumstances  as  a 
natural  person.  Erwin  "  Cases  on  Torts,"  91 ;  Life  &  Fire  Ins. 
Co.  V.  Mechanics'  Fire  Ins.  Co.,  7  Wend.  31. 

A  corporation  is  liable  to  the  same  extent  and  under  the  same 
circumstances  as  a  natural  person  for  the  consequences  of  its 
wrongful  acts,  and  for  the  acts  and  negligence  of  agents,  while 
engaged  as  such.  2  Wait's  Actions  and  Defenses,  337,  citing 
N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30 ;  Titus  v.  Presi- 
dent, etc..  Western  Turnpike  Co.,  61  id.  237. 

The  National  Bank  v.  Graham,  100  U.  S.  699,  Justice  Swayne, 
in  the  prevailing  opinion,  says :  "  Corporations  are  liable  for  every 
wrong  they  commit.  They  are  liable  for  the  acts  of  their  servants 
while  engaged  in  the  business  of  their  principal  in  the  same  man- 
ner and  to  the  same  extent  that  individuals  are  liable  under  like 
circumstances."  He  adds,  citing  numerous  authorities:  "An 
action  may  be  maintained  against  a  corporation  for  its  malicious 
or  n^ligent  torts,  however  foreign  they  may  be  to  the  object  of 
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its  creation  or  beyond  its  granted  powers.  It  may  be  sued  for 
assault  and  battery,  for  fraud  and  deceit,  for  false  imprisonment, 
for  malicious  prosecution,  for  nuisance,  and  for  libel.  In  certain 
cases  it  may  be  indicted  for  misfeasance  or  nonfeasance  touching 
duties  imposed  upon  it  in  which  the  public  are  interested.  Its 
offenses  may  be  such  as  will  forfeit  its  existence." 

In  Denver  &  Rio  Orande  Ry.  v.  Harris,  122  U.  S.  597,  it 
is  held  that  a  corporation  is  liable  in  a  civil  action  for  torts 
committed  by  its  servants  and  done  by  its  authority,  whether  ex- 
press or  implied;  it  is  also  held  that  punitive  damages  may  be 
awarded  if  it  appears  that  the  defendant's  oflScers  and  servants,  in 
an  illegal  assault  and  battery,  wantonly  disturbed  the  peace  of  the 
community  and  endangered  life.    Citing  authorities. 

Corporations  are  civilly  responsible  for  all  torts  which  work 
injury  to  others  by  acts  of  omission  or  commission.  Ooodspeed 
V.  East  Haddam  Bank,  22  Conn.  530;  Beach  v.  Fulton  Bank, 
7  Cow.  509 ;  Dater  v.  Troy  Turnpike  Co.,  2  Hill,  630. 

The  liability  of  a  corporation  for  wrongful  acts  of  its  officers 
is  determined  by  an  application  of  the  general  rules  of  law  that 
govern  the  relations  of  principal  and  agent  as  developed  and 
applied  to  corporations  acting  solely  through  such  agencies.  Jar- 
vis  V.  Manhattan  Beach  Co.,  148  N.  T.  652,  and  cases  cited. 

It  is  said  in  New  York  &  New  Haven  B.  B.  Co.  v.  Schuyler 
et  ah,  34  N.  Y.  30  (49)  :  "  Another  important  legal  proposition 
in  the  case  is  so  clear  upon  principle,  and  so  distinctly  settled 
by  authority,  that  nothing  but  confusion  can  flow  from  its  dis- 
cussion. It  will  bear  no  more  than  plain  enunciation.  A  cor- 
poration is  liable  to  the  same  extent  and  under  the  same  circum- 
stances as  a  natural  person  for  the  consequences  of  its  wrongful 
acts,  and  will  be  held  to  respond  in  a  civil  action  at  the  suit  of 
an  injured  party  for  every  grade  and  description  of  forcible,  ma- 
licious, or  negligent  tort  or  wrong  which  it  commits,  however  for- 
eign to  its  nature  or  beyond  its  granted  powers  the  wrongful  trans- 
action or  act  may  be.'' 

In  Fishkill  Savings  Institution  v.  National  Bank  of  FishkiU, 
80  N.  T.  162,  an  action  for  conversion,  it  was  held  that  a  cor- 
poration is  liable  for  its  wrongful  acts  and  omissions  and  for  the 
acts  of  its  agents,  while  engaged  in  the  business  of  their  agency, 
to  the  same  extent  and  under  the  same  circumstances  as  natural 
persons.    Affirming  19  Hun,  354. 
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A  corporation  may  sue  or  be  sued  for  libel,  Lubricating  Oil 
Co.  V.  Standard  Oil  Co.,  42  Hun,  153;  for  false  imprisonment, 
Lynch  v.  Metropolitan  12.  R.  Co.,  90  N.  Y.  77;  for  malicious 
prosecution,  Morton  v.  Metropolitan  Life  Ins.  Co.,  34  Hun,  366, 
affirmed  on  opinion  below,  103  N.  Y.  645 ;  Scott  v.  Dennett  Sur- 
passing  Coffee  Co.,  51  App.  Div.  321,  64  N.  Y.  Supp.  1016;  Wilr 
lard  V.  Holmes,  142  N".  Y.  492 ;  for  conspiracy,  Buffalo  Lubricat- 
ing on  Co.  V.  Standard  Oil  Co.,  106  K  Y.  669 ;  for  fraud  and  de- 
ceit, Cragie  v.  Hadley,  99  N".  Y.  131,  where  it  is  said  that  there  is 
more  difficulty  in  showing  a  fraud  against  a  corporation  than 
against  an  individual ;  that  this  arises  from  the  difficulty  in  many 
cases  of  determining  whether  the  fraud  charged  is  imputable  to  the 
corporation,  but  that  "  in  its  relation  to  the  public  it  is  repre- 
sented by  its  officers  and  agents,  and  their  fraud  in  the  course  of 
the  corporate  dealings  is,  in  law,  the  fraud  of  the  corporation." 

In  Morton  v.  Metropolitan  Life  Ins.  Co.,  34  Hun,  366,  it  is  said 
in  the  opinion  that  actions  for  libel,  for  assault  and  battery,  and  for 
tr^pass  have  been  successfully  prosecuted  against  corporations 
and  a  recovery  upheld  by  the  courts. 

It  seems  a  corporation  cannot  be  held  under  this  rule  for 
slanderous  words  uttered  by  one  of  its  officers  or  agents  —  citing 
Townshend  on  Slander  and  Libel,  and  Odgers  on  Libel  and 
Slander;  that  a  corporation  cannot  be  guilty  of  slander,  that  it 
has  not  the  capacity  for  committing  that  wrong,  even  though  the 
officer  uttering  the  slanderous  words  be  acting  honestly  for  the 
benefit  of  the  company,  and  within  the  scope  of  his  duties,  unless 
it  can  be  proved  that  the  corporation  expressly  ordered  and  di- 
rected the  officer  to  say  those  words,  since  a  slander  is  a  voluntary 
tortious  act  of  the  speaker.  Eichner  v.  Bowery  Bank,  24  App, 
Div.  63,  48  K  Y.  Supp.  978. 

The  law  supposes  that  a  corporation  promises  or  undertakes 
to  do  its  duty,  and  subjects  it  to  answer  in  a  proper  action  for  its 
defaults,  whether  of  nonfeasance  or  misfeasance.  McEntee  v. 
Kingston  Water  Co.,  165  K  Y.  27  (32),  citing  Bank  of  Columbia 
Y.Patterson,  7  Cranch,  290,  306,  opinion  of  Mr.  Justice  Story,  that 
when  a  corporation  is  acting  within  the  scope  of  the  legitimate 
purposes  of  its  business,  all  duties  imposed  upon  it  by  law  may  be 
enforced  by  action. 
8 
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SUBDIVISION  1. 
Authorities  on  Liability  of  Municipal  Corporations. 

The  vexed  questions  presented  by  liability  of  municipal  corpo- 
rations upon  contracts  and  for  torts  has  given  rise  to  several  valu- 
able treatises  on  the  subject.  Foremost  among  the  number  is  the 
work  of  Judge  Dillon,  which  reached  its  fourth  edition  in  1890, 
and  is  recognized  as  easily  the  leading  authority.  Beach  Commen- 
taries on  the  Law  of  Public  Corporations  was  published  in  1893, 
followed  by  Tiedman  on  Municipal  Corporations  in  1894.  Wil- 
liams on  the  Liability  of  Municipal  Corporations  for  Tort  was 
published  in  1901.  The  most  recent  work  is  in  two  volumes, 
Smith  on  the  Modern  Law  of  Municipal  Corporations,  1903. 
Jones  on  Negligence  of  Municipal  Corporations  is,  as  appears  by 
its  title,  restricted  to  the  liability  of  such  corporations  relative 
to  a  single  branch  of  the  law  of  torts. 

SUBDIVISION  2. 
Distinction  Between  Municipal  and  Quau-Municipal  Corporations. 

Judge  Dillon  says  (§  26),  that  there  is  a  marked  line  of  dis- 
tinction between  the  liability  of  a  quasi-municipal  and  a  munici- 
pal corporation;  hence  it  is  necessary  to  consider  the  difference 
in  character  between  the  two  public  corporations  thus  designated. 
Counties,  towns,  and  school  districts^  as  well  as  the  State  itself^ 
are  said  to  be  quasi-corporations.      Williams,    §   2;   Tiedman, 

§§  4,  5. 

Quasi-corporations  are  territorially  and  politically  sections  of 
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the  State  solely  for  public  and  governmental  purposes.  They  are 
simply  the  agencies  or  auxiliaries  that  the  State  has  established 
for  the  purpose  of  aiding  in  the  general  administration  of  the 
State  government.    Williams,  §  3. 

A  municipal  corporation  is,  as  its  name  implies,  an  incorpora- 
tion, or  body  politic,  created  by  an  act  of  law  as  an  instrument 
of  government  over  a  particular  community,  and  over  the  people 
located  there.  In  its  corporate  capacity  it  is  authorized  to  exercise 
specific  subordinate  powers  of  legislation  and  regulation  with  re- 
spect to  local  and  internal  concerns.  This  power  of  local  govern- 
ment is  a  distinguishing  feature  of  the  municipal  corporation 
proper.  It  is  to  be  distinguished  from  counties  and  other  sub- 
divisions of  the  State  in  that  the  county  is  simply  a  territorial 
subdivision  of  the  State  government,  and  subject  to  the  special 
control  of  such  State  government  in  the  administration  of  all  of  its 
affairs.     Tiedman,  §  3 ;  Billon  on  Municipal  Corporations,  §  20. 

The  main  distinction  between  corporations,  like  counties,  and 
municipal  corporations  proper,  such  as  cities,  seems  to  be  the  ab- 
sence of  an  act  of  incorporation  in  the  case  of  towns  and  counties, 
so  that  they  are  only  quasi-corporations.     Tiedman,  §  3. 

This  subject  is  fully  treated,  and  this  class  of  corporations 
classified  and  distinguished.    Dillon,  §§  18-31. 

There  are  two  classes  of  public  corporations  known  to  the  com- 
mon law  as  quasi-corporations  and  municipal  corporations,  respect- 
ively, subdivisions  of  State  territory,  such  as  counties,  townships, 
school  districts,  and  like  bodies  created  by  the  legislature  for 
public  purposes,  and  which  are  simply  agencies  or  auxiliaries  that 
the  State  has  established  for  the  purpose  of  aiding  in  the  general 
administration  of  the  State  government ;  such  corporations  are  not 
amenable  at  the  suit  of  an  individual  for  wrongs  or  for  misfeas- 
ance or  nonfeasance  in  the  performance  of  duties  cast  upon  them, 
unless  the  liability  is  expressly  created  by  statute.  They  are 
corporations  of  the  very  lowest  grade  and  invested  with  the  sim- 
plest amount  of  power.  Municipal  corporations  —  so  called  at 
common  law  —  including  cities  and  villages,  are  not  simply  local 
branches  of  the  State  government,  but  have  greater  powers  and 
duties.  Their  liability  is  much  greater  than  that  of  the  quasi-cor- 
poration; they  have  more  extensive  powers  and  privileges,  and 
represent  their  inhabitants  in  a  much  wider  sense,  performing 
duties  that  pertain  to  the  exercise  of  private  franchises,  powers, 
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and  privileges.  Williams  on  Municipal  Liability,  §§  2,  3,  and  4 ; 
Dillon  on  Municipal  Corporations,  §§  948,  997,  998 ;  Russel  v. 
Men  of  Devon,  2  T.  R.  308 ;  Barnes  v.  District  of  Columbia,  91 
U.  S.  540  (552),  citing  Conrad  v.  Ithaca,  16  N.  Y.  158;  Weet 
V.  Brockport,  16  N.  Y.  163 ;  Bailey  v.  Mayor,  3  Hill,  531 ;  Mayor, 
etc.  V.  Bailey,  2  Den.  433. 

In  Monk  v.  Town  of  New  Utrecht,  104  X.  Y.  552,  it  is  said 
that  there  is  a  manifest  difference  as  to  the  liability  of  cities  and 
villages,  on  the  one  hand,  and  towns  and  counties  on  the  other, 
arising  out  of  the  charter  provisions  and  obvious  requirements 
of  the  situation  as  to  their  obligation. 

At  common  law,  a  distinction  existed  between  the  terms  "  mu- 
nicipal corporation  "  and  "  quasi-corporation,"  the  former  being 
applied  to  incorporated  cities  and  villages,  the  latter  to  towns  and 
counties.    Hughes  v.  County  of  Monroe,  147  N.  Y.  49. 

In  1892,  chapter  685  of  the  General  Laws,  being  the  Gen- 
eral Municipal  Law  (§  1),  provided  that  the  term  "municipal 
corporation "  as  used  in  that  chapter  should  include  "  only  a 
county,  town,  city,  and  village;"  chapter  686  of  the  same  year, 
the  County  Law  (§2),  defines  a  county  as  a  municipal  corpora- 
tion. The  Town  Law  of  the  same  year,  chapter  20  of  the  General 
Laws,  also  defines  a  town  as  a  mimicipal  corporation.  It  is  held, 
however,  that  the  provisions  of  the  County  Law  referred  to  (§§  2 
and  3),  declaring  a  county  to  be  a  municipal  corporation,  and 
that  an  action  "  to  recover  damages  for  any  injury  to  any  prop- 
erty and  right  for  which  it  is  liable  "  shall  be  in  the  name  of  the 
county,  import  no  further  liability  on  the  part  of  the  county  than 
that  which  existed  at  their  enactment.  Hence,  the  distinction  re- 
mains substantially  as  above  indicated  as  between  liability  of  towns 
and  counties,  on  the  one  hand,  and  cities  and  villages,  on  the 
other.    Markey  v.  County  of  Queens,  154  X.  Y.  675. 

SUBDIVISION  3. 
Quasi-Municipal  Corporations,  Liability  of,  for  Torts. 

In  the  absence  of  statute  expressly  creating.it,  no  liability  for 
the  nonperformance  or  negligent  performance  of  the  purely  pub- 
lic duties  which  are  imposed  upon  municipal  corporations  as  part 
of  the  sovereign  power  of  the  State  attaches  to  quasi-municipal 
corporations.    Tiedman,  §  325. 
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Quasi-corporations  are  not  liable  for  n^ligence  or  misfeasance 
in  the  performance  of  the  duties  thrust  upon  them,  unless  such  lia- 
bility is  expressly  created  by  statute.  Williams,  §  3.  Towns  are 
political  divisions  of  the  State  organized  for  the  convenient  exer- 
cise of  portions  of  the  powers  of  the  State.  Its  officers  are  not  its 
agents  so  as  to  bind  it  by  a  negligent  or  improper  discharge  of  their 
duties.  Barber  v.  Town  of  New  Scotland,  88  Hun,  524,  34  N. 
Y.  Supp.  968,  citing  Lorillnrd  v.  Town  of  Monroe,  11  N.  Y.  392 ; 
Ward  V.  Town  of  Southfield,  102  N.  Y.  287  (295)  ;  People  ex  reh 
Van  Keuren  v.  Board  of  Town  Auditors,  74  K  Y.  310  (315)  ; 
People  ex  reh  Loomis  v.  Board  of  Town  Auditors,  74  N.  Y.  310 ; 
People  ex  rel,  Everett  v.  Board  of  Supervisors,  93  N".  Y. 
397;  People  ex  ret  Morey  v.  Town  Board  of  Oyster  Bay,  175 
N.  Y.  394.  It  will  be  noted  that  this  strict  rule  of  the  common 
law  has  been  changed  to  a  limited  extent  by  statute  as  to  the  care 
of  highways.  The  history  of  legislation  on  this  subject  is  briefly 
traced.     88  Hun,  524,  supra. 

The  limitation  of  liability  of  quasi-corporations  is  considered  in 
Wells  V.  Town  of  Salina,  119  N.  Y.  280,  in  connection  with  their 
right  to  contract.  It  is  there  held  that  the  powers  of  towns,  and 
it  seems  of  other  municipal  corporations  organized  for  govern- 
mental purposes,  are  limited  and  defined  by  the  statutes  under 
which  they  exist,  and  they  possess  only  such  powers  as  are  ex- 
pressly conferred  by  statute  or  necessarily  implied.  Citing  au- 
thorities in  this  and  other  States. 

Counties  possess  quasi-corporate  powers,  but  they  are  mere  trus- 
tees of  .the  public  rights  and  powers  conferred  upon  them  as  the 
agents  of  the  State.  Their  corporate  capacity  is  superimposed 
upon  them  by  the  sovereign  power.  They  are  auxiliary  to  the 
government  of  the  State,  and  discharge  the  functions  imposed 
upon  them  in  matters  of  taxation  and  local  government  as  repre- 
sentatives of  the  central  and  supreme  authority.  Cayuga  County 
V.  State,  153  N.  Y.  279,  opinion  Andrews,  Ch.  J.,  p.  289,  citing 
Darlington  v.  Mayor,  31  15".  Y.  164  (196). 

A  county,  while  engaged  in  the  discharge  of  a  public  duty  such 
as  caring  for  the  insane,  is  a  quasi-corporation  as  to  liability  for 
the  negligence  of  its  agents  in  connection  therewith.  Hughes  v. 
County  of  Monroe,  147  N.  Y.  49,  citing  numerous  authorities  at 
p.  57.  In  the  principal  case  it  is  pointed  out  that  this  rule  does 
not  prevent  an  action  against  specific  officers  committing  a  wrong- 
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ful  act  —  as  the  board  of  supervisors  and  officers  in  control  of 
public  buildings. 

Counties  and  towns,  being  the  civil  divisions  of  the  State,  are 
not  subject  to  actions^  except  in  so  far  as  the  statute  law  has 
given  them  corporate  capacity,  with  the  right  to  sue  and  be  sued, 
and  are  not  liable  in  a  corporate  capacity  unless  a  liability  is 
imposed  upon  them  by  statute.  Markey  v.  County  of  Queens, 
154  K  Y.  675  (686). 

A  county  which  owns  and  maintains  for  public  purposes  a 
penitentiary,  almshouse,  and  farm  used  therewith,  acts  in  a  gov- 
ernmental capacity,  and  is  not  liable  for  the  acts  of  the  officers 
controlling  them  in  allowing  a  nuisance,  and  an  action  cannot  be 
maintained  against  the  county  therefor.  Le  Frois  v.  County  of 
Monroe,  162  N.  Y.  563. 

The  question  as  to  whether  a  municipal  corporation  had  funds 
at  its  command,  and  more  particularly  a  quasi-municipal  corpora- 
tion, was  at  one  time  regarded  as  of  considerable  importance. 
See  Hutson  v.  Mayor,  9  N.  Y.  162;  Todd  v.  City  of  Troy,  61 
3r.  Y.  606 ;  Hunt  v.  Mayor  of  New  York,  109  K  Y.  134 ;  Monk  v. 
Town  of  New  Utrecht,  104  K  Y.  552.  But  the  tendency  of  the  lat- 
ter authorities  is  to  hold  that  even  if  the  necessary  funds  are  not  in 
the  treasury,  the  corporation  having  the  power  to  raise  them  by  tax- 
ation or  otherwise  is  liable.  In  any  event  the  burden  of  showing 
insufficient  funds  is  upon  the  defendant,  and  is  only  available 
in  the  case  of  quasi-corporations.  This  question  rises  usually 
with  reference  to  negligence  by  towns  in  failing  to  repair  high* 
ways. 

SUBDIVISION  4. 
Municipal  Corporations  Proper,  Liability  of»  for  Torts. 
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Section  1.  General  rule  as  to  municipal  liability 119 
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Section     9.  Liability  for  use  of  municipal  property 136 

10.  Liability  for  consequential  injury  to  property.  137 

11.  Liability  for  property  destroyed  by  mob 138 

12.  Not  liable  for  damages  from  works  of  construc- 

tion    139 

§  1.  Oraeral  mle  as  to  municipal  liability. — ^  When  there  is  no 
express  or  implied  statutory  municipal  liability  for  tort,  and  a 
plain  municipal  duty  has  been  violated  with  a  consequent  damage 
Ui  some  one's  person  or  property,  there  is  no  general  rule  by  which 
it  can  be  decided  in  every  case  whether  a  civil  action  will  lie. 
Tiedman,  §  324,  citing  2  Thompson  on  Negligence,  chap.  16. 

Judge  Dillon  says  (§  983)  that  the  American  cases,  in  his  opin- 
ion, fully  support  the  rule  which  he  lays  down  (§  980),  as  follows : 
'^  Where  a  given  duty  is  a  corporate  one,  that  is,  one  which  rests 
upon  the  municipality  in  respect  of  its  special  or  local  interests 
and  not  as  a  public  agency,  and  is  absolute  and  perfect  and  not 
discretionary,  or  judicial  in  its  nature,  and  is  one  owing  to  the 
plaintiff  or  in  the  performance  of  which  he  is  specially  interested, 
the  corporation  is  liable  in  a  civil  action  "  for  its  failure. 

Cities  and  villages,  being  corporations  created  by  the  legisla- 
ture, may  be  sued  as  such,  in  any  of  the  courts  of  the  State  having 
jurisdiction  of  the  subject-matter.  Port  Jervis  Water  Works  Co, 
y.  Port  Jervis,  151  N.  Y.  Ill,  aflSrming  s.  c,  71  Hun,  66,  24 
K.  Y.  Supp.  497. 

That  a  municipal  corporation  may  commit  an  actionable  wrong 
and  become  liable  for  a  tort  is  beyond  dispute.  Speir  v.  City  of 
Brooklyn,  139  K  Y.  6  (12). 

It  is  necessary  in  order  to  establish  liability  of  a  municipal  cor- 
poration for  damages,  to  show  that  the  act  complained  of  was 
within  the  scope  of  the  corporate  powers.  If  outside  of  the  powers 
of  the  corporation  conferred  by  statute,  the  corporation  is  not 
liable,  whether  its  officers  directed  the  performance  of  an  act,  or  it 
was  done  without  any  express  direction.  Smith  v.  City  of 
Bochester,  76  K  Y.  506. 

A  municipal  corporation  does  not  insure  the  citizen  against 
damage  from  works  of  its  construction.  Its  obligation  and  duty 
in  such  respect  is  measured  by  the  exercise  of  reasonable  care 
and  vigilance.  Liability  can  only  be  predicated  upon  its  neglect  or 
misconduct    Jenney  v.  City  of  Brooklyn,  120  N.  Y.  164  (167), 
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Citing  McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194;  Smith  v. 
Mayor,  etc.,  66  N.  Y.  295 ;  Ring  v.  City  of  Cohoes,  77  N.  Y.  83 ; 
Hunt  V.  Mayor,  etc.,  109  N.  Y.  134. 

§  2.  Specific  rale  oaimet  be  formulated. —  Few  questions  have 
given  rise  to  more  diversity  of  judicial  opinion  or  greater 
conflict  in  judicial  decisions  than  that  of  the  liability  of 
municipal  corporations  for  the  acts  of  their  oflScers  or  serv- 
ants. In  every  State  in  this  country,  as  far  as  we  know,  that 
follows  the  common  law,  distinction  is  drawn  between  the  class  of 
cases  in  which  the  municipality  is  held  liable  for  the  torts  of  its 
agents  and  those  in  which  it  is  held  exempt.  But  not  only  the 
grounds  on  which  the  distinction  is  placed,  but  the  line  of  cleavage 
itself  between  liability  and  nonliability  differs  greatly  in  differ- 
ent jurisdictions.  Which  distinction  is  the  sound  one,  and  whether 
any  distinction  will  logically  stand  the  test  of  final  analysis,  has 
been  questioned.  Nevertheless,  in  this  State  the  rule  governing  the 
liability  or  nonliability  of  a  municipal  corporation  has  for  the 
past  twenty-five  years  been  settled  by  an  unbroken  line  of  author- 
ity, although  there  have  been  at  times  differences  of  opinion  as  to 
the  application  of  the  rule. 

Judge  Dillon  states  (§  948)  that  he  finds  it  impossible  to  state 
by  way  of  definition  any  rule  sufficiently  exact  to  be  of  much 
practical  value  which  will  precisely  embrace  the  torts  for  which  a 
civil  action  will,  in  the  absence  of  a  statute  declaring  the  liability^ 
lie  against  a  municipal  corporation,  citing  language  of  Lloyd  v. 
New  York,  5  N".  Y.  369  (375)  :  "All  that  can  be  done  with  safety 
ifi  to  determine  each  case  as  it  arises."  He  then  states  that  it  is 
clear  that  such  a  corporation  cannot  be  held  liable  for  failing  to 
exercise  its  discretionary  powers  of  a  public  or  legislative  char- 
acter, or  for  the  manner  in  which  in  good  faith  it  does  exercise 
those  powers,  citing  Wilson  v.  New  York,  1  Den.  595 ;  Seifert  v. 
Brooklyn,  101  N.  Y.  136 ;  Griffin  v.  Mayor,  9  N.  Y.  456;  Seaman 
V.  New  York,  80  N.  Y.  239.  Nor  for  failure  to  enforce  by-laws. 
Levy  V.  New  York,  1  Sandf.  465,  affirmed  in  11  N.  Y.  396,  9 
N.  Y.  456  (459). 

Williams  (§  1)  says  the  impossibility  of  framing  any  gen- 
eral proposition  which  will  include  all  the  torts  for  which  public 
corporations  have  been  held  responsible  in  a  private  action  at  com- 
mon law  appears  to  be  conceded  by  both  judges  and  text-writers* 
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He  adds  tliat  there  are  three  considerations  which  are  of  primary 
importance :  First,  the  character  of  the  corporate  body  which  is 
sought  to  be  charged  (whether  it  is  a  quasi  corporation  or  munici- 
pal corporation  proper  a  question  considered  under  subd.  1)  Sec- 
ond, the  nature  of  the  duty  from  which  the  tort  resulted.  Third, 
the  means  at  the  command  of  the  corporation  for  the  performance 
of  that  duty.  At  sections  8  and  10  the  same  author  lays  down  the 
rule  (citing  Smith  v.  Mayor  of  New  York,  66  N.  Y.  295  to  the 
propositions)  that  at  common  law  no  obligation  rests  on  such  a 
corporation  to  perform  its  private  and  corporate  duties  absolutely 
and  at  all  times,  and  that  its  powers  are  limited  to  those  expressly 
conferred  by  the  State  or  necessarily  incident  thereto. 

In  Peaty  v.  City  of  New  York,  33  Misc.  Rep.  231,  67  K  Y. 
Supp.  276,  will  be  found  an  opinion  of  Justice  Gaynor,  the  sylla- 
bus of  which  reads  as  follows:  "A  history  and  review  of  the 
decisions  in  this  State  on  the  liability  and  nonliability  of  munici- 
pal corporations  for  negligence  in  governmental  matters  intrusted 
to  them,  and  their  incgnsistency  pointed  out." 

§  3.  A  difttinctian  between  poIitiGal  and  corporate  duties  of  munici- 
pality.— ^As  to  the  liability  of  municipalities  in  the  strict  sense  of 
the  term,  a  distinction  exists  as  to  their  liability  for  acts  in  differ- 
ent capacities.  In  Mayor  v.  Bailey,  2  Den.  431,  Judge  Nelson,  at 
p.  539,  speaking  of  the  distinction  between  powers  granted  ex- 
clusively for  public  purposes,  and  those  granted  for  private  ad- 
vantage, says  that  it  is  "  quite  clear  and  well  settled,  and  the  proc- 
ess of  separation  is  practicable.  To  this  end  regard  should  be 
had,  not  so  much  to  the  nature  and  character  of  the  various  powers 
conferred,  as  to  the  object  and  purpose  of  the  legislature  in  con- 
ferring them.  If  granted  for  public  purposes  exclusively,  they  be- 
long to  the  corporate  body  in  its  public,  political,  or  municipal 
character.  But  if  the  grant  was  for  purposes  of  private  advan- 
tage and  emolument,  though  the  public  may  derive  a  common  ad- 
vantage therefrom,  the  corporation  quoad  hoc  is  to  be  regarded  as 
a  private  company." 

In  Maxmilian  v.  Mayor,  62  K  Y.  160,  it  is  said  (170)  :  "  It 
is  not  always  easy  to  say  within  which  class  a  particular  case  should 
be  placed.  But  when  it  is  determined  that  the  power  and  duty 
are  given  and  taken  for  the  benefit  of  the  corporation  as  a  corpo- 
rate body;  and  the  act  to  be  done  is  to  be  done  by  it  through  agenta 
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of  its  appointment  and  under  its  control  and  power  of  removal, 
there  is  no  doubt  of  its  liability  for  negligent  omission  or  negligent 
attempt  at  performance.  When  the  powers  created  and  duly  en- 
joined are  given  and  laid  upon  officers  to  be  named  by  the  corpo- 
ration, but  for  the  public  benefit  and  as  a  convenient  method  of 
exercising  a  function  of  general  government,  and  the  corporation 
has  no  immediate  control  nor  immediate  power  of  removal  of  those 
officers,  nor  of  their  subordinates  and  servants,  then  it  is  not  liable 
for  their  negligent  omission  or  action." 

Municipal  corporations  are  bound  to  see  that  all  duties  which 
are  ministerial,  and  which  are  absolutely  imposed  upon  them  by 
virtue  of  their  being  municipalities,  and  undertaken  by  them,  are 
performed  with  reasonable  care  and  prudence,  and  are  liable  to 
the  same  extent  as  an  individual  would  be.  Rochester  White  Lead 
Co.  V.  City  of  Rochester,  3  K  Y.  463 ;  Storrs  v.  City  of  Utica,  17 
N.  Y.  104;  Lloyd  v.  City  of  New  York,  6  N.  Y.  369;  Barton  v. 
City  of  Syracuse,  36  N.  Y.  54;  Davenport  v.  RucTcman,  37  N.  Y. 
568 ;  Requa  v.  City  of  Rochester,  45  N.  Y,  129 ;  McCarthy  v.  City 
of  Syracuse,  46  N.  Y.  194;  Noonan  v.  City  of  Albany,  79  N.  Y. 
470 ;  Saulsbury  v.  Village  of  Ithaca,  94  N.  Y.  27. 

It  is  the  universal  rule  that  municipal  corporations,  although 
there  is  no  statute  expressly  creating  liability,  are  bound  to  see 
that  all  purely  ministerial  duties  undertaken  by  them  are  per- 
formed with  reasonable  care  and  prudence,  and  are  responsible  in 
damages  for  any  failure  so  to  perform  them,  to  the  same  extent 
as  a  business  corporation  or  a  private  individual  would  be  in  like 
circumstances.  Nelson  v.  Village  of  Canisteo,  100  N.  Y.  89,  citing 
Conrad  v.  Ithaca,  16  K  Y.  159 ;  Weet  v.  BrocJcpoH,  16  N.  Y.  161 ; 
Saulsbury  v.  Ithaca,  94  N.  Y.  27,  cited  in  Pettengill  v.  City  of 
YonJcers,  116  K  Y.  558  (564)  ;  Wilson  v.  City  of  Troy,  136  K  Y. 
96  (102);  Seymour  v.  Village  of  Salamanca,  137  K  Y.  364 
(368). 

A  mimicipality  can  perform  its  functions  only  through  officers 
or  agencies;  it  is  not  responsible  for  the  misconduct  or  neglect 
of  officers  or  departments  created  and  invested  with  powers  for 
public  purposes,  as  distinguished  from  those  for  the  purposes  of 
the  corporation.  Bieling  v.  City  of  Brooklyn,  120  N.  Y.  98 
(106). 

The  distinction  between  public  and  private  powers  of  munici- 
pal corporations  has  been  the  subject  of  frequent  judicial  dis- 
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eussion.  In  Fire  Ins.  Co.  v.  Village  of  Keeseville,  148  N.  Y.  46 
(52),  Judge  Gray,  speaking  for  the  court,  says:  "  When  we  find 
liat  the  power  conferred  has  relation  to  public  purposes  and  is 
for  the  public  good,  it  is  to  be  classified  as  governmental  in  its 
nature  and  it  appertains  to  the  corporation  in  its  political  char- 
acter. But  when  it  relates  to  the  accomplishment  of  private  cor- 
porate purposes,  in  which  the  public  is  only  indirectly  concerned, 
it  is  private  in  its  nature,  and  the  municipal  corporation,  in  re- 
spect to  its  exereise,  is  regarded  as  a  legal  individual.  In  the 
former  case,  the  corporation  is  exempt  from  all  liability,  whether 
for  nonuser  or  misuser;  while  in  the  latter  case  it  may  be  held 
to  that  degree  of  responsibility  which  would  attach  to  an  ordinary 
private  corporation.  Then,  the  investiture  of  municipal  corpora- 
tions by  the  legislature  with  administrative  powers  may  be  of 
two  kinds.  It  may  confer  powers  and  enjoin  their  performance 
upon  the  corporation  as  a  duty;  or  it  may  create  new  powers  to 
be  exereised  as  governmental  adjuncts  and  make  their  assumption 
optional  with  the  corporation."  Citing  Bailey  v.  The  Mayor,  3 
Hill,  531 ;  Lloyd  v.  The  Mayor,  5  N.  Y.  369 ;  Maxmilian  v.  The 
Mayor,  62  N.  Y.  160,  and  Darlington  v.  The  Mayor,  31  N.  Y. 
164. 

In  Maxmilian  v.  Mayor,  62  N.  Y.  160,  there  was  stated  the 
broad  general  doctrine  that  two  kinds  of  duties  are  imposed  on 
municipal  corporations  —  the  one,  governmental  and  a  branch  of 
the  general  administration  of  the  government  of  the  State;  the 
other,  quasi  private  or  corporate ;  that  in  the  exereise  of  the  latter 
duties  the  municipality  is  liable  for  the  acts  of  its  officers  or 
agents,  while  in  the  former  it  is  not  Lefrois  v.  County  of  Mon- 
roe, 162  N.  Y.  663  (566). 

§  4.  liability  far  acts  of  officers  and  agents, —  A  municipality 
as  a  superior  or  employee  occupies  a  somewhat  unique  posi- 
tion; the  question  appears  to  be  what  was  the  nature  of 
the  duty  in  the  performance  of  which  the  negligent  agent  or 
officer  was  engaged  at  the  time  of  the  injury  or  damage.  Was 
it  a  public  governmental  duty  imposed  by  the  legislature  upon 
such  official  when  selected  by  the  corporation,  or  was  it  a  private 
municipal  duty  undertaken  for  the  emolument  of,  and  under  the 
full  control  of,  the  corporation.  It  is  a  universal  rule  that,  if 
the  duty  was  of  the  former  class,  the  relation  of  superior  and 


Digitized  by  VjOOQIC 


124  RULES    GOVEBNING    RIGHTS    OF    PARTIES    IN    TORTS* 

Art.  12.    Municipal  and  Quasi-Municipal  Corporations. 

agent  does  not  exist,  and  consequently  the  maxim,  respondeat 
superior,  does  not  apply,  but  otherwise  if  the  duty  falls  within 
the  latter  class.     Williams,  p.  27. 

A  municipal  corporation  cannot  be  held  liable  for  the  wrong- 
ful or  negligent  acts  of  any  public  officers  or  their  employees, 
whose  duties  are  prescribed  by  statute,  who  are  not  under  th^  su- 
pervision nor  subject  to  the  control  of  the  corporation,  and  whose 
functions  do  not  inure  to  the  corporate  benefit,  although  they  be 
elected  or  appointed  by  the  corporation.  Parker  &  Worthington 
on  Public  Health  and  Safety,  §  161. 

In  N.  Y.  &  Brooklyn  Saw  Mill  &  Lumber  Co,  v.  City  of 
Brooklyn,  71  N.  Y.  580,  Chief  Judge  Church,  in  the  opinion  of 
the  court,  says  (p.  583)  :  "  The  subject  of  municipal  liability  for 
the  nonfeasance  or  misfeasance  of  its  officers  or  agents  has  given 
rise  to  extensive  litigation,  and  the  distinctions  recognized  by 
some  of  the  authorities,  and  the  apparent  conflict  between  others, 
renders  it  often  difficult  to  determine  in  a  given  case  to  what  class 
it  belongs.  There  are,  however,  some  general  principles  to  which 
it  may  be  proper  to  advert  which  seem  to  be  established  by  the 
authorities : 

First,  When,  by  a  municipal  charter  in  the  distribution  of 
powers  and  duties  among  the  difiFerent  municipal  officers,  duties 
of  a  public  character  are  imposed,  the  officers  are  regarded  as 
agents  of  the  corporation,  and  it  is  liable  for  their  acts  or  omis- 
sions. This  has  been  held  to  be  based  upon  an  implied  agreement, 
upon  the  consideration  of  the  grant  of  franchises,  and  which  agree- 
ment inures  to  the  benefit  of  every  individual  interested  in  its  per- 
formance.    {Conrad  v.  Trustees,  etc,  16  N.  Y.  158,  and  note.) 

Second,  A  municipal  corporation  is  held  liable  for  the  acts  of  an 
agent  it  employs  to  do  business  for  its  own  corporate  or  private 
benefit,  the  same  as  a  private  individual,  and  this,  although  the 
agent  may  be  appointed  by  the  legislature,  or  under  legislative 
authority,  if  it  accepts  and  ratifies  the  appointment.  {Appleton  v. 
Water  Comrs,,  2  Hill,  433.) 

Third,  When  a  ministerial  duty  is  expressly  imposed  upon  a 
municipal  corporation  by  legislative  enactment,  in  the  perform- 
ance of  which  the  public  are  interested,  it  may  be  held  liable,  al- 
though the  circumstances  are  such  that  an  implied  acceptance  of 
the  particular  provisions  may  not  be  inferred.'^ 
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It  has  been  repeatedly  held  that  a  municipality  is  not  liable 
for  the  acts  or  omissions  of  an  officer  in  respect  to  a  duty  specifi- 
cally imposed,  which  is  not  connected  with  his  duties  as  agent  of 
the  corporation.  The  general  rule  is  that  a  municipal  corporation 
is  only  liable  for  the  omissions  or  acts  of  officers  in  the  perform- 
ance of  duties  imposed  upon  the  principal.  Martin  v.  Mayor  of 
Brooklyn,  1  Hill,  645 ;  Russell  v.  Mayor  of  New  YorJc,  2  Den. 
461;  People  v.  Supervisors  of  Chenango  County,  11  N.  Y.  563; 
Owens  V.  Missionary  Society  of  M.  E.  Church,  14  N.  T.  380. 

Where  an  act  is  ultra  vires,  so  as  not  to  be  within  the  scope  of 
the  corporate  powers  of  a  municipality,  it  will  not  be  answerable 
for  the  consequences  resulting,  though  the  persons  causing  the  work 
to  be  done  were  its  officers  or  agents  and  assumed  to  act  as  such 
in  doing  it.  Stoddard  v.  Village  of  Saratoga  Springs,  127  N.  Y. 
261  (267). 

Because  the  duties  of  municipal  officers  are  regulated  by  statute, 
the  municipality  of  which  they  are  officers  is  not  responsible 
for  their  misfeasance  or  nonfeasance,  except  in  cases  where  they 
act  as  the  agents  of  the  municipality  in  the  discharge  of  duties 
imposed  by  law  upon  them.  People  ex  rel,  Sherwood  y.  Board  of 
Canvassers,  129  N.  Y.  360  (368),  citing  Lorillard  v.  Town  of 
Monroe,  11  N.  Y.  392,  where  it  was  held  that  assessors  and  collect- 
ors are  not  in  a  legal  sense  the  agents  of  the  town  in  its  corporate 
capacity,  in  the  assessment  and  collection  of  taxes,  and  the  town 
is  not  responsible  for  any  mistake  or  misfeasance  by  them  in  the 
performance  of  their  duties. 

Liability  of  a  municipal  corporation  for  the  acts  of  servants  or 
agents  depends  on  the  character  of  the  service.  If  a  corporation 
appoints  or  elects  and  controls  them  in  the  discharge  of  their  du- 
ties ;  if  it  can  continue  or  remove  them  or  hold  them  responsible 
for  the  manner  in  which  they  discharge  their  duties,  and  if  their 
duties  relate  to  the  exercise  of  corporate  powers,  and  are  for  the 
peculiar  benefit  of  the  corporation  in  its  local  or  special  interest, 
they  may  be  regarded  as  its  servants,  and  the  maxim  respondeat 
superior  applies.  But  if  they  are  elected  or  appointed  by  the  cor- 
poration in  obedience  to  a  statute,  to  perform  a  public  service, 
not  local  or  corporate,  but  because  this  mode  of  employment  has 
been  deemed  expedient,  by  the  legislature  in  the  distribution  of 
the  powers  of  government,  they  are  not  to  be  regarded  as  the 
servants  of  the  corporation,  but  as  public  or  State  officers,  with  such 
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powers  and  duties  as  the  statute  confers  upon  them,  and  the  doc- 
trine of  respondeat  superior  does  not  apply.  Woodhull  v.  The 
Mayor,  150  N.  Y.  460  (464). 

Upon  the  question  of  liability  of  municipal  corporation  for 
acts  of  its  officers  or  employees,  Judge  Folger,  in  Maxmilian  v. 
Mayor,  62  N.  T.  160,  says,  the  practical  question  is,  "Are  the 
acts  that  are  to  be  done  by  the  officers  in  question,  acts  to  be  done 
by  them  in  their  capacity  of  public  officers  in  the  discharge  of 
duties  imposed  upon  them  by  the  legislature  for  the  public  bene- 
fit; or  are  they  acts  done  for  the  defendant,  in  what  may  be  called 
its  private  character,  in  the  management  of  property  or  rights 
voluntarily  held  by  it  for  its  own  immediate  profit  or  advantage 
as  a  corporation,  though  inuring  ultimately  to  the  benefit  of  the 
public?" 

To  entitled  one  to  recover  against  a  city  for  a  wrong  it  must 
be  shown  that  the  acts  of  the  officer  doing  it  were  authorized  by 
the  corporation,  or  had  been  subsequently  ratified  by  it  in  such 
a  manner  as  to  make  it  liable  therefor  ab  initio.  Everson  v.  City 
of  Syracuse,  100  N".  T.  677  (582),  holding  that  the  city  was  not 
liable  for  the  tortious  act  of  an  officer  in  the  collection  of  a  tax. 

§  5.  Not  responsible  for  acts  involving  discretion Legislative 

and  judicial  duties  include  all  those  duties  of  a  municipal  corpo- 
ration that  involve  deliberation,  judgment,  and  discretion  in  their 
exercise,  whether  its  purpose  is  the  accomplishment  of  purposes 
public  and  governmental,  and  private  and  municipal,  and  as  to 
such  duties  the  corporation  is  not  bound  in  the  first  instance  to 
act  at  all,  nor  is  it,  if  it  proceeds  to  act,  liable  for  negligence  in 
their  performance.     Williams,  p.  12. 

In  Wilson  v.  Mayor  of  New  York,  1  Den.  595,  Mr.  Justice 
Beardsley  says  (p.  599),  in  holding  that  the  city  of  New  York 
was  not  liable  to  actions  for  injuries  done  in  the  exercise  of  its 
authority  to  direct  the  grading  of  streets :  That  it  is  not  the  duty 
of  the  corporation  to  make  every  sewer  and  drain  which  may  be 
desired  by  individuals,  or  which  a  jury  might  even  find  to  be 
necessary  and  proper ;  that  no  imperative  duty  rests  upon  them  to 
open  any  new  drain  whatever;  that  they  have  discretion  on  the 
subject  and  must  necessarily  decide  when  and  where  such  works 
shall  be  made. 

The  selection  of  proper  means  and  the  adoption  of  plans  by 
which  judicial  and  discretionary  powers  are  to  be  executed  by  a 
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municipal  corporation  involve  the  employment  of  deliberation  and 
discretion,  and  the  honest  and  faithful  exercise  of  these  attributes 
is  not  subject  to  review  by  the  courts  of  law  in  a  private  action, 
brought  by  one  alleging  the  injury  to  have  been  caused  thereby, 
Tiedman  on  Municipal  Corporations,  §  328,  citing  Lynch  v. 
Mayor  of  New  York,  76  N.  Y.  60*  Monk  v.  New  Utrecht,  104 
X.  Y.  552.  In  the  latter  case  it  is  said,  in  the  opinion  of  Ruger, 
Ch.  J.(p.  561),  in  considering  the  construction  of  the  roadway,  that 
"All  questions  as  to  the  feasibility  and  safety  of  the  road  selected, 
and  of  the  security  of  the  plan  of  structure  to  be  adopted,  were 
devolved  by  statute  upon  the  commissioners  charged  with  the 
work  of  making  said  plans,  and  the  duty  of  determining  these 
questions  was  fairly  judicial  in  its  nature  upon  the  body  author- 
ized to  perform  it." 

In  Lynch  v.  Mayor,  76  N.  Y.  60,  it  is  held  that  a  mu- 
nicipal corporation  may  exercise  its  discretion  subject  to  no  review 
or  question  in  any  court,  whether  at  any  particular  place  it  will 
build  a  sewer,  and  what  water  it  will  conduct  into  an  existing 
sewer,  and  what  drains  it  will  connect  therewith. 

As  to  the  exercise  of  judicial  or  discretionary  power  in  the 
making  of  improvements,  in  Seifert  v.  City  of  Brooklyn,  101 
N.  Y.  136,  Chief  Judge  Euger  says  (at  p.  143)  :  "  The  exercise 
of  a  judicial  or  discretionary  power,  by  a  municipal  corporation, 
which  results  in  a  direct  and  physical  injury  to  the  property  of 
an  individual,  and  which  from  its  nature  is  liable  to  be  re- 
peated and  continuous,  but  is  remediable  by  a  change  of  plan, 
renders  the  corporation  liable  for  such  damages  as  occur  in  con- 
sequence of  its  continuance  of  the  original  cause  after  notice,  and 
an  omission  to  adopt  such  remedial  measures  as  experience  has 
shown  to  be  necessary  and  proper." 

All  that  is  required  of  a  municipal  corporation  in  building  a 
sewer  is  that  it  shall  adopt  a  plan  of  construction  reasonably  cal- 
culated to  meet  the  needs  of  the  present  and  of  the  future  so  far 
as  they  can  be  reasonably  anticipated.  If  it  performs  this  duty 
and  thereafter  properly  maintains  the  sewer,  it  is  not  liable  for 
injuries  to  property  resulting  from  the  overflow  of  the  sewer  occa- 
sioned by  rain  storms  of  extraordinary  violence.  Sundheimer  v. 
City  of  New  York,  77  App.  Div.  53,  79  N.  Y.  Supp.  278,  distin- 
guishing Talcott  V.  City  of  New  York,  58  N.  Y.  514,  69  N.  Y, 
Supp.  36a;  Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136. 
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A  municipal  corporation  is  not  liable  to  a  private  action  for 
damages  accruing  for  not  providing  sufficient  sewerage  for  drain- 
ing plaintiff's  premises.  This  duty,  although  not  a  judicial  one, 
is  of  a  judicial  nature,  requiring  qualities  of  deliberation  and 
judgment.    Mills  v.  City  of  Brooklyn,  32  N.  Y.  489. 

"  In  the  construction  and  Aaintenance  of  a  sewer  or  drainage 
system,  a  municipal  corporation  exercises  a  part  of  the  govern- 
mental powers  of  the  State  for  the  customary  local  convenience 
and  benefit  of  all  the  people;  and  in  the  exercise  of  these  dis- 
cretionary functions  the  municipality  cannot  be  required  to  re- 
spond in  damages  to  individuals  for  injury  to  health,  resulting 
either  from  omissions  to  act,  or  the  mode  of  exercising  the  power 
conferred  on  it  for  public  purposes  to  be  used  at  discretion  for 
the  public  good."    Hughes  v.  City  of  Auburn,  161  X.  Y.  96. 

"A  municipal  corporation  is  not  chargeable  with  such  negli- 
gence in  the  selection  of  a  route  or  the  adoption  of  a  plan  for  a 
sewer  as  will  render  it  liable  for  consequential  damages  not 
caused  by  willful  misconduct  to  the  property  of  an  abutting  owner, 
produced  by  the  settling  of  the  ground  in  front  of  his  premises, 
due  to  the  work  of  construction,  when  the  sewer  was  lawful,  was 
duly  authorized  by  statute,  and  the  route  selected  was  a  proper 
one,  and  the  plan  adopted  had  been  in  general  use  for  years,  was 
carefully  prepared  to  protect  both  public  and  private  interests, 
and  was  reasonably  safe."  Uppington  v.  City  of  New  York,  165 
X.  Y.  222. 

In  Paine  v.  Village  of  Delhi,  116  N.  Y.  224,  at  p.  228,  the 
language  of  Miller,  J.,  in  Urquhart  v.  City  of  Ogdensburgh,  91 
N .  Y.  67,  is  cited  with  approval  as  follows :  "  The  rule  is  well 
settled  that  where  power  is  conferred  on  public  officers  or  a  mu- 
nicipal corporation  to  make  improvements,  such  as  streets,  sewers, 
etc.,  and  keep  them  in  repair,  the  duty  to  make  them  is  quasi- 
judicial  or  discretionary,  involving  a  determination  as  to  their 
necessity,  requisite  capacity,  location,  etc.,  and  for  a  failure  to 
oxercise  this  power,  or  an  erroneous  estimate  of  the  public  needs, 
no  civil  action  can  be  maintained,  but  when  the  discretion  has 
been  exercised  and  the  street  or  improvement  made,  the  duty  of 
keeping  it  in  repair  is  ministerial,  and  for  neglect  to  perform 
such  a  duty  an  action  by  the  party  injured  will  lie." 

Where  the  duty  violated  is  purely  judicial,  no  action  lies  for 
misoonduct  or  delinquency,  however  gross,  even  if  corrupt  motives 
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are  charged.  The  same  principle  prevails  where  the  party  on 
whom,  the  duty  devolves,  though  not  a  judge,  is  clothed  with  dis- 
cretionary powers,  to  be  exerted  or  withheld  according  to  his  sense 
of  fitness  and  propriety.  When  the  power  to  make  certain  im- 
provements in  a  city  is  discretionary,  a  private  action  cannot  be 
maintained  against  the  corporation  for  an  omission  to  construct 
a  particular  improvement.  Wilson  v.  Mayor  of  New  York,  1  Den. 
595. 

§  6.  Liability  for  streets  and  hisfhwaye —  It  is  said  in  Williams 
on  Municipal  Liability,  §  70,  that  the  practical  result  of  the  con- 
sideration by  the  courts,  as  to  liability  of  municipality  for  defects 
in  highways,  may  be  summed  up  in  the  statement  that  the  courts 
of  last  resort,  in  most  of  the  States,  have  enforced  the  doctrine 
that  municipal  corporations  proper  are  responsible  at  common 
law  for  injuries  arising  from  their  neglect  to  keep  the  streets 
reasonably  safe  for  public  travel. 

The  theory  on  which  cities  and  villages  were  first  held  liable 
for  defects  in  highways  is,  not  merely  that  they  are  corporations, 
but  that  they  obtain  valuable  franchises,  and  in  consideration 
therefor  undertake  to  perform  with  fidelity  their  charter  obliga- 
tion. Although  this  may  be  fiction,  the  principle  is  too  well  set- 
tled in  tLe  law  to  be  ignored.  This  principle  is  not  applicable  to 
counties,  which,  while  the  statute  may  make  them  municipal  cor- 
porations, they  are  something  more  than  that  —  they  are  political 
divisions  of  the  State;  and  while  the  State  doubtless  can  impose 
upon  counties  liability  for  neglect  to  perform  local  duties,  it  is 
necessary  that  there  should  be  positive  legislation  to  accomplish 
that  purpose.  Albrecht  v.  County  of  Qtieena,  84  Hun,  399,  32 
X.  Y.  Supp-  473 ;  People  ex  ret,  Martin  v.  Westchester  County, 
57  App.  Div.  135,  67  N.  Y.  Suptp.  91;  Godfrey  v.  County  of 
Queens,  89  Hun,  18,  34  K  Y.  Supp.  1052. 

A  municipal  corporation  having  the  power  of  maintaining  and 
controlling  all  streets  is  bound  to  exercise  ordinary  and  reason- 
able care  and  diligence,  and  see  that  they  are  kept  reasonably 
safe-    Nelson  v.  Village  of  Canisteoy  100  N.  Y.  89  (93). 

A  city  in  the  ordinary  and  usual  care  of  its  streets,  both  as  to 
repairs  and  cleanliness,  acts  in  the  discharge  of  the  special  power 
granted  it  by  the  legislature,  in  the  exercise  of  which  it  is  a  legal 
individual,    as   distinguished   from    its   governmental    functions 
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when  it  acts  as  a  sovereign.  So  held  in  an  action  brought  to  re- 
cover damages  for  the  death  of  a  child,  who  was  run  over  and 
killed  by  a  horse  attached  to  an  ash  cart  of  the  street-cleaning 
department  of  the  city  of  New  York.  Missano  v.  Mayor,  160 
N.  Y.  123. 

The  opinion  of  Bartlett,  J.,  collates  and  discusses  the  author- 
ities upon  this  subject,  distinguishing  Maxmilian  v.  The  Mayor, 
62  X.  Y.  160,  where  it  was  held  that  a  person  struck  and  run 
over  by  an  ambulance  driven  by  an  employee  of  public  charities 
and  correction  could  not  recover.  The  latter  case  was  followed, 
Lefrois  v.  County  of  Monroe,  162  N.  Y.  563. 

In  Quill  V.  The  Mayor,  36  App.  Biv.  476,  55  K  Y.  Supp.  889, 
Justice  CuUen  also  considers  the  authorities  bearing  upon  this 
question,  holding  the  same  rule  as  that  enunciated  in  the  Missano 
case,  that  the  removal  of  ashes  and  garbage  is  a  private  duty  of 
the  municipality,  and  that  the  city  is  liable  to  one  who  has  sus- 
tained personal  injuries  because  of  the  negligence  of  the  driver 
of  the  ash  and  garbage  cart  belonging  to  the  street-cleaning  de- 
partment. 

Tiedman  says  that  the  city  is  bound  to  repair  streets  when  the 
failure  to  do  so  menaces  the  safety  of  public  travel.  Tiedman, 
§  342;  Weet  v.  Brockport,  16  N.  Y.  161  Davenport  v.  Ruck- 
man,  37  X.  Y.  568. 

This  duty  to  repair  is  comprehensive  and  includes  the  removal 
of  obstructions.  Goodfellow  v.  New  York,  100  N.  Y.  15.  Sticks 
of  lumber,  logs,  and  the  like.  Gorham  v.  Cooperstown,  59  N.  Y. 
660.    A  pile  of  ashes.     Ring  v.  Cohoes,  77  N.  Y.  83. 

It  is  settled  by  a  long  line  of  decisions  in  this  State  that  munici- 
pal corporations  proper,  having  the  powers  ordinarily  conferred 
upon  them  respecting  streets  within  their  limits,  owe  to  the  public 
the  duty  to  keep  them  in  safe  condition  for  use  in  the  usual  mode 
by  travelers,  and  are  Habile  in  a  civil  action  for  special  injury 
resulting  from  neglect  to  perform  this  duty.  Ehrgott  v.  Mayor, 
etc.,  of  City  of  New  York,  96  N.  Y.  271. 

The  erection  of  necessary  barriers,  railings,  signs,  and  lights. 
Kennedy  v.  Mayor,  73  K  Y.  365 ;  Huhhell  v.  Yonkers,  104  N.  Y. 
434.  The  removal  of  ice  or  snow  within  a  reasonable  time  after 
the  same  has  accumulated.  Taylor  v.  Yonkers,  105  N.  Y.  202 ; 
Kinney  v.  Troy,  108  N.  Y.  567. 

The  liability  of  municipality  for  care  of  streets  arises  iu  almoot 


Digitized  by  VjOOQIC 


RULES  gover:?inq  biguts  of  parties  in  torts.        131 
Art.  12.    Municipal  and  Quasi- Municipal  Corporations. 

every  instance  in  actions  for  negligence  or  nuisance.     The  gen- 
eral rule  as  to  the  duty  of  municipal  corporations  to  care  for  tho 
streets  and  sidewalks  is  well  settled;  but  the  application  of  the 
rule  has  given  rise  to  much  litigation  in  actions  of  the  character 
referred  to,  more  particularly  in  connection  with  the  liability  of 
the  cities  for  accidents  arising  from  failure  to  remove  ice  and 
snow  from  the  sidewalks.     Some  of  the  later  authorities  upon 
that  subject  are,  Lichtenstein  v.  Mayor,  159  X.  Y.  500,  holding 
that  the  duty  of  the  city  to  keep  its  walks  free  from  ice  and  snow 
does  not  require  it  also  to  clear  that  part  of  the  roadway  that  is 
so  near  those  walks  that  a  traveler  may  step  upon  it  to  avoid  a 
*  pool  of  water ;  that  the  city  is  not  bound  to  remove  from  the  road- 
way or  bed  of  the  street  ridges  of  snow  accumulated  from  clear- 
ing of  sidewalks.     That  the  law  does  not  impose  upon  the  mu- 
nicipality the  duty  of  foreseeing  that  water  may  accumulate  on 
the  walk,  and  that  a  traveler,  in  avoiding  it,  may  be  injured  by 
stepping  upon  a  ridge  of  snow  cast  from  the  walk  into  the  road- 
way. 

Tremley  v.  Harmony  Mills,  171  K  Y.  598,  holds  that  a 
property-owner  who  negligently  maintains  a  leader  from  the  roof 
of  a  building  so  as  to  discharge  water  on  the  sidewalk,  by  which 
ice  is  accumulated  thereon  and  the  walk  rendered  dangerous,  is 
liable  in  damages  to  any  person  who  is  injured  thereby.  This 
is  based  upon  the  ground  that  the  municipality  would  be  liable 
under  such  circumstances. 

A  very  full  and  exhaustive  citation  of  authorities  upon  the 
liability  of  a  municipal  corporation  as  to  its  nature  and  extent 
will  be  found  in  the  brief  of  appellant  in  Danaher  v.  City  of 
Brooklyn,  119  'N.  Y.  241,  where  it  is  held,  opinion  Earl,  J. 
(p.  254),  that  the  liability  of  a  corporation  that  its  streets  or 
other  constructions  shall  be  in  safe  and  proper  condition  extends 
only  to  the  exercise  of  reasonable  care  and  diligence. 

§  7.  liability  for  acts  of  boards  or  departments In  Tormey 

V.  The  Mayor,  12  Hun,  542,  the  rule  is  laid  down:  "Although 
where  a  board  or  department  of  a  city  government  is  created 
by  legislative  enactment,  and  is  not  subject  to  the  control 
or  direction  of  the  city  government,  the  latter  deriving  no  pe- 
cnniary  benefit  from  the  existence  of  the  former,  the  city  govern- 
ment is  not  responsible  for  damages  occasioned  by  the  nesgrlifi^ence 
and  malfeasance  of  the  former ;  yet  where  the  city  does  derive  a 
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benefit  from  the  existence  of  the  board,  and  its  employees  partici- 
pate in  the  wrong,  by  which  the  injury  is  occasioned,  it  is  liable 
therefor." 

To  determitie  where  there  is  municipal  responsibility,  the  in- 
quiry must  be,  whether  the  department  whose  misfeasance  or  non- 
feasance is  complained  of  is  a  part  of  the  machinery  for  carrying 
on  the  municipal  government,  and  whether  it  was  at  the  time  en- 
gaged in  the  discharge  of  a  duty,  or  charged  with  a  duty  primarily 
resting  upon  the  municipality.  Ehrgott  v.  Mayor,  96  N.  Y.  264 
(273),  citing  and  collating  numerous  authorities. 

In  Fire  Ins.  Co.  v.  Keeseville,  148  N.  Y.  46,  supra,  an  ac- 
tion was  brought  for  negligence  on  the  part  of  the  defendant  for  ' 
failing  to  keep  its  water  works  and  fire  appliance  in  working  order, 
and  failing  to  employ  competent  men  to  manage  and  care  for  the 
same.  It  was  held,  reversing  80  Hun,  162,  29  N.  Y.  Supp.  1130, 
that  the  grant  of  power  to  maintain  a  system  of  water  works  was 
exclusively  for  public  purposes  belonging  to  the  corporation  in  its 
public,  political,  or  municipal  character,  and  that  the  corporation 
was  not  liable  at  the  suit  of  a  citizen.  Cited  Hughes  v.  City  of 
Auburn,  161  N.  Y.  96,  holding  that  an  individual  who,  without  any 
invasion  of  his  property  rights,  suffered  from  disease  superin- 
duced by  neglect  of  authorities  of  the  city  to  observe  sanitary  laws 
in  a  construction  or  maintenance  of  a  system  of  sewerage,  cannot 
recover  damages  from  the  municipality. 

Police  officers  appointed  by  cities  are  not  its  agents  or  ser- 
vants, in  such  a  sense  as  to  render  a  city  responsible  for  the  dam- 
ages occasioned  to  third  persons  by  failure  on  their  part  to  duly 
and  properly  discharge  the  duties  imposed  upon  them.  McKay 
V.  City  of  Buffalo,  9  Hun,  401,  affirmed  in  74  N.  Y.  619.  In 
Woodhull  V.  Mayor,  150  N.  Y.  450,  it  was  held  that  the  cities  of 
New  York  and  Brooklyn  were  not  liable  for  the  acts  of  a  bridge 
policeman  done  in  his  public  character  as  a  policeman.  Kunz  v. 
City  of  Troy,  36  Hun,  615,  follows  McKay  v.  City  of  Buffalo,  0 
Hun,  401. 

Nor  is  a  municipal  corporation  liable  for  the  negligence  of 
firemen,  while  engaged  in  the  discharge  of  their  duties.  The 
members  of  a  fire  department  do  not  act  as  the  servants  or  agents 
of  city,  but  as  officers  charged  with  public  service  for  whose  act 
therein  no  action  of  negligence  lies  against  the  city.  Smith  v. 
City  of  Rochester,  76  N.  Y.  606. 
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Nor  is  a  municipal  corporation  liable  for  n^lect  or  miscon- 
duct of  its  health  officers.  It  cannot  be  held  responsible  for  the 
consequences  of  wrongful  acts  of  the  board  of  healthy  its  agents,  or 
employees.  Parker  &  Worthington  on  Public  Health  and  Safety, 
§  160,  and  cases  cited ;  Bamber  v.  City  of  Rochester,  26  Hun, 
587,  affirmed  on  opinion  below,  97  N.  Y.  625,  which  cites  2  Dill, 
on  Mun.  Corp.  772 ;  Ham  v.  Mayor  of  New  York,  70  N.  Y.  459 ; 
Tone  V.  Mayor,  70  N.  Y.  157,  distinguishing  Tormey  v.  Mayor, 
12  Hun,  542. 

Nor  is  a  city  responsible  for  the  acts  or  omissions  of  the  de- 
partment of  buildings.  Connors  v.  Mayor,  11  Hun,  439,  citing 
Maxmilian  v.  Mayor,  62  N.  Y.  160. 

In  Ham  v.  Mayor  of  New  York,  70  N.  Y.  459,  it  is  held  that 
the  department  of  public  instruction  of  the  city  of  New  York  is 
charged  with  the  performance  of  duties,  not  local  or  corporate, 
but  relating  and  belonging  to  an  administrative  branch  of  the 
State  government ;  that  the  commissioners  in  this  department  have 
exclusive  authority  as  to  the  employ  and  control  of  subordinates 
and  servants,  and  that  the  city  corporation,  therefore,  is  not  liable 
for  negligence  or  unskillfulness  on  the  part  of  subordinates  or 
servants  employed  by  the  commissioners. 

It  is  held  in  Mahon  v.  Mayor  of  New  York  (Common  Pleas, 
Gen.  Term),  1  Ann.  Cas.  361,  that  the  park  commissioners  of  the 
city  of  New  York  are  the  agents  of  the  city  in  the  management 
of  its  corporate  property  committed  to  their  charge,  and  that  the 
city  is  responsible  for  their  acts  if  within  the  scope  of  their  au- 
thority, followed  by  note  on  "  Municipal  liability  for  tortious 
acts  of  officers  and  agents,*^  p.  366. 

§  8.  laability  for  acts  af    asiessors  and  oollectors  af   taxes 

Municipal  corporations  are  not  responsible  for  the  tortious  act 
of  the  city  treasurer,  or  of  assessors,  or  collectors  of  taxes,  while 
acting  in  the  line  of  their  duty.  It  is  held  that  the  assessors  and 
collectors  are  not  in  any  l^al  sense  the  agents  of  the  town  in  its 
corporate  capacity  in  the  assessment  and  collection  of  taxes,  and 
the  town  is  not  responsible  for  any  mistake  or  misfeasance  by 
them  in  the  performance  of  its  duties.  Lorillard  v.  Town  of  Mon- 
roe, 11  N.  Y.  392.  This  case,  with  others,  is  cited  in  Consoli- 
dated Ice  Co.  V.  Mayor  of  New  York,  166  N.  Y.  92  (102),  to 
the  proposition  that  assessors  are  not  agents  of  a  town  or  city,  nor 
is  either  responsible  for  their  acts,  whether  a  result  of  mistake  or 
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misfeasance,  but  they  are  independent  public  officers  whose  duties 
in  no  respect  concern  the  strictly  corporate  interests  of  the  mu- 
nicipality. Same  rule  having  been  distinctly  stated  in  People  ex 
rel.  Eckerson  v.  Zundel,  157  N.  Y.  513,  opinion  Martin,  J.,  518, 
and  in  People  ex  rel.  New  England  Dressed  Meat  Co.  v.  Roberts, 
155  N.  Y.  408,  opinion  Martin,  J.,  413,  citing  Mechem  on  Public 
Officers,  §  28. 

Actions  to  recover  money  paid  for  illegal  taxes  may  be  main- 
tained under  some  circumstances,  but  there  must  exist  these 
facts :  First.  The  authority  to  levy  the  tax  must  have  been  wholly 
wanting^  making  the  tax  invalid  and  not  merely  irregular.  So 
held  as  to  the  local  assessors  in  Peyser  v.  Mayor,  70  N.  Y.  497, 
where  it  is  also  held  that  there  must  have  been  duress  under  which 
the  person  was  obliged  to  pay  the  tax,  which  is  the  second  requisite 
in  order  to  recover.  Third.  The  money  must  have  been  received 
by  the  municipality  for  its  own  use  in  carrying  out  corporate  pur- 
poses distinct  from  public  purposes.  Howell  v.  City  of  Buffalo, 
15  N.  Y.  512 ;  Dewey  v.  Supervisors  of  Niagara  County,  62  N.  Y. 
294  —  the  latter  case  holding  that  a  county  can  only  be  made 
liable  for  money  alleged  to  have  been  wrongfully  demanded  or 
collected,  or  had  and  received  by  it  for  the  benefit  of  another, 
where  the  moneys  have  come  to  its  treasury  for  its  use,  or  where 
it  has  had,  or  might  have  had  the  benefit  thereof. 

Where  a  warrant  was  issued  to  a  constable,  directing  him  to 
collect  from  the  persons  named  in  a  schedule  annexed  and  upoTi 
the  assessment  and  tax-roll  of  a  certain  ward,  the  several  sums 
opposite  to  their  names,  and  the  constable  seized  property  be- 
longing to  the  plaintiff,  whose  name  did  not  appear  upon  either 
list,  the  court  held,  in  an  action  for  conversion,  that  the  corpora- 
tion was  not  liable.  The  decision  here  was  placed  on  the  ground 
that  the  tortious  taking  by  the  constable  was  neither  authorized 
by  it  in  the  beginning  nor  subsequently  ratified.  Being  a  wholly 
iinauthorized  act,  the  corporation  could  not  be  made  responsible 
for  it.  Everson  v.  Syracuse,  100  N.  Y.  577;  Williams  on  Mu- 
nicipal Liability  for  Tort,  46. 

But  where  a  municipal  corporation  acting  through  its  officers 
in  the  execution  of  the  power  conferred  upon  it  to  collect  a  tax 
assessed  upon  a  particular  citizen,  enforces  its  collection  out  of  the 
property  of  another  in  no  wise  liable  therefor,  and  appropriates 
the  proceeds  of  the  collection  to  its  own  use,  with  full  knowledge 
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of  the  illegality  of  the  proceeding,  it  becomes  liable  to  the  owner 
for  the  spoliation  of  his  property.  Teall  v.  City  of  Syracuse, 
120  N.  Y.  184,  distinguishing  Everson  v.  City  of  Syracuse,  100 
K.  Y.  577. 

If  the  property  taxed  is  exempt  from  taxation  by  Federal  stat- 
ute, as  in  the  case  of  United  States  bonds,  an  illegal  tax  thereon 
can  be  recovered  back  from  the  city.  National  Bank  of  Chemung 
V.  Chemung  County,  53  N.  Y.  49. 

In  ^tna  Ins.  Co.  v.  Mayor,  153  N.  Y.  331,  it  was  held  that 
an  action  may  be  maintained  to  recover  back  moneys  voluntarily 
paid  in  satisfaction  of  a  tax  without  first  having  the  assessment 
set  aside  or  vacated,  or  making  a  prior  demand  for  the  return  of 
the  money,  if  the  assessment,  although  valid  on  its  face,  is  in  fact 
void,  because  the  assessors  had  no  jurisdiction  to  make  it 

A  local  assessment,  originally  invalid,  collected  with  no  color 
of  authority  for  corporate  purposes,  may  be  recovered  with  in- 
terest Bank  of  the  Commonwealth  v.  Mayor,  43  N.  Y.  184 
(189). 

The  decision  in  this  case  is  apparently  placed  upon  two  grounds : 
First.  That  there  was  no  valid  statute  of  the  State  authorizing  the 
assessment  and  collection  of  a  tax  upon  United  States  bonds ;  that 
all  the  statutes  purporting  to  give  such  authority  were  void  under 
the  Constitution  of  the  United  States.  Second.  That  the  action 
was  not  based  upon  the  misfeasance  of  the  agents  of  the  city  in 
eollectiiig  the  money,  but  to  recover  moneys  in  the  hands  of  the 
defendant  city  which  did  not  belong  to  it,  but  to  the  plaintiff, 
for  the  reason  that  the  money  was  received  by  defendant  through 
machinery  created  by  law  to  collect  money  for  it,  which  was  in- 
valid, and  that  no  title  could  thereby  be  acquired  to  the  money. 
Distinguishing  Lorillard  v.  Town  of  Monroe,  11  N.  Y.  392. 

In  Bowen  v.  May,  120  N.  Y.  357  (365),  it  is  held  that  when 
a  collector  of  taxes  holds  a  tax  warrant,  valid  on  its  face,  by 
which  he  threatens  to  sell  the  lands  against  which  the  tax  is  as- 
sessed if  it  is  not  paid,  the  payment  of  the  tax  by  the  landowner 
is  not  a  voluntary  one.  Citing  Bruecher  v.  VUlage  of  Port  Chester, 
101  N.  Y.  240. 

In  such  case  an  action  may  be  maintained  to  recover  back  the 
amount  involuntarily  paid  without  first  having  the  assessment  set 
aside  or  vacated,  and  demand  for  the  return  of  the  money  is 
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unnecessary  before  the  commencement  of  an  action  to  recover  it. 
^tna  Ins.  Co.  v.  Mayor,  153  N.  Y.  331  (339). 

A  mere  protest  against  payment  of  the  money  upon  a  tax  is 
not  suiEcient  to  authorize  its  recovery.  Union  Pacific  R.  R.  Co. 
V.  Dodge  County  Comrs.,  98  TJ.  S.  541 ;  Silliman  v.  Wing,  7  Hill, 
159 ;  Phelps  v.  New  York,  112  N.  Y.  216,  opinion  Gray,  J. 

Judge  Dillon  (§  943)  says  that  "  The  coercion  or  duress  which 
will  render  a  payment  of  taxes  involuntary  must  in  general  con- 
sist of  some  actual  or  threatened  exercise  of  power,  possessed,  or 
believed  to  be  possessed,  by  the  party  receiving  the  payment  from 
the  person  or  property  of  another,  from  which  the  latter  has  no 
other  means  of  immediate  relief  except  by  making  payment 

§  9.  liability  for  use  of  mnnioipal  property. —  Upon  the  ground 
that  owners  of  property  are  liable  for  its  improper  use  and  con- 
dition, municipal  corporations  have  been  held  liable  for  damages 
caused  by  defective  condition  of  property,  which  is  held  by  them 
in  the  private  character  of  owner  or  lessee,  to  the  same  extent, 
and  in  the  same  manner,  as  private  corporations  and  individuals. 
Tiedman,  §  336a,  citing  Hill  v.  Boston,  122  Mass.  344  (359). 

The  following  New  York  cases  are  cited  by  Tiedman  as  bearing 
upon  this  proposition:  Bailey  v.  New  York,  3  Hill,  531  (539) ; 
Radway  v.  Briggs,  37  N.  Y.  256;  Kennedy  v.  Mayor,  73  N.  Y. 
365.     See  Seaman  v.  Mayor,  80  N.  Y.  239. 

Radway  v.  Briggs,  37  N.  Y.  256,  holds  that  the  right  to  collect 
v/harf  age  by  a  State  corporation  carries  with  it  the  correlative  duty 
of  keeping  wharves  in  repair ;  and  that  where  the  defendant  had 
transferred  that  right  to  another  party  the  lessee  was  liable  in 
damages. 

In  McAvoy  v.  Mayor,  54  How.  Pr.  247,  Judge  Barrett  holds 
that  the  city  of  New  York  is  responsible  for  damages  caused  by 
negligence  of  the  Croton  aqueduct  department,  or  department  of 
public  works,  in  laying  and  keeping  in  repair  the  water  pipes  in 
the  streets  of  said  city  upon  the  ground  that  it  is  a  corporate  and 
not  a  political  or  governmental  duty.  Distinguishing  it  from 
Maxmilian  v.  Mayor,  62  N.  Y.  160. 

A  municipal  corporation  in  its  private  capacity  of  owner  of 
lands  and  houses  is  to  be  regarded  in  the  same  light  as  an  indi- 
vidual and  dealt  with  accordingly;  so  held  with  regard  to  dam  on 
Croton  sewer  forming  part  of  water  works.  Bailey  v.  The  Mayor, 
3  HiU,  631. 
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Where  a  city  owns  property  used  other  than  for  governmental 
purposes,  or  receives  benefit  from  such  property,  it  is  liable  as 
an  individual.  It  seems  that  a  city  is  charged  with  the  duty  of 
keeping  a  dock  owned  by  it  in  a  safe  condition,  and  if  in  using 
it  in  a  customary  way  party  is  injured  without  fault  of  his,  city 
if*  liable.     Kennedy  v.  Mayor,  73  N.  Y.  865. 

§  10.  Liability  for  oonaequential  injury  to  property. —  When,  in 
the  exercise  of  authority  conferred  upon  them  by  the  legislature, 
municipal  corporations  perform  acts,  as  a  result  of  which  some 
indirect  or  consequential  injury  is  sustained  by  an  individual^ 
the  latter  has  no  right  of  action  for  such  injury.  Such  injuries 
are  damnum  absque  injuria.  But  when  a  corporation  takes 
the  property  of  an  individual  it  must  pay  for  it.  Hoifmeyer  v. 
City  of  Brooklyn,  162  N.  Y.  584,  citing  RadcUff's  Exrs.  v.  Mayor, 
4  N.  Y.  205 ;  Bellinger  v.  N.  T.  C.  R.  R.  Co.,  23  N.  Y.  47 ; 
Atwater  v.  Trustees  of  the  Village  of  Canandaigua,  124  N.  Y. 
602 ;  Noonan  v.  City  of  Albany,  79  N.  Y.  476 ;  N.  Y,  C.  &  H.  R. 
R.  R.  Co.  V.  City  of  Rochester,  127  K  Y.  591,  and  Seifert  v. 
City  of  BrooJclyn,  101  N.  Y.  143,  distinguishing  St.  Peter  v. 
Demson,  58  N.  Y.  416. 

These  authorities  with  the  Hoffmsyer  case,  supra,  are  again 
cited  in  Fries  v.  N.  Y.  £  Harlem  R.  R.  Co.,  169  N.  Y.  270, 
distinguishing  Lewis  v.  N.  Y.  &  H.  R.  R.  Co.,  162  N.  Y.  202, 
holding,  opinion  Martin,  J.,  that  it  is  well  settled  that  acts  au- 
thorized by  an  express  enactment  of  the  legislature,  and  per- 
formed in  good  faith  upon  work  of  a  public  character,  do  not 
render  the  person  performing  them  liable  for  special  damages, 
unless  there  is  an  absence  of  due  care  or  skill  in  the  execution  of 
the  work;  that  an  act  done  under  the  express  authority  of  law 
for  a  public  purpose,  if  done  in  the  proper  manner,  and  the  prop- 
erty of  an  individual  is  not  taken  or  encroached  upon,  will  not 
subject  the  person  doing  it  for  its  consequences,  whatever  they 
may  be,  unless  the  law  provides  compensation  for  injuries  of  that 
character.     See  Muhlker  v.  N.  Y.  &  H.  R.  R.  Co.,  173  N.  Y.  549. 

In  Radcliff's  Exrs.  v.  Mayor,  4  N.  Y.  195,  it  is  held  that 
where  a  municipal  corporation,  under  authority  of  its  charter, 
grades  and  levels  a  street,  an  action  will  not  lie  by  an  adjoining 
owner  whose  lands  are  not  actually  taken,  for  special  damages  to 
his  premises,  where^  there  is  no  want  of  care  or  skill  in  the  exe- 
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cution  of  the  work,  and  no  provision  in  the  charter  for  the  pay- 
ment of  damages  of  that  kind. 

A  municipal  corporation  acting  under  its  powers  conferred  by 
the  legislature  to  make,  repair,  grade,  and  improve  streets,  may 
grade  or  alter  the  grade  of  streets  already  established,  without 
liability  for  damages,  where  there  is  no  actual  entry  on  private 
property,  and  the  work  is  oonifined  to  a  street,  provided  reasonable 
care  is  employed  in  doing  the  work,  in  the  absence  of  a  statute 
giving  compensation  in  such  cases.  Urquhart  v.  City  of  Ogdens- 
burgh,  91  N.  Y.  67;  Watson  v.  City  of  Kingston,  114  N.  Y.  88. 

§  11.  Liability  for  property  destroyed  by  mob. —  By  the  provi- 
sions of  the  General  Municipal  Law  (chap.  17,  General  Laws, 
§  21),  a  city  or  county  is  made  liable  to  a  person  whose  property 
is  destroyed  or  injured  by  a  mob  or  riot.  Chapter  428,  Laws  of 
1855,  is  repealed  by  that  chapter. 

At  common  law  municipal  corporations  were  not  subjected  to 
any  responsibility  for  the  safety  of  private  property  within  their 
limits.  Williams  on  Municipal  Liability  for  Torts,  290;  Tied- 
man,  §  334;  Louisiana,  etc.  v.  New  Orleans,  109  U.  S.  285. 

The  principle  of  legislation  upon  this  subject  is  said  to  be  de- 
rived from  England,  and  that  as  early  as  1285,  Parliament,  by 
statute,  provided  a  remedy  against  the  hundred,  county,  etc.,  in 
which  a  robbery  should  take  place  for  the  damages  caused  thereby. 
The  legislation  upon  this  subject  eventuated  in  the  Riot  Act  of 
George  I,  one  of  the  sections  of  which  provided  that  in  case  a 
church  or  dwelling-house  should  be  destroyed  by  mob,  the  in- 
habitants of  the  hundred,  in  which  it  should  be  situated,  should 
be  liable  for  its  value.  The  thing  to  be  accomplished  is  not  merely 
compensation  for  loss,  but  prevention  of  loss  with  compulsory  com- 
pensation as  the  incentive.  Underhill  v.  Manchester,  45  N.  H. 
225. 

In  Darlington  v.  The  Mayor,  31  N.  Y.  164,  it  was  held  that 
an  act  for  compensating  parties  whose  property  may  be  destroyed 
in  consequence  of  mobs  and  riots  (Laws  of  1855,  chap.  428),  was 
constitutional.     Orr  v.  City  of  Brooklyn,  36  N.  Y.  661. 

Since  an  action  of  this  character  is  brought  under  special  stat- 
ute and  maintainable  solely  by  its  authority,  the  limitation  as  to 
time  within  which  the  suit  must  be  brought  is  so  incorporated 
with  the  remedy  as  to  make  it  an  integral  part  of  it,  a  condition 
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precedent  to  the  maintenance  of  the  action.     Hill  v.  Supervisors 
of  Rensselaer  County,  119  N.  Y.  340. 

§  12.  Hot  liable  far  damages  from  works  of  oonstruction. — 
A  municipal  corporation  does  not  insure  the  citizen  against 
damage  from  works  of  its  constmction.  Its  obligation  and  duty 
in  such  respect  is  measured  by  the  exercise  of  reasonable  care  and 
diligence.  Liability  can  only  be  predicated  upon  its  neglect  and 
misconduct.    Jenney  v.  City  of  Broohlyn,  120  N.  Y.  164. 

In  an  action  to  recover  damages  for  injuries  to  the  vault  of  a 
building,  constructed  under  a  sidewalk,  alleged  to  have  been 
caused  by  the  negligence  of  defendant  in  blasting  while  engaged 
in  excavating  a  trench  in  the  street  in  front  of  the  building,  un- 
der a  municipal  contract  providing  that  the  blasting  should  be 
conducted  in  conformity  with  the  city  ordinances,  where  there 
is  no  evidence  showing  or  tending  to  show  negligence  in  the  per- 
formance of  the  work,  and  for  aught  that  appears  the  itijuries 
may  have  been  a  natural  result  thereof,  influenced  possibly  in  ad- 
dition by  some  weakness  in  the  construction  of  the  building,  a 
nonsuit  is  properly  granted.  Holland  House  Co.  v.  Baird,  169 
X.  Y.  136. 

In  Bates  v.  Holhrook,  171  N.  Y.  460,  the  court  discusses  the 
liability  of  contractors  for  damages  in  carrying  on  a  work  in  the 
streets  of  the  city  authorized  by  statute.  At  page  468  it  is  said 
that  the  law  is  settled  in  this  State  that  acts  which  are  authorized 
by  the  express  enactments  of  the  legislature,  and  performed  in 
good  faith  upon  work  of  a  public  character,  do  not  render  the 
persons  performing  them  liable  for  consequential  damages,  un- 
less there  is  an  absence  of  due  care  and  skill  in  the  execution  of 
ihe  work.  It  is  held  that  the  plaintiff  in  the  case  then  at  bar  must 
suffer  the  annoyance  and  injury  from  such  acts  as  were  reasonably 
n<x;essary  to  the  execution  of  the  work ;  but  that  the  maintaining  of 
permanent  structures  for  the  purpose  of  carrying  on  the  work  at 
other  points  placed  an  unjust  and  undue  burden  upon  him.  That 
while  damages  which  are  inflicted  upon  abutting  property-owners 
in  the  performance  of  public  work  are  reasonably  and  properly 
regarded  as  damnum  absque  injuria,  the  exemption  rests  upon 
the  necessity  of  the  situation,  and  the  fact  that  the  defend- 
ants were  engaged  in  public  work  was,  under  the  circumstances,  no 
defense  to  the  charge  that  the  structures  in  front  of  plaintiff's 
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property  were  a  nuisance.     O'Brien,  J.,  filed  a  vigorous  dissent- 
ing opinion  in  this  case,  in  which  Parker,  Ch.  J.,  concurred. 

ABUCLE  xm. 

CHARITABLE  CORPORATIONS. 

The  question  of  liability  of  charitable  corporations  for  negli- 
gence is  considered  in  Olavin  v.  Rhode  Island  Hospital,  12  R.  I. 
411  (1879),  and  Beams  v.  Waterbury  Hospital,  66  Conn.  98 
(1895),  cases  reprinted;  Erwin's  Cases  on  Torts,  107,  129. 

The  Connecticut  case  cites,  among  others,  Harris  v.  Woman's 
Hospital,  27  Abb.  N.  C.  37,  14  N.  Y.  Supp.  881,  stating,  hoAv- 
ever,  that  the  case  was  decided  on  questions  of  fact,  and  that  no 
actual  negligence  or  want  of  care  was  found  on  the  part  of  the 
hospital  authorities,  the  surgeons,  or  the  nurse. 

In  that  case,  a  former  decision  holding  that  a  charity  patient 
has  the  same  right  of  action  for  malpractice  as  one  who  pays  for 
attendance  is  approved ;  and  Becker  v.  JaninsJci,  27  Abb.  N.  C. 
45,  15  N.  Y.  Supp.  675,  is  followed  by  a  note  as  to  the  respon- 
sibility of  physicians  and  surgeons  for  skill  and  care  in  charitable 
or  gratuitous  service. 

A  charitable  corporation  organized  for  the  purpose  of  giving 
gratuitous  surgical  treatment  to  indigent  persons  is  not  liable 
for  injuries  resulting  from  performing  an  operation  on  the  patient, 
where  the  corporation  has  exercised  due  care  in  the  selection  of 
its  skilled  employees  and  surgeons.  Van  Tassel  v.  Manhattan 
Eye  and  Ear  Hospital,  15  N.  Y.  Supp.  620.  Note  to  this  case 
cites  a  number  of  authorities,  and  the  case  itself  is  cited  to  the 
main  proposition  in  Joel  v.  Woman's  Hospital,  89  Hun,  73,  35 
N.  Y.  Supp.  37. 

In  Ward  v.  St.  Vincent's  Hospital,  39  App.  Div.  624,  57  N.  Y. 
Supp.  784,  it  was  held  that  a  contract  made  by  a  corporation 
maintaining  a  charity  hospital,  to  receive  a  patient  into  its  hos- 
pital and  for  an  agreed  compensation  furnish  her  with  a  skillful, 
trained,  and  competent  nurse,  was  within  the  powers  of  the  hos- 
pital and  that  it  was  liable  for  negligence,  granting  a  new  trial 
to  plaintiff.  65  App.  Div.  64,  72  N.  Y.  Supp.  587,  reports  the 
case  on  appeal  from  the  verdict  of  a  jury  in  favor  of  plaintiff. 
The  same  rule  seems  to  have  been  adhered  to,  and  the  case  sent 
back  for  a  new  trial  upon  exception  to  request  to  charge.    78  App. 
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Div.  317,  79  K  Y.  Supp.  1004,  the  case  is  reported  upon  third 
trial,  the  jury  having  again  found  in  favor  of  plaintiff.  At  page 
320  of  the  opinion  it  is  said  that  as  an  original  proposition  there  is 
very  much  doubt  whether  the  corporation  had  power  to  make  a 
contract  of  that  character,  but  holds  that  the  law  was  settled  by 
the  decision  in  39  App.  Div.  624,  supra,  and  is  now  the  law  of  the 
case,  citing  Dowries  v.  Harper  Hospital,  101  Mich.  555 ;  Oooch 
V.  Association  for  Relief  of  Aged  Females,  109  Mass.  558 ;  Benton 
V.  Trustees  of  Boston  City  Hospital,  140  Mass.  13 ;  Perry  v.  House 
of  Refuge,  63  Md.  20;  Powers  v.  Massachusetts  Homeopathic 
Hospital,  101  Fed.  896. 

In  Collins  v.  New  York  Post-Oradunte  Medical  School,  59  App. 
Div.  63,  at  page  66,  69  N.  T.  Supp.  106,  of  the  opinion  it  is  said 
that  however  opinions  may  differ  on  the  question  of  the  policy  of 
exempting  charitable  institutions  from  the  ordinary  rule  of  re- 
spondeat superior,  the  law  is  too  well  settled  in  this  State  to  per- 
mit a  recovery  against  the  institutions  for  the  wrong  committed 
bv  the  surgeon  who  operates  upon  a  plaintiff  gratuitously,  citing 
authorities  in  this  and  other  jurisdictions. 

Corbett  v.  St.  Vincenfs  Industrial  School,  79  App.  Div.  334, 
79  N.  Y.  Supp.  369,  collates  the  authorities  with  reference  to 
liability  of  institutions  of  this  character  and  arrives  at  the  con- 
clusion that  since  the  State  is  not  liable  for  the  injury  sustained 
by  an  inmate  of  any  of  its  prisons,  reformatories,  or  other  insti- 
tutions, which  is  the  result  of  negligence,  an  institution,  such  as 
IS  the  defendant  in  that  case,  should  not  be  held  liable  for  injuries 
sustained  throu^  negligence  by  persons  committed  to  its  custody. 

ABTICLE  XIT. 

ACTION    BY    PBR50NAL  REPRBSBNTATIVB  TO    RBCOVBR    FOR 
DEATH  BY  WRONGFUL  ACT. 

Independent  of  statutory  provisions  no  action  lies  for  injury 
which  results  in  death.  Buswell  on  Law  of  Personal  Injuries, 
§  15,  citing  Parker  v.  Bolton,  1  Campb.  493,  in  which  Lord  Ellen- 
borough  laid  down  the  proposition  that  "  In  a  civil  court  the 
deadi  of  a  human  being  could  not  be  complained  of  as  an  injury." 

Tiffany  on  Death  by  Wrongful  Act,  §§  2-15,  collates  the  an 
thorities  on  this  subject. 

It  is  said  in  Insurance  Co.  v.  Brame,  95  IT.  S.  754,  that  the 
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authorities  are  so  numerous  and  so  uniform  to  the  proposition  that 
by  the  common  law  no  civil  action  lies  for  an  injury  which  results 
in  death^  that  it  is  impossible  to  speak  of  it  as  a  proposition  open 
to  question.  Mr.  Justice  Hunt  adds,  that  it  has  been  so  decided 
in  many  cases  in  the  English  courts,  and  in  many  of  the  State 
courts,  and  no  deliberate^  well-considered  decision  to  the  contrary 
is  to  be  found.  Such  a  recovery  was  had  before  the  statute  in 
Ford  V.  Monroe,  20  Wend.  211,  but  the  point  that  the  action  would 
not  lie  does  not  seem  to  have  been  made.  It  was  not  in  any  event 
passed  upon  or  noticed  by  the  court,  and  it  is  said  by  Chief  Jus- 
tice Waite,  in  "  The  Harrisburg/'  119  U.  S.  202,  that  if  ever 
an  authority  for  such  an  action,  it  was  substantially  overruled  in 
Oreene  v.  Hudson  River  B.  B.  Co.,  2  Keyes,  294,  2  Abb,  Dec 
277,  which  holds  explicitly  that,  in  the  absence  of  statutory  pro- 
vision therefor,  such  an  action  will  not  lie,  citing  Whitford  v. 
Panama  B.  B.  Co.,  23  N.  Y.  476,  where  it  is  said  that  Ford  v. 
Monroe  was  disapproved  of  in  Pack  v.  The  Mayor,  3  N.  Y.  493. 

Actions  for  damages  by  reason  of  injuries  resulting  in  death 
were  unknown  to  the  common  law  and  are  founded  wholly  upon 
the  statute.    Stuber  v.  McEntee,  142  N.  Y.  200. 

A  cause  of  action  to  recover  damages  for  a  death  caused  by  de- 
fendant's negligence  is  for  a  tort;  it  exists  only  by  virtue  of  the 
statute  and  is  based  entirely  upon  negligence  and  tortious  con- 
duct of  the  defendants.  Bobinson  v.  Oceanic  Steam  Navigation 
Co.,  112  N.  Y.  315. 

The  right  of  action  against  a  person  causing  the  death  of  an- 
other was  first  given  in  England,  by  what  is  known  as  Lord 
Campbell's  Act,  entitled  "An  act  for  compensating  the  families 
of  persons  killed  by  accident,"  passed  in  1846,  which  seems  to 
have  already  been  the  law  of  Scotland.  Holland's  Jurisprudence, 
163.  Lord  Campbell's  Act  was  followed  in  this  State  by  chapter 
460,  Laws  of  1847,  giving  the  first  statutory  remedy  in  this  State 
which  was  amended  in  1849,  chapter  266,  by  limiting  the  re- 
covery to  $6,000;  in  1870,  chapter  78,  by  providing  for  addition 
of  interest  to  the  recovery.  By  amendment  to  the  Constitution, 
1894,  article  I,  section  18,  the  amount  of  damages  recoverable  in 
such  action  cannot  be  restricted  by  law.  The  statutory  pro- 
vision became  part  of  the  Code  of  Procedure  in  the  Throop  Re- 
vision, §  1902,  etc.,  by  which  the  right  of  action  is  given  for 
wrongful  act,  neglect,  or  default,  by  which  death  of  decedent,  leav- 
ing husband,  wife,  or  next  of  kin,  has  been  caused,  against  the 
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person  or  corporation  which  would  have  been  liable  for  injury  if 
death  had  not  ensued.  Provisions  are  made  for  the  distribution 
of  any  fund  which  may  arise  in  the  action.  It  is  held  that  this 
action  did  not  transfer  a  right  of  action  from  the  decedent  to  the 
representative  of  the  deceased  party,  but  gives  a  wholly  new  right 
of  action.  Black  v.  Midland  B.  B.  Co.,  8  Q.  B.  931 ;  Littlewood 
V.  Mayor,  89  N.  Y.  24. 

Distinguishing  features  of  the  action  are  that  it  may  be  main- 
tained whenever  death  is  caused  by  negligence  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to  maintain 
an  action;  that  it  is  for  the  exclusive  benefit  of  persons  men- 
tioned in  the  statute,  and  members  of  the  family  of  the  deceased, 
and  that  the  damages  recoverable  are  such  as  result  to  the  bene- 
ficiary from  the  death.    Tiffany  on  Death  by  Wrongful  Act,  §  22. 

The  right  of  action  given  by  section  1902  is  to  recover  for 
damages  for  wrongs  done  to  the  property  rights  or  interest  of  the 
beneficiaries  thereof  and  not  for  injuries  to  the  person  of  the  de- 
cedent, and,  therefore,  is  a  property  right  which  is  not  affected 
by  the  beneficiary's  death  but  becomes  a  part  of  his  estate.  Mat- 
ter of  Meekin,  164  N.  Y.  146. 

The  rule  that  plaintiff  cannot  recover  if  the  party  injured  in 
any  degree  contributes  to  the  injury  does  not  apply  to  an  action 
for  injury  caused  by  assault  made  by  the  defendant  resulting  in 
death.  An  act  of  plaintiff,  however  slight,  which  excites  the  de- 
fendant to  commit  an  assault,  however  violent,  will  not  prevent  a 
recovery  for  such  assault  by  the  plaintiff's  representative.  Kaiji 
V.  Larhin,  56  Hun,  79,  9  N.  Y.  Supp.  89. 

The  rules  relating  to  this  cause  of  action  belong  rather  to  a 
consideration  of  the  law  of  negligence,  which  is  the  basis  of  the 
action,  than  to  a  discussion  as  to  the  rights  of  parties,  beyond  the 
general  principles  here  stated. 

abucle  zv. 

EFFECT  OF  DEATH  OF  PARTY  PLAINTIFF  OR  DEFENDANT. 

The  common-law  rule  was  actio  moritur  cum  persona^  the 
right  of  action  for  tort  is  put  an  end  to  by  the  death  of  either 
party,  even  if  an  action  has  been  commenced  in  his  lifetime. 
Pollock,  71,  citing  case  from  Year-Book. 
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Bigelow  on  Torts,  §  107,  says  with  reference  to  the  rule  that 
actions  for  tort  did  not  survive  the  death  of  plaintiff  or  defend- 
ant at  common  law,  that  both  the  origin  and  justification  of  this 
rule  are  matters  of  doubt,  but  no  common-law  rule  has  been  more 
steadily  maintained,  except  as  statute  law  affected  it.  Citing 
dictum  by  Newton,  Ch.  J.,  from  Year-Book,  that  "  if  one  doth  a 
trespass  to  me  and  dieth,  the  action  is  dead  also,  because  it  should 
be  inconvenient  to  recover  against  one  who  was  not  party  to  the 
wrong." 

By  the  common  law,  causes  of  action  classed  as  ex  delicto  did 
not  survive  the  death  of  the  person  injured,  nor  that  of  the  wrong- 
doer; neither  were  they  assignable.  One  of  the  reasons  upon 
which  this  rule,  that  they  were  not  assignable,  was  based,  was, 
that  the  title  to  a  cause  of  action  could  not  vest  in  a  person  who 
could  not  prosecute  the  same  after  the  death  of  the  party  who 
suffered  the  injury.  The  injustice  of  the  rule  was  manifest  as 
to  a  class  of  actions  founded  in  tort,  as  was  long  ago  recognized 
in  England,  and  its  rigidity  relaxed  in  a  large  number  of  cases 
by  parliamentary  enactments,  authorizing  suits  to  be  maintained 
by  executors  and  administrators  for  causes  of  action  existing  in 
the  lifetime  of  the  deceased.  *  *  ♦  The  Revised  Statutes  have 
proceeded  upon  the  assumption  that  this  rule  of  the  common  law 
was  in  force  in  this  Stat€,  and,  without  legislative  sanction,  ac- 
tions for  a  tort  could  not  be  maintained  against  the  tort  feasor  by 
the  personal  representatives  of  the  deceased  party.  Moore  v.  Mc- 
Kinstry,  37  Hun,  194  (197),  citing  Cregin  v.  Brooklyn  Cross- 
town  B.  B.  Co.,  75  N.  Y.  192 ;  Murphy  v.  N.  Y.  C.  &  H.  B.  B.  B. 
Co.,  31  Hun,  358 ;  Kelaey  v.  Jewett,  34  Hun,  11. 

Legislation  modifying  the  common-law  rule  began  as  early  as 
1330,  by  which  a  cause  of  action  was  given  for  goods  and  chattels 
of  the  testator  carried  away  in  their  lifetime.    Bigelow,  §  107. 
.    The  Revised  Statutes  provide  (9th  ed.,  pp.  1907  and  1908)  as 
follows : 

"  Section  1.  For  wrongs  done  to  the  property,  ri^ts,  or  interests 
of  another,  for  which  an  action  might  be  maintained  against  the 
wrongdoer,  such  action  may  be  brought  by  the  person  injured, 
or  after  his  death,  by  his  executors  or  administrators,  against  such 
wrongdoer,  and  after  his  death  against  his  executors  or  adminis- 
trators, in  the  same  manner  and  with  the  like  effect  in  all  respects 
as  actions  founded  upon  contracts. 
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^'  §  2.  But  the  preceding  section  shall  not  extend  to  actions 
for  slander,  for  libel,  or  to  actions  of  assault  and  battery,  or  false 
imprisonment,  nor  to  actions  on  the  case  for  injuries  to  the  per- 
son of  the  plaintiff,  or  to  the  person  of  the  testator  or  intestate  of 
any  executor  or  administrator." 

The  rights  and  interests  for  tortious  injuries  to  which  this 
statute  preserves  the  right  of  action    have  frequently  been  con- 
sidered, and  it  is  generally  held  that  they  must  be  pecuniary 
rights  or  interests,  by  injuries  to  which  the  estate  of  the  deceased 
is  diminished.     The  exceptions  in  the  statute  are  such  as  scarcely 
to  leave  any  conceivable  action  for  injuries  to  other  rights  un- 
covered by  them.     But  where  an  injury  to  pecuniary  interests  is 
shown,  the  intent  of  the  statute  seems  plain  that  the  cause  of  ac- 
tion shall  survive,  notwithstanding  that  such  injury  be  caused  by 
a  tort,  provided  it  be  not  one  of  the  torts  specifically  mentioned 
and  excepted  in  section  2.     All  pecuniary  rights  (not  resulting 
from  the  enumerated  and  excepted  causes,  such  as  assault  and 
battery,  slander,  etc.)  are  placed  upon  the  same  footing  when  oc- 
casioned by  a  tort,  as  if  arising  from  breach  of  contract,  and 
such  is  the  language  of  the  statute.     It  declares  that  for  wrongs 
done  to  the  rights  or  interests  of  another  (except  the  specified 
wrongs),  the  cause  of  action  shall  survive  in  the  same  manner 
and  with  the  like  effect  in  all  respects  as  actions  founded  upon 
contracts.     In  Haight  v.  Hayt,  19  N.  Y.  464,  468,  it  is  said  by 
Grover,  J.,  that  the  exceptions  contained  in  the  section  manifest 
the  intention  of  the  legislature  that  all  other  actions  founded 
upon  torts  should  survive.     And  in  the  same  case  at  page  474, 
Denio,  J.,  says  that  "  the  cause  of  action  (which  was  for  false 
representations),  was  for  a  wrong  done  to  the  rights  and  interests 
of  the  plaintiffs.     The  exception  in  section  2  shows,  if  there  was 
otherwise  any  doubt,  that  the  prior  section  was  intended  to  em- 
brace this  case."     Cregin  v.  Brooklyn  Crosstown  R.  R.  Co.,  75 
X.  Y.  192  (194,  195),  cited  Bennett  v.  Bennett,  116  K  Y.  584 
(588).     See  s.  c,  83  N.  Y.  595. 

Where  the  plaintiff,  in  an  action  to  recover  damages  for  per- 
sonal injuries  caused  by  the  defendant's  negligence,  dies  pending 
an  appeal  from  a  judpnent  dismissing  the  complaint,  the  action 
abates,  and  it  cannot  be  revived  by  his  personal  representatives, 
even  for  the  purpose  of  relieving  the  estate  from  its  liability  to 
pay  costs  —  certainly  where  it  does  not  appear  that  any  judgment 
10 
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for  costs  was  entered.  A  nonsuit  is  not  a  "  verdict,  report,  or 
decision,"  within  the  meaning  of  section  764  of  the  Code  of  Civil 
Procedure.  Latz  v.  Third  Ave.  R.  R.  Co.,  44  App.  Div.  256, 
60  N.  Y.  Supp.  761.  See  Corbett  v.  Twenty-third  St.  R.  R.  Co., 
114  N.  Y.  579 ;  Peetsch  v.  Quinn,  6  Misc.  Rep.  50,  26  N.  Y. 
Supp.  728 ;  Vitto  v.  Farley,  6  App.  Div.  481,  39  N.  Y.  Supp.  683. 

The  defendant  in  a  cause  of  action  which  abates  may  waive 
the  defense  and  the  stipulation  will  be  enforced.  Cox  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  11  Hun,  621 ;  Roberts  v.  Marsen,  23  Hun, 
486. 

After  a  verdict,  an  action  for  personal  injury  does  not  abate 
(Wood  V.  Phillips,  11  Abb.  Pr.  (N.  S.)  1),  unless  the  verdict  is 
set  aside.  Kelsey  v.  Jewett,  34  Him,  11 ;  Stringham  v.  Stuart, 
22  Abb.  N.  C.  281. 

Where  the  plaintiff  died  on  the  first  day  of  the  circuit  and 
subsequently  his  attorney  recovered  a  verdict  in  the  same  suit, 
it  was  held  that  as  the  whole  time  of  the  circuit  related  to  the 
first  day  the  plaintiff's  death  was  regarded  as  a  death  after  ver- 
dict. Morris  v.  Corson,  7  Cow.  281;  Broas  v.  Mersereau,  18 
Wend.  653. 

Where  the  verdict  for  the  plaintiff  is  set  aside  after  the  de 
fendant's  death,  the  plaintiff  may  appeal  from  the  order  denying 
a  motion  to  revive  the  action.  This  is  regarded  not  as  prose- 
cuting an  action  for  the  original  tort,  but  as  an  endeavor  to  save 
and  restore  the  verdict  Vitto  v.  Farley,  6  App.  Div.  481,  39 
K  Y.  Supp.  683. 

An  action  for  obstructing  or  diverting  a  water-course  survives. 
Miller  v.  Young,  90  Hun,  132,  70  St.  Kep.  507,  35  N.  Y.  Supp. 
643. 

An  action  for  damages  for  carrying  away  plaintiff's  goods,  as 
distinguished  from  replevin,  survives.  Heinmuller  v.  Oray,  13 
Abb.  Pr.  (N.  S.)  299,  3  J.  &  S.  196. 

It  seems  that  replevin  does  not  abate  by  the  death  of  the  de- 
fendant Roberts  v.  Marson,  23  Hun,  486;  Potter  v.  Van 
VranJcen,  36  N.  Y.  619.  This  is  expressly  provided  by  section 
1736  of  Code. 

A  cause  of  action  for  loss  of  services  of  plaintiff's  child  through 
defendant's  negligence  survives  defendant's  death.  Stephen  v. 
Woodruif,  18  App.  Div.  625,  45  N.  Y.  Supp.  712. 

A  cause  of  action  under  a  penal  statute,  such  as  an  action  under 
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the  old  Civil  Damage  Act,  survives  the  death  of  the  plaintiff 
{KUbum  V.  Coe,  48  How.  Pr.  144)  ;  also  the  death  of  the  de- 
fendant. Moriarity  v.  Bartlett,  34  Hun,  272 ;  Morenvs  v.  Craw- 
ford, 51  Hun,  89. 

Where  there  has  been  an  action  for  trespass  against  two  de- 
fendants and  one  dies,  the  plaintiff  may  continue  action  against 
the  survivor.     Gardner  v.  Walker,  22  How.  Pr.  405. 

An  action  by  the  father  of  an  intestate,  killed  by  negligence, 
does  not  abate  upon  the  death  of  the  father,  for  he  is  the  person 
to  whom  the  recovery  exclusively  belongs  under  the  statute.  The 
action  may  properly  survive  in  the  name  of  the  administrator 
de  bonis  non  of  the  injured  party.  Mundt  v.  Glokner,  24  App. 
Div.  110,  48  N.  Y.  Supp.  940;  appeal  dismissed  in  160  IST.  Y. 
571 ;  Matter  of  Meekin,  164  N.  Y.  145.  The  recovery  is  restricted 
under  these  cases  to  the  pecuniary  loss  by  the  father. 

The  action  against  director  of  a  bank  for  losses  incurred  by 
n^ligent  conduct  of  the  bank's  directors  survives  against  his  per- 
sonal representatives.  O'Brien  v.  Blaut,  17  App.  Div.  288,  45 
X.  Y.  Supp.  217. 

In  Potter  v.  Van  Vranken,  36  N.  Y.  619,  it  is  said,  that  goods 
taken  and  continuing  in  specie  in  the  hands  of  a  wrongdoer  may 
be  recovered  back  by  the  executor  or  personal  representative  of 
the  owner,  and  if  they  have  been  disposed  of,  an  action  for  money 
had  and  received  will  lie  to  recover  their  value.  That  in  no  case, 
after  action  brought,  will  it  abate  by  the  death  of  plaintiff,  if  the 
cause  of  action  be  such  that  it  might  have  been  prosecuted  by 
the  executor  or  administrator  of  the  party. 

In  Hegerick  v.  Keddie,  99  N.  Y.  258,  Kuger,  Ch.  J.,  discusses 
the  history  of  the  statutory  modifications  in  this  State  of  the  rule 
of  the  common  law  as  to  the  survivability  of  actions  and  collates 
the  authorities  upon  the  subject. 

The  provisions  of  the  Revised  Statutes  modifying  the  common- 
law  rule  in  regard  to  the  survivability  of  actions  ex  delicto  affect 
only  injuries  to  property  rights ;  and  as  to  causes  of  action  which 
do  not  affect  or  concern  any  property  right  or  interest  as  the  sub- 
ject of  the  inquiry,  the  common-law  rule  applies,  and  the  action 
abates  upon  the  death  of  either  party.  Brackett  v.  Oriswold,  103 
N.  Y.  425,  citing  Stokes  v.  Stickney,  96  N.  Y.  323 ;  Hegerick  v. 
Keddie,  99  lif.  Y.  258. 

The  subject  is  again  considered  in  Blake  v.  Oriswold,  104  K  Y. 
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613,  where  it  is  held  that  ^^  the  rule  of  the  common  law  goverus 
the  question  as  to  the  survivability  of  a  cause  of  action,  to  recover 
the  penalty  imposed  by  said  act  upon  a  trustee  of  a  corporation 
organized  under  it,  who  has  joined  in  making  a  false  annual  re- 
port; it  is  not  affected  by  any  provision  of  the  Code,  and  the 
action  abates  upon  the  death  of  either  party. 

Where,  however,  the  plaintiff  in  such  an  action  dies  after  the 
rendition  of  judgment,  the  action  does  not  abate;  the  cause  of 
action  is  merged  in  the  judgment,  which  passes  as  assets  to  the 
representatives  of  the  deceased,  and  they  are  entitled  to  be  sub- 
stituted in  his  place." 

An  action  against  a  contractor  of  a  corporation  organized  imder 
the  General  Manufacturing  Act,  to  recover  a  debt  due  from  the 
company  because  of  failure  of  defendant  to  make  and  file  an  an- 
nual report  as  required  by  the  act,  is  an  action  ex  delicto,  and 
abates  upon  the  death  of  either  party  before  verdict.  Carr  v. 
Risher,  119  N.  Y.  117,  citing  Stokes  v.  Stickney,  96  N.  Y.  323 ; 
Brackett  v.  Griswold,  103  N.  Y.  425;  Blake  v.  Oriswold,  104 
N.  Y.  613. 

All  actions  founded  upon  tort  survive  except  those  named  in 
section  2  of  2  R  S.  448,  §  1.  For  example,  an  action  for 
deceit.  Haight  v.  Hayt,  19  N.  Y.  464;  Byxhie  v.  Wood,  24 
N.  Y.  607 ;  Hadcock  v.  Oamer,  4  App.  Div.  435,  38  N.  Y.  Supp. 
618. 

In  a  wrong  against  property  the  action  survives  whether  the 
wrongdoer  derived  any  benefit  from  the  act  or  not.  It  seems 
that  it  also  survives  against  the  representative  of  the  wrongdoer, 
though  the  contrary  has  been  held.  *  Dininny  v.  Fay,  38  Barb.  18. 

An  action  for  breach  of  promise  cannot  survive  against  the 
representatives  of  defendant.  Wade  v.  Kalbfleisch,  58  N.  Y. 
282 ;  PHce  v.  Price,  75  N.  Y.  244. 

An  action  for  conversion  abates.  Emerson  v.  Bleakley,  2  Abb. 
Ct.  App.  Dec.  22. 

But  an  action  for  fraudulent  overdrafts  survives.  Union  Bank 
V.  Mott,  27  N.  Y.  633. 

An  action  by  a  taxpayer  under  the  provisions  of  the  Code  and 
statute  survives  the  death  of  plaintiff,  and  may  continue  in  the 
names  of  his  executors  or  administrators  on  their  motion  or  that 
of  a  defendant.     Oorden  v.  Strong,  158  N.  Y.  407. 

Where  an  action  is  based  partly  upon  injuries  to  the  person 
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and  partly  upon  injuries  to  property,  that  part  abates  which  re- 
lates to  the  personal  injury  upon  the  death  of  defendant,  but  that 
part  relating  to  injury  to  property  survives.  Thus,  where  a 
plumber  was  sued  for  improperly  making  repairs  owing  to  which 
the  health  of  the  plaintiff  and  family  suffered,  causing  expenses 
for  care  and  medical  attendance,  the  part  relating  to  the  per- 
sonal injury  abates,  but  the  action  survives  in  respect  to  the  dam- 
ages caused  by  the  children's  sickness.  Scott  v.  Brown,  24  Hun, 
620. 

The  rule  is  illustrated  in  the  case  of  Hatchard  v.  Mege,  18 
Q.  B.  Div.  771.  The  action  was  for  falsely  and  maliciously 
publishing  a  statement  calculated  to  injure  the  plaintiff's  right 
of  property  in  a  trademark.  Plaintiff  died.  It  was  held  that 
the  action  abated  only  so  far  as  it  was  a  claim  for  libel,  but  so 
far  as  the  tort  was  in  the  nature  of  slander  of  title  the  action 
survived. 

Sections  755  to  766  of  the  Code,  inclusive,  relate  to  proceed- 
ings upon  the  death  and  disability  of  a  party,  or  transfer  of  his 
interest,  and  provide,  among  other  things,  that  an  action  does  not 
abate  by  any  event,  if  the  cause  of  action  survives  or  continues, 
making  also  provision  for  preventing  the  abatement  of  a  special 
proceeding.  These  provisions  of  the  Code  relate  mainly  to  the 
method  of  procedure  in  case  of  death  or  transfer  of  interest,  in- 
cluding, however,  provisions  to  the  effect  that  if  either  party  to 
an  action,  which  would  otherwise  abate,  dies  after  verdict,  etc., 
but  before  final  judgment,  such  judgment  may  be  entered;  and 
that  after  a  verdict,  report,  or  decision  an  action  does  not  abate 
by  the  death  of  a  party. 

Section  764  is  limited  to  actions  for  personal  injuries,  and  if 
the  verdict  is  set  aside  and  the  plaintiff  dies  before  a  new  trial 
the  action  abates.  Kelsey  v.  Jewett,  34  Hun,  11.  See  also  as 
to  these  actions,  Corbett  v.  Twenty-third  St.  Ry,  Co.,  114  N.  Y. 
579;  ComstocJc  v.  Dodge,  43  How.  97. 

The  authorities  as  to  what  actions  survive  and  what  abate  by 
dealli  are  collated  in  Fiero  on  Special  Actions,  p.  1203  et  seq., 
and  are  also  cited  under  each  topic  relative  to  particular  torts. 
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ABTICLE  XVI. 
ASSIGNMENT  OP  CAUSE  OP  ACTION  POR  TORT. 

Actions  for  tort,  not  harmful  to  property,  are  not  assignable  at 
common  law.  It  was  a  principle  of  the  common  law  that  a  right 
of  action  could  not  be  transferred  by  him  who  had  the  right,  to 
another.  This  rule  was  never  followed  in  courts  of  equity. 
Thallhimer  v.  Brincherhoff,  3  Cpw.  623. 

Bigelow  (7th  ed.,  p.  51),  says:  "Action^ for  tort  not  harmful 
to  property  are  not  assignable.  Various  reasons  have  been  given, 
the  common  one  being  that  such  actions  are  peculiarly  personal. 
How,  it  is  asked,  can  another  represent  one  whose  good  name  has 
been  tarnished,  or  whose  happiness  has  been  ruined?  Perhaps 
the  explanation  really  runs  back  to  the  time  when  torts  had  not  yet 
detached  themselves  from  crimes.  Crimes  of  course  were  always 
personal ;  torts  continued,  after  the  separation,  to  be  regarded  as 
of  the  same  nature,  except  where  damages  were  done  to  prop- 
erty. It  may  also  be  noticed  that  things  which  are  not  descend- 
ible, as  torts  are  not,  are  not  ordinarily  alienable.  Torts,  how- 
ever, which  harm  property,  as  they  survive,  are  assignable.  So 
too  are  judgments  in  damages  for  torts.'^ 

The  Code  provides  for  the  transfer  and  assignment  of  certain 
demands  as  follows: 

"  §  1910.  What  claims  or  demands  may  be  transferred. — Any 
claim  or  demand  can  be  transferred,  except  in  one  of  the  follow- 
ing cases : 

"  1.  Where  it  is  to  recover  damages  for  a  personal  injury,  or 
for  a  breach  of  promise  to  marry. 

"  2.  Where  it  is  founded  upon  a  grant,  which  is  made  void  by 
a  statute  of  the  State ;  or  upon  a  claim  to  or  interest  in  real  prop- 
erty, a  grant  of  which,  by  the  transferror,  would  be  void  by  such 
A  statute. 

"  3.  Where  a  transfer  thereof  is  expressly  forbidden  by  a  stat- 
ute of  the  State,  or  of  the  United  States,  or  would  contravene 
public  policy." 

Some  of  the  leading  cases  with  reference  to  the  assignability 
of  causes  of  action  arising  out  of  tort  are  given,  but  no  attempt 
will  be  made  at  full  discussion  of  the  subject  under  this  article, 
since  the  right  to  assign  a  cause  of  action  is  considered  under  dif- 
ferent forms  of  action.    The  term  "  personal  injury,"  as  referred 
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to  in  section  1910,  is  defined  by  section  3343,  subdivision  9,  as 
including  libel,  slander,  criminal  conversation,  seduction,  malicious 
prosecution,  assault  and  battery,  false  imprisonment  or  other  ac- 
tionable injury  to  the  person  either  of  the  plaintiff  or  another. 

While  at  common  law,  and  as  a  general  rule,  the  qualities  of 
assignability  and  survival  are  tests  each  of  the  other  and  convert- 
ible terms,  as  was  held  in  Hegerich  v.  Keddie,  99  N.  Y.  258; 
Brackett  v.  Griswold,  103  N.  Y.  425,  yet  the  legislature  may 
furnish  a  new  stiatutory  rule  of  assignability,  leaving  the  law  as 
to  survival  of  causes  of  action  unchanged.  Blake  v.  Griswold,  104 
^N".  Y.  613  (616,  617).  Query,  as  to  whether  such  change  has 
been  made  by  sections  1909-1910. 

In  Zabriskie  v.  Smith,  13  X.  Y.  322,  the  right  to  transfer  a  cause 
of  action  for  a  tort  is  considered.  It  is  said  in  opinion  of  Denio,  J., 
332,  that  in  McKee  v.  Judd,  12  K  Y.  622,  it  was  held  that  the 
right  of  action  for  the  conversion  of  personal  chattels  might  be 
assigned  so  as  to  vest  property  in  the  assignee,  and  the  opinion 
then  proceeds  to  discuss  the  right  to  assign  a  cause  of  action  for 
damages  caused  by  a  false  and  fraudulent  representation  of  the 
solvency  of  the  vendee,  and  holds  that  it  is  not  assignable.  In 
the  course  of  the  discussion  the  maxim  of  the  common  law  that 
a  personal  action  dies  with  the  person  is  considered  and  com- 
mented upon,  together  with  the  fact  that  actions  ex  delicto  were 
not  assignable  until  the  statutes  of  Edward  III,  changing  the 
rule  in  that  respect. 

In  Pulver  v.  Harris,  52  N.  Y.  73,  it  is  held  that  a  claim  for 
assault  and  battery  is  not  assignable. 

In  Merrill  v.  Orinnel,  30  N.  Y.  594,  that  a  cause  of  action  for 
the  loss  of  a  passenger's  trunk  may  be  assigned ;  and  in  Quinn  v. 
Moore,  15  N.  Y.  432,  that  a  mother's  interest  in  a  suit  for  caus- 
ing child's  death  may  be  transferred. 

Byxhie  v.  Wood,  24  N.  Y.  607,  is  authority  for  the  rule  that  a 
cause  of  action  for  money  obtained  by  false  representations  may 
be  assigned. 

In  Meech  v.  Stoner,  19  N.  Y.  26,  the  same  rule  as  to  an  action 
to  recover  money  lost  at  gambling. 

An  assignment  of  action,  with  all  claims  or  demands,  or  any 
portion  of  them,  carries  a  right  of  action  for  their  previous  conver- 
sion, to  the  assignee.  Sherman  v.  Elder,  24  N.  Y.  381 ;  Buckley 
V.  WeUs,  33  N.  Y.  518. 
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Actions  for  fraud  and  false  representations  are  assignable. 
Johnson  v.  Bennett,  5  Abb.  Pr.  (N.  S.)  331 ;  Graves  v.  Spier,  58 
Barb.  349 ;  French  v.  White,  5  Duer,  254. 

An  action  for  conversion  is  assignable.  Wolf  v.  Rausch,  22 
Misc.  Eep.  101,  48  N.  Y.  Snpp.  716 ;  Richtmyer  v.  Remsen,  38 
I^ .  Y.  206 ;  Haight  v.  Hayt,  19  N.  Y.  464. 

A  claim  for  damages  caused  by  a  leaking  tank  is  assignable. 
Butts  V.  J.  C.  Mackay  Co.,  55  St.  Eep.  137. 

A  claim  for  carelessly  setting  fire  to  fences  and  grass  is  assign- 
able.    Fried  v.  N.  Y.  C.  R,  R.  Co.,  25  How.  Pr.  285. 

A  claim  for  decreased  rental  value  caused  by  elevated  railroad 
is  not  a  claim  for  personal  injury,  and  is  assignable.  Birch  w 
Met.  El  Ry.  Co,,  29  St.  Eep.  318,  8  IST.  Y.  Supp.  325. 

A  claim  against  a  sheriff  for  failing  to  make  a  return  or  for 
making  a  false  return  is  assignable.  Jackson  v.  Daggett,  24  Hun, 
204. 

An  action  against  the  officers  of  a  corporation  to  charge  them 
with  individual  liability  is  assignable.  Bonnell  v.  Wheeler,  16 
Abb.  Pr.  (K  S.)  81 ;  Pier  v.  George,  86  N.  Y.  613. 

Section  1911  authorizes  the  transfer  of  cause  of  action  to  can- 
cel an  instrument  executed  as  security  for  usurious  loan  under 
certain  circumstances,  but  the  person  taking  the  transfer  does  not 
succeed  to  the  right  to  procure  relief  without  paying,  or  offering 
to  pay,  any  part  of  the  sum  or  thing  loaned.  Wheelock  v.  Lee,  64 
X.  Y.  242,  seems  to  have  been  decided  previous  to  the  enactment 
of  this  provision. 

Authorities  bearing  upon  this  question  are  collated  in  Fiero  on 
Special  Actions,  pp.  1403-1418. 

ABTICLE  XVn. 
RECEIVER,  WHEN  UABLE  FOR  TORT. 

In  Cardot  v.  Barney,  63  N.  Y.  281,  it  was  held  that  a  person 
acting  as  receiver  of  an  insolvent  railroad  corporation  running 
the  road,  was  not  personally  liable  in  an  action  for  negligence 
%vhere  no  personal  n^lect  was  imputed  to  him,  either  in  the  selec- 
tion of  agents  or  in  the  performance  of  any  duty,  but  where  the 
negligence  was  that  of  a  subordinate  employed  in  compliance  with 
the  order  of  the  court. 

Tn  Kain  v.  Smith,  80  N.  Y.  458,  it  was  sought  by  counsel  to 
have  this  rule  extended  so  as  to  relieve  a  receiver,  as  such,  from 
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liability.  The  court,  however,  distinguished  the  liability  of  the 
person  acting  as  receiver  in  his  individual  capacity  and  the  lia- 
bility of  the  trust  fund,  holding  that  damages  for  injury  to  the 
person  would  be  chargeable  upon  and  payable  out  of  the  fund  in 
court,  the  same  as  other  expenses  of  administration  of  the  trust. 

This  principle  was  applied  in  Camp  v.  Barney,  4  Hun,  373 ; 
and  in  Graham  v.  Chapman,  Receiver,  33  St.  Eep.  349,  11  N.  Y. 
Supp.  318,  it  is  held  that  a  receiver  must  be  held  liable  for  in- 
juries to  his  employee,  in  the  same  manner  and  to  the  same  extent 
as  the  corporation  itself  would  be  held  if  it  had  not  gone  into  the 
hands  of  a  receiver.  See  also  Durkin  v.  Sharp,  88  N.  Y.  225 ; 
Ftdler  v.  Jewett,  80  N.  Y.  46. 

In  a  note  to  15  L.  R.  A.  120,  attention  is  called  to  the  fact  that 
Cardot  v.  Barney  has  not  been  followed  even  in  this  State,  and 
has  been  severely  criticised  in  other  States.  It  is  stated  that  this 
decision  is  probably  based  upon  the  fact  that  the  action  was 
brought  against  the  receiver  personally. 

ABUCLE  XVUl. 
PLAINTIFF,  A  WRONGDOER. 

Where  two  or  more  persons  are  jointly  concerned  in  wrongdoing, 
and  by  the  negligent  or  reckless  action  of  one  of  them  another  is 
injured,  the  latter  is  without  remedy  for  the  injury.  The  case 
may  be  instanced  of  persons  participating  in  a  riot,  or  in  a  smug- 
i!:ling  venture,  or  in  illegal  sports;  an  injury  which  one  suffers 
under  such  circumstances  is  as  directly  traceable  to  his  own  breach 
of  the  law  as  to  the  misconduct  of  his  associate,  and  any  demand 
made  on  his  part  for  redress  would  be  based  upon  a  showing  of 
the  violation  of  his  own  duty  to  the  public.  The  case  of  one  who 
is  injured  in  doing  an  illegal  act  may  be  said  to  be,  if  possible, 
still  plainer  and  more  just  than  in  a  case  where  the  action  of  the 
other  party  is  wrongful  only  because  of  the  negligence.  Cooley 
Elements  of  Torts,  45. 

The  fact  that  a  person  has  committed  a  wrongful  act,  while  it 
does  not  create  a  duty  upon  the  part  of  another  to  exercise  dili- 
gence to  avoid  doing  harm,  does  not  justify  the  latter  either  in 
malicious  or  wanton  maltreatment  or  in  failing  to  take  reasonable 
care  to  avoid  harm  after  he  has,  or  ought  to  have,  knowledge  of 
impending  or  avertible  danger.    Hale  on  Torts,  111. 
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It  does  not  appear  that  the  plaintiff  is  debarred  from  recover- 
ing by  reason  of  being  himself  a  wrongdoer,  unless  some  unlawful 
act  or  conduct  upon  his  part  is  connected  with  the  harm  suffered 
by  him  as  part  of  the  same  transaction.  Pollock  on  Torts,  206, 
citing  Spring  Gun  case.  Bird  v.  HolbrooJc,  4  Bing.  628 ;  Barnes 
V.  Ward,  9  C.  B.  392 ;  Hooker  v.  Miller,  37  Iowa,  613. 

The  latter  case  cites  Loomis  v.  Terry,  17  Wend.  496,  which 
in  turn  cites  and  comments  upon  the  English  authorities. 
And  holds  that  the  owner  of  property  has  no  right  to  use  means 
endangering  the  life  or  safety  of  a  human  being  for  the  purpose 
of  protecting  property  against  a  mere  trespasser;  that  the  princi- 
ples of  humanity  must  not  be  violated,  or  the  owner  will  be  sub- 
jected to  damages  for  any  injury  which  happens. 

A  party  owes  no  duty  to  a  trespasser  except  that  he  is  not  justi- 
fied in  subjecting  him  to  any  unnecessary  hazard.  Clarle  v.  N,  Y., 
L.  E.  &  W.  R.  R.  Co.,  40  Hun,  605,  affirmed  in  113  N.  Y.  670; 
Ansteth  v.  Buffalo  Ry.  Co.,  145  N.  Y.  210  (214). 

A  wrongdoer  is  not,  however,  an  outlaw,  but  may  justly  com- 
plain of  wanton  and  malicious  negligence.  Tonawanda  R.  R.  Co. 
V.  Hunger,  5  Den.  255  (266,  267). 

The  law  is  not  so  unjust  and  cruel  as  to  regard  a  trespasser  upon 
the  lands  of  another  as  an  outlaw,  and  so  the  wrongdoer  may 
justly  complain  if  an  injury  has  been  done  to  his  person  or  prop- 
erty intentionally  and  maliciously.  Boyle  v.  N.  Y.,  L.  E.  &  W. 
R.  R.  Co.,  39  Hun,  171,  affirmed  115  N.  Y.  636. 

In  Magar  v.  Hammond,  171  N.  Y.  377,  reversing  54  App.  Div. 
532,  67  N.  Y.  Supp.  63,  the  court  considers  the  right  of  a  plaintiff, 
who  is  a  trespasser,  to  recover  for  an  alleged  negligent  act  on  the 
part  of  defendant's  servant.  The  rule  of  law  seems  to  be  assumed 
that  the  plaintiff  was  guilty  of  wrong  in  going  upon  defendants 
premises  in  the  manner  described,  and  that  defendant  owed  him  no 
duty  except  to  refrain  from  intentionally  doing  him  an  unnecessary 
injury,  or  an  injury  through  wanton  or  reckless  negligence. 

A  wrongdoer  is  not  without  the  protection  of  the  law ;  so  held 
where  an  action  was  brought  against  a  common  carrier  by  a  pas- 
senger for  injuries  sustained  on  Sunday.  Carroll  v.  Siaien  Island 
R.  R.  Co.,  58  N.  Y.  126. 

In  Merritt  v.  Earl,  29  K  Y.  115  (121),  it  is  held,  per  John- 
son, J.,  that  the  fact  that  a  contract  was  made  and  property  deliv- 
ered on  board  a  vessel  on  Sunday  did  not  exempt  the  defendant 
from  liability  for  loss  of  the  property. 
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Art.  18.    Plaintiff,  a  Wrongdoer. 

Where,  through  culpahle  omission  of  duty  upon  the  part  of  the 
municipal  corporation,  a  street  has  become  obstructed,  and  in  con- 
sequence a  traveler  upon  the  street  is  injured,  it  is  no  defense 
to  an  action  against  the  municipality  to  recover  damages  that  the 
accident  happened  upon  Sunday  —  and  that  the  person  injured 
was,  in  traveling  on  that  day,  violating  the  statute  relating  to  the 
"  observance  of  Sunday."  The  courts  may  not  add  to  the  penalty 
imposed  by  that  statute  a  forfeiture  of  the  right  to  indemnity  for 
an  injury  resulting  from  defendant's  negligence,  and  the  violation 
of  the  statute  cannot  be  regarded  as  the  immediate  cause  of  the 
injury.  Platz  v.  City  of  Cohoes,  89  N.  Y.  219,  citing  and  col- 
lating many  authorities. 

In  an  action  brought  to  recover  damages  sustained  by  plaintiff 
because  of  his  having  been  induced  to  sell  meat  to  defendant  by  rea- 
son of  fraudulent  representations  made  by  the  latter,  it  was  held 
that  the  fact  that  the  beef  was  sold  on  Sunday  presented  no  reason 
for  vacating  an  order  of  arrest  against  the  defendant.  O'Shea  v. 
Kohn,  33  Hun,  114,  affirmed  without  opinion  97  X.  Y.  649. 

In  an  action  for  personal  injuries  caused  by  negligence  of  the 
master,  the  fact  that  such  injuries  were  sustained  while  working  on 
Sunday  is  no  defense,  where  the  performance  of  the  work  on  that 
day  was  required  by  the  master.  Solarz  v.  Manhattan  Ry.  Co,,  8 
Misc.  Rep.  656  (668),  29  N.  Y.  Supp.  1123,  citing  the  rule  from 
Cooley  on  Torts,  159,  that  a  party  violating  the  law  is  not  on  that 
account  put  at  the  mercy  of  others.  Citing  numerous  authorities  in 
this  and  other  jurisdictions  in  support  of  the  adjudication,  stating 
that  recoveries  have  been  almost  uniformly  sustained  upon  con- 
tractual relations  made  in  violation  of  the  statutory  provision  re- 
specting the  Sabbath,  on  the  ground  that  the  transgression  by  the 
plaintiff  was  not  the  proximate  cause  of  the  remedy,  and  comments 
on  the  fact  that  the  contract  as  so  made  did  not  justify  the  injuries 
complained  of,  and  furnished  no  defense  to  the  defendants  who 
caused  them.  Distinguishing  it  from  the  class  of  cases  where  plain- 
tiff must  recover  "  through  the  medium  and  by  the  aid  of  an  illegal 
transaction  to  which  he  was  himself  a  party."  Affirmed  in  11 
Misc.  Rep.  715,  32  N.  Y.  Supp.  1149,  on  opinion  below. 

While  the  violation  of  a  statute  may  be  proved  as  a  fact  for 
the  consideration  of  the  jury,  such  violation  does  not  necessarily 
establish  negligence.  Where  a  child  remained  upon  the  platform 
of  a  street  car,  in  violation  of  the  municipal  ordinance,  it  was  held 
that  the  plaintiff  was  not  for  that  reason  denied  the  right  to  assert 
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Art.  10.    Joint  Tort  Feasors. 


the  defendant's  negligence  as  the  cause  of  the  injury^  or  to  charge 
it  with  liability  for  the  consequences.  Connolly  v.  Knickerbocker 
Ice  Co.,  114  N.  Y.  104,  citing  Knupfte  v.  Knickerbocker  Ice  Co,, 
84  K  Y.  488.  • 

The  violation  of  an  ordinance  is  not  negligence  per  se,  though 
some  evidence  of  negligence.  Donnelly  v.  City  of  Rochester,  166 
N.  Y.  315-319. 

In  Kiff  V.  Youmans,  86  N.  Y^  324,  it  was  held,  in  an  action  for 
assault  and  battery,  that  when  the  plaintiff  was  a  trespasser  upon 
the  premises  of  defendant,  and  the  latter,  in  removing  him,  used 
more  force  than  was  necessary,  the  plaintiff  was  not  entitled  to 
recover  punitive  or  exemplary  damages,  and,  although  the  provo- 
cation failed  to  justify  the  defendant,  yet  it  might  be  relied  upon 
by  him  in  mitigation  of  damages.  It  is  said  that  the  willful  and 
deliberate  act  which  constituted  plaintiff  a  trespasser  was  the 
proximate  cause  of  the  injury,  and,  while  defendant  was  bound 
to  confine  the  force  usrid  by  him  within  reasonable  bounds,  yet 
the  plaintiff  was  guilty  of  the  act  which  led  to  the  disturbance  of 
the  peace. 

An  action  for  negligence  cannot  be  sustained  for  the  wrongful 
act  of  the  plaintiff,  co-operating  with  the  misconduct  of  the  defend- 
ant, to  produce  the  damages  sustained.  This  is  so  whether  the 
plaintiff's  act  be  negligent  or  willful.  Tonawanda  R.  R,  Co,  v. 
Hunger,  5  Den.  255. 

«&BTICLE  XIX. 

JOINT  TORT  FEASORS. 

PAGK. 

Subdivision  1.  Wrongdoers  are  jointly  and  severally  liable.  156 

•  2.  One  satisfaction  only  can  be  had 160 

3.  No  contribution  between  wrongdoers 162 

SUBDIVISION  1. 
Wrongdoers  Are  Jointly  and  SeveraUy  Liable. 

A  tort  feasor  is  defined  (Bouv.  L.  Diet,  cited  Am.  &  Eng. 
Encyc.  of  Law)  as  a  wrongdoer,  "  One  who  commits  or  is  guilty  of 
a  tort." 

Where  two  or  more  persons  participate  in  concerted  action  to 
commit  a  common  tort,  they  are  called  "joint  tort  feasors/^ 
Hale,  120. 
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Art.  19.    Joint  Tort  Feasors. 

All  who  contribute  to  a  tort^  even  by  their  wills  alone,  especially , 
therefore,  all  who  contribute  by  their  acts,  even  though  in  an  in- 
ferior degree,  are,  whether  they  are  personally  present  or  absent 
at  the  doing,  liable  to  the  person  injured,  each  for  the  entire  dam- 
age, and  it  cannot  be  apportioned.  Bishop  on  Non-Contract  Law, 
p.  231. 

Cooley  says  ("  Elements  of  Torts,"  p.  38),  the  person  wronged 
may  treat  aU  concerned  in  the  injury  as  one  party,  and  if  he  pro- 
ceeds against  them  jointly,  he  is  not  bound  to  point  out  how  much 
of  the  whole  is  attributable  to  one,  arfd  how  much  to  another. 
Neither  is  the  jury  to  make  any  apportionment  by  their  verdict 

The  master  who  conmiands  a  trespass  and  the  servant  who 
commits  it;  the  master  who  authorizes  false  representations  and 
the  servant  who  makes  it ;  and,  generally,  the  master  who  author- 
izes a  wrong  and  the  servant  who  does  the  wrong,  are  responsible 
as  joint  tort  feasors.  Hale  on  Torts,  p.  141,  citing  Bates  v.  Pilling , 
6  B.  &  C.  38. 

In  Livingston  v.  Bishop,  1  Johns.  289,  Kent,  Ch.  J.,  lays  down  a 
rule  which  has  been  cited  and  followed.  He  says  (p.  290) : 
"  On  looking  into  the  books,  with  a  view  to  this  question,  I  was 
surprised  to  meet  with  so  much  contradiction  and  uncertainty  on 
the  subject.  The  cases  are  not  all  capable  of  being  reconciled  to 
each  other,  and  some  of  them  appear  to  me  not  reconcilable  with 
reason.  It  is,  however,  a  proposition  that  is  not  controverted, 
but  everywhere  admitted,  that  for  a  joint  trespass  the  plaintiflF 
may  sue  all  the  trespassers  jointly,  or  each  of  them  separately,  and 
that  each  is  answerable  for  the  act  of  all.  It  would  seem  to 
result  from  this  doctrine,  that  a  trial  and  recovery  against  one 
trespasser  is  no  bar  to  a  trial  and  recovery  against  another.  If 
there  can  be  but  one  recovery,  it  is  in  vain  to  say  that  the  plaintiflF 
may  bring  separate  suits,  for  the  cause  that  happens  to  be  first 
tried,  may  be  used  by  way  of  plea  puis  darrein  continuance,  to 
defeat  the  other  actions.  The  more  rational  rule  appears  to  be, 
that  where  you  elect  to  bring  separate  actions  for  a  joint  trespass, 
you  may  have  separate  recoveries,  and  but  one  satisfaction;  and 
that  the  plaintiflF  may  elect  de  melioribus  damnis,  and  issue  his 
execution  accordingly;  and  that  where  he  has  made  this  election 
he  is  concluded  by  it,  and  if  he  should  afterward  proceed  against 
the  other  defendants,  they  shall  be  relieved,  on  payment  of  their 

COStB." 
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Art.  10.    Joint  Tort  Feasors. 

In  Williams  v.  Sheldon,  10  Wend.  654,  which  has  been  fre* 
quently  cited  and  followed,  it  is  held  that  where  several  individ- 
uals act  in  concert  in  entering  upon  a  lot  of  land  and  cutting  and 
carrying  away  timber,  they  are  jointly  liable  in  an  action  in  tres- 
pass, although  they  did  not  participate  as  partners,  share  and 
share  alike,  in  the  avails  of  the  trespass. 

"  Where  separate  and  independent  acts  of  negligence  of  two 
parties  are  the  direct  causes  of  a  single  injury  to  a  third  person 
and  it  is  impossible  to  determine  in  what  proportion  each  contrib- 
uted to  the  injury,  either  is  responsible  for  the  whole  injury ;  and 
this,  although  his  act  alone  might  not  have  caused  the  entire  in- 
jury, and  although,  without  fault  on  his  part,  the  same  damage 
would  have  resulted  from  the  act  of  the  other."  Slater  v.  Mer- 
sereau,  64  N.  Y.  138. 

In  Wolf  V.  American  Trad  Society,  164  N.  Y.  30,  an  action 
was  brought  against  two  contractors  upon  a  building  upon  which 
nineteen  independent  contractors  were  engaged.  It  was  held  that 
each  contractor  was  responsible  only  for  the  negligence  of  his 
own  servants  or  employees;  that,  as  the  person  who  caused  the 
injury  was  not  identified  by  the  proof,  the  master,  who  was  re- 
sponsible, could  not  be  identified.  The  court  says  that  it  follows 
that  either  the  plaintiffs  action  must  fail  for  want  of  proof,  or  it 
must  be  held  that  any  or  all  of  the  contractors  together  might  be 
held  responsible  for  the  injury.  Concluding  that  the  latter  propo- 
sition could  not  be  defended  on  principle  and  that  the  action  could 
not  be  maintained,  no  case  having  been  made  out  against  the  two 
contractors  who  were  originally  joined  as  defendants.  "  The  idea 
that  all  or  any  of  the  nineteen  contractors  might  be  held  since  the 
plaintiff  is  unable  by  proof  to  identify  the  real  author  of  the 
wrong  is  born  of  necessity,  and  embodies  a  principle  so  far  reach- 
ing and  dangerous  that  it  cannot  receive  the  sanction  of  the 
court." 

As  to  what  action  by  directors  of  a  corporation  in  wasting  its 
funds  constitutes  them  joint  tort  feasors,  when  wrongdoers  are 
not  entitled  to  compel  contribution,  or  enforce  subrogation,  and 
when  joint  tort  feasors  are  not  released,  see  Gilbert  v.  Finch,  173 
N.  Y.  455,  affirming  72  App.  Div.  38,  76  N.  Y.  Supp.  143. 

For  further  citations  of  authority  on  this  point,  see  "Reme- 
dies," "  Joinder  of  Defendants." 

Where  plaintiffs  have  exercised  a  controlling  authority  over 
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the  action  of  a  sheriff  in  procuring  the  consummation  of  the 
wrong  complained  of,  they  make  themselves  liable  as  principals, 
for  an  original,  unlawful  taking  by  the  sheriff,  and  are  jointly 
and  severally  liable  with  the  sheriff  for  the  damages  occasioned 
by  a  trespass ;  and  plaintiff  may  sue  one  or  more  such  defendants, 
and  it  is  not  a  defense  that  there  were  other  persons  liable  for  the 
same  trespass,  but  were  not  joined  as  defendants ;  nor  can  parties 
who  are  jointly  and  severally  liable  for  damages  arising  out  of  an 
unlawful  taking  of  property,  by  any  arrangement  between  them- 
selves, prejudice  the  rights  of  an  injured  party  in  the  prosecution 
of  those  who  committed  the  trespass.  Dyett  v.  Hyman,  129  N.  T. 
351  (356). 

When  several  persons  unite  in  the  publication  of  one  libel,  a 
tort  is  committed  by  each  one  of  them,  for  which  he  is  severally 
liable  to  the  plaintiff,  and  the  plaintiff  is  entitled  to  a  judgment 
against  each  one  and  for  all  the  damages  which  he  suffers  by 
reason  of  the  libel ;  although  he  is  entitled  to  but  one  satisfaction, 
until  he  has  had  that  satisfaction,  he  is  entitled  to  maintain  as 
many  actions  for  the  same  libel  as  there  are  defendants  who  have 
been  engaged  in  publishing  it.  Palmer  v.  New  York  News  Pub- 
lishing Co.,  31  App.  Div.  210  (212),  52  N.  T.  Supp.  539. 

The  rule,  however,  is:  Where  different  parties  pollute  a 
stream  by  the  discharge  of  sewerage  therein,  each  from  his  own 
premises,  and  each  acting  separately  and  independently  of  the 
others,  one  of  the  number  is  not  liable  for  all  the  injury  suffered 
by  another,  because  of  the  nuisance  thus  created ;  each  is  liable  only 
to  the  extent  of  the  wrong  committed  by  him.  The  authorities  hold- 
ing that  where  a  direct  personal  injury  is  occasioned  by  the  sepa- 
rate and  concurring  negligence  of  two  or  more  parties,  an  action 
against  one  or  all  vrill  lie,  and  those  holding  that  an  equitable 
action  will  lie,  to  restrain  parties  who  are  severally  contributing 
to  a  nuisance  are  distinguished.    Chipman  v.  Palmer,  77  N.  Y.  51. 

This  case  is  distinguished  in  Simmons  v.  Everson,  124  N.  Y. 
319,  which  holds  that  persons  who,  by  their  several  acts  or  omis- 
sions, maintain  a  public  or  common  nuisance,  are  jointly  or  sev- 
erally liable  for  such  damages,  as  are  the  direct,  immediate,  and 
probable  consequences  of  it. 

Where  two  parties  act  negligently  in  a  manner  and  to  a  degree 
contributing  to  the  result,  they  are  liable  jointly  and  severally. 
Barrett  v.  Third  Ave.  R.  R.  Co.,  45  K  T.  628,  citing  Webster  v. 
Hudsan  R.  R.  Co.,  38  N.  Y.  260. 
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A  passenger  injured  by  a  collision  resulting  from  a  concurrent 
negligence  of  two  railroad  corporations  may  maintain  a  joint  action 
against  both.  Colegrove  v.  N.  Y.  &  N.  H.  B.  R.  Co.,  20  N.  Y. 
492.  See  also  Pollett  v.  Long,  66  N.  Y.  200  (205)  ;  Arctic  Fire 
Ins.  Co.  V.  Austin,  69  K  Y.  470  (488). 

The  rule  as  to  liability  of  joint  tort  feasors  does  not  seem  to 
apply  to  cases  of  injuries  done  by  animals  belonging  to  different 
owners^  although  the  animals  acted  in  concert  in  doing  the  injury 
and  the  precise  damage  done  by  each  cannot  be  ascertained.  Each 
owner  seems  to  be  liable  only  for  the  mischief  done  by  his  own 
dog,  and  a  joint  action  against  the  several  owners  for  the  injury 
done  by  all  the  dogs  will  not  lie.  Van  Steenburgh  v.  Tobies,  17 
Wend.  562 ;  A%ichmuty  v.  Ham,  1  Den.  495 ;  Carroll  v.  Weiler, 
1  Hun,  605 ;  s.  c,  4  T.  &  C.  131. 

These  cases  are  cited  as  being  exceptions  to  the  general  rule 
in  Slater  v.  Mersereau,  64  N.  Y.  138  (147),  which  case  holds  that 
where  separate  and  independent  acts  of  negligence  of  two  parties 
are  the  direct  causes  of  a  single  injury  to  a  third  person,  it  is  im- 
possible to  determine  in  what  proportion  each  contributed  to  the 
injury;  either  is  responsible  for  the  whole  injury,  and  this  al- 
though his  act  alone  might  not  have  caused  the  entire  injury,  and 
although,  without  fault  on  his  part,  the  same  damage  would  have 
resulted  from  the  act  of  the  other.  Citing  as  analagous  Cole-- 
grove  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  20  N.  Y.  49 ;  Webster  v.  H.  R. 
R.  Co.,  38  N.  Y.  260. 

SUBDIVISION  2. 
One  Satiifaction  Only  Caa  be  Had. 

Livingston  v.  Bishop,  1  Johns.  290,  and  Thomas  v.  Rumsey,  6 
Johns.  26,  are  followed  in  Breslin  v.  Peek,  38  Hun,  623,  holding 
that  the  plaintiff  can  have  but  one  satisfaction  for  a  tort,  although 
suit  may  be  brought  against  joint  tort  feasors  jointly  or  separately. 
The  court,  per  Eumsey,  J.,  says  that  the  reason  is  that  "  however 
numerous  may  be  the  doers  of  the  tortious  act,  the  tort  itself,  as 
well  as  the  damage  caused  by  it,  is  but  one  single  thing,  for  which 
but  one  single  payment  by  whomsoever  of  the  trespassers  made, 
is  a  perfect  satisfaction.  It  is  said  that  for  the  same  reason  if  in 
an  action  against  several  joint  trespassers  the  plaintiff  releases 
one,  all  are  discharged,  and  this  is  so  although  the  party  giving 
the  release  stipulates  it  shall  not  discharge  the  other. 
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The  latter  proposition  is  reiterated  in  Cande  v.  Hall,  92  Hun, 
337,  37  K".  Y.  Supp.  411,  opinion  Vann,  J.,  citing  Lord  v.  Tif- 
fany, 98  X.  Y.  412,  upon  same  point;  Brogan  v.  Hanan,  55  App. 
Div.  92,  and  cases  cited,  p.  93,  66  N.  Y.  Supp.  1066. 

Woods  V.  Panghum,  75  N.  Y.  495  (498):  ''There  can  be 
but  one  recovery  against  the  same  person  for  the  same  cause  of 
action  {Sheldon  v.  Carpenter,  4  N.  Y.  579)  ;  and  there  can  be  but 
one  satisfaction  got  from  several  persons  for  the  same  cause  of 
action ;  that  is,  for  a  single  injury,  though  there  may  be  several  re- 
coveries. Thomas  v.  Rumsey,  6  Johns.  26;  Livingston  v.  Bishop, 
1  Johns.  290.  Two  may  join  in  one  wrongful  act,  and  the  injury 
is  single,  though  their  act  is  joint ;  and  there  can  be  but  one  satis- 
faction therefor,  though  there  may  be  two  actions  brought,  and  a 
recovery  in  each." 

Satisfaction  by  one  joint  tort  feasor  has  always  been  held  to  be 
available  as  a  bar  to  an  action  against  another.  This  rule  applies 
with  equal  reason  to  a  partial  satisfaction  by  one  of  the  wrong- 
doers for  the  damages  occasioned  by  the  joint  wrongful  act  of 
both.  Such  evidence  is  proper  in  mitigation  of  damages,  and 
under  the  former  practice  was  admissible  under  the  general  issue. 
Knapp  V.  Roche,  94  X.  Y.  329  (334),  and  authorities  cited. 

Where  there  is  joint  indebtedness  (not  a  joint  and  several)  a  judg- 
ment recovered  against  two  or  more  joint  tort  feasors  merges  the 
original  debt  in  the  higher  security 'of  the  judgment  and  no  action 
can  thereafter  be  maintained  against  any  of  the  other  defendants, 
even  though  no  satisfaction  is  received  of  the  judgment  against  the 
one  debtor.  But  a  judgment  against  one  wrongdoer,  unsatisfied, 
is  not  a  bar  to  the  maintenance  of  an  action  against  the  other. 
Rvssell  V.  McCall,  141  N.  Y.  437  (450). 

Although  a  plaintiff  may  have  a  verdict  and  judgment  in  sepa- 
rate actions  against  joint  tort  feasors^  he  can  have  but  one  satis- 
fation  which  is  operative  as  to  both,  but  he  may  have,  however, 
the  costs  in  all  the  actions,  but  when  these  several  sums  are  paid, 
neither  the  principal  debtor  nor  his  surety  should  be  further 
vexed.     Lord  v.  Tiffany,  98  K  Y.  412  (421). 

A  judgment  against  one  joint  trespasser  is  no  bar  to  a  suit 
against  another  for  the  same  trespass ;  nothing  short  of  full  satis- 
faction,  or  that  which  the  law  must  consider  as  such,  can  make 
such  judgment  a  bar.  Part  payment  upon  the  judgment  is  not 
full  satisfaction.  Lovejoy  v.  Murray,  3  Wall.  1,  cited  and  fol- 
11 
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IcAved  in  The  Atlas,  93  U.  S.  315;  The  Beaconsfield,  115  U.  S. 
303;  Birdsell  v.  Shaliol,  112  U.  S.  489. 

If,  after  recovery  and  satisfaction  for  one  slanderous  utter- 
ance or  libelous  publication,  the  same  defamatory  matter  is  uttered 
or  published  again  by  the  wrongdoer,  this  is  a  new  injury  and  an- 
other cause  of  action,  and  there  may  be  another  recovery  and 
satisfaction  from  him.  So  if,  after  a  recovery  against  two  jointly, 
one  of  them  repeats  the  wrong,  there  may  be  another  recovery, 
and  a  satisfaction  of  the  former  recovery  is  not  a  satisfaction  of 
the  latter.     Woods  v.  Pangburn,  75  N,  Y.  495. 

SUBDIVISION  3. 
No   Contribution   between   Wrongdoers. 

If  one  of  several  persons  liable  for  a  wrong  is  proceeded  against 
and  compelled  to  make  reparation,  the  law  will  give  him  no  as- 
sistance in  securing  contribution  from  the  others.  Cooley  Ele- 
ments of  Torts,  42,  citing  Merryweather  v.  Nixan,  8  T.  K.  186. 

Equity  will  not  interpose  to  enforce  a  contribution  between 
wrongdoers,  especially  where  they  do  not  stand  in  equal  right, 
or  there  is  not  equal  equity  between  them.  Peck  v.  Ellis,  2  Johns. 
Ch.  130,  131,  citing  English  authorities  to  the  proposition  that 
a  court  of  law  will  not  sustain  an  action  between  two  joint  tres- 
passers for  contribution. 

Wrongdoers  are  not  entitled  to  claim  of  contribution  against 
each  other,  although  the  party  injured  obtained  full  satisfaction 
for  his  damages,  or  a  part  of  them  only.  Miller  v.  Fenton,  11 
Paige,  18. 

The  rule  holds  in  equity  as  well  as  at  law  that  there  shall  be  no 
right  in  contribution  between  joint  wrongdoers.  This  rule  is 
founded  in  public  policy  and  intended  to  check  the  disposition  to 
combine  in  committing  rights  by  declaring  each  individual  con- 
cerned is  liable  to  bear  the  whole  loss  or  damage  which  may  be 
occasioned;  and  if  a  servant  or  agent  commits  a  trespass  igno- 
rantly  upon  an  express  promise  of  indemnity,  the  promise  may  be 
enforced,  but  if  the  wrongdoer  knows  the  act  to  be  unlawful  ho 
cannot  enforce  the  promise.  Pierson  v.  Thompson,  1  Edw.  Ch. 
212;  Coventry  v.  Barton,  17  Johns.  141. 

That  equity  will  not  interfere  to  enforce  contribution  between 
wrongdoers  is  also  held  in  Thorp  v.  Amos,  1  Sandf.  Ch.  26  (34)  ; 
Andrews  v.  Murray,  33  Barb.  354  (365). 
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The  policy  of  the  law  is  to  leave  wrongdoers  without  aid  in 
equity  from  burdens  of  the  position  in  which  they  have  placed 
themselves.  The  riile  is  well  settled  that  as  among  themselves 
equity  will  not  compel  contribution  or  enforce  subrogation.  Gil- 
bert. V.  Finch,. 17S  N.  T.  455  (462). 

In  Jacobs  v.  Pollard,  10  Cush.  287,  the  question  is  considered 
as  to  contribution  among  the  joint,  tort  feasors  when  they  neither 
kn(;w,  nor  can  be  presumed  by  law  to  know,  that  a  legal  wrong  was 
being  committed,  citing  nimierous  authorities.  Bigelow,  J.,  says: 
"  It  has,  therefore,  been  held  that  the  rule  of  law,  that  wrongdoers 
cannot  have  redress  or  contribution  against  each  other,  is  con- 
fined to  those  cases  where  the  person  claiming  redress  or  contribu- 
tion knew,  or  must  be  presumed  to  have  known,  that  the  act  for 
wliich  he  has  been  mulcted  in  damages  was  unlawful.  Lord  Ken- 
yon,  in  the  leading  case  of  Merryweather  v.  Nixan,  8  T.  K.  186, 
suggests  this  distinction,  which  the  recent  cases  have  more  fully 
developed,  and  the  rule  is  now  always  held  subject  to  the  limita- 
tions above  stated.  Betts  v.  Oibbins,  2  A.  &  E.  57,  65  (29 
E.  C.  L.  47);  Pearson  v.  SJcelton,  1  M.  &  W.  504;  Adamson 
v.  Jarvis,  4  Bing.  72  (13  E.  C.  L.  403);  Wooley  v.  Battle,  2 
C.  &  P.  417  (12  E.  C.  L.  649);  Humphreys  v.  Pratt,  2  Dow. 
&  CI.  288,  2  Saund.  PI.  &  Ev.  (2d  ed.)  413,  414;  Coventry 
V.  Barton,  17  Johns.  142 ;  Avery  v.  Halsey,  14  Pick.  174.  See 
also   Batterseys  Case,  Winch.  49. 

In  dissenting  opinion,  per  Folger,  J.,  in  Jones  v.  Barlow,  62 
X.  Y.  202,  it  is  said  that  there  is  no  contribution  among  wrong- 
doers. But  the  rule  is  not  applied  where  one  is  a  tort  feasor  only 
by  inference  of  law  and  is  confined  to  cases  where  one  knows,  or 
is  presumed  to  know,  that  he  is  committing  an  unlawful  act. 

Where  damages  are  not  capable  of  exact  pecuniary  measure- 
ment, but  must  be  left  to  the  discretion  of  the  jury,  evidence  of 
the  circumstances  of  the  wrong  addressed  to  the  jury  for  the  pur- 
pose of  influencing  its  estimate  is  said  to  be  in  aggravation  or 
mitigation  of  damages.     Hale  on  Damages,  107. 

This  view  is  sustained  in  Nashau  Iron  &  Steel  Co,  v.  Worcester, 
etc,  N.  R.  Co.,  62  N.  H.  159,  cited  in  Cooley  Elements  of  Torts, 
43;  Avery  v.  Halsey,  14  Pick.  174;  Gray  v.  Boston  Gas  Light 
Co.,  114  Mass.  149;  Churchill  v.  Holt,  127  Mass.  165,  131  Mas*^. 
67;  Armstrong  County  v.  Clarion  County,  66  Pa.  St.  218,  cited 
in  Hale  on  Torts,  124.     See  Coventry  v.  Barton,  17  Johns.  142; 
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Nelson  V.  Cook,  17  111.  443;  Atkins  v.  Johnson,  43  Vt.  (18,  5 
Am.  Rep.  260. 

There  are  many  cases  in  which  though  two  or  more  persons  are 
wrongdoers  in  contemplation  of  the  law  as  between  themselves  and 
third  person,  yet  only  one  of  them  was  in  fault  for  the  injury 
done,  and  if  another  has  been  compelled  to  make  compensation  his 
claim  to  indemnity  from  the  one  for  whose  fault  he  has  paid  may 
be  perfectly  reasonable  and  just  Cooley  Elements  of  Torts,  43, 
citing  Mainwaring  v.  Brandon,  8  Taunt  202 ;  Smith  v.  Foran, 
43  Conn.  244,  21  Am.  Eep.  647. 

In  Gilbert  v.  Finch,  173  N.  Y.  455,  the  liability  of  joint  tort 
feasors  is  considered,  and  it  is  held  that  wrongdoers  are  not  enti- 
tled to  compel  contribution  or  to  enforce  subrogation.  The  effect 
of  release  of  one  of  the  joint  tort  feasors  is  considered,  and  it  is 
held  (pp.  463,  466)  that  in  England  the  modem  authorities  are 
imiform  upon  this  question  to  the  effect  that  as  between  joint 
debtors  and  joint  tort  feasors  a  release  given  to  one  releases  all, 
but  if  the  instrument  contains  a  reservation  of  the  right  to  sue  the 
other  joint  debtor  or  joint  tort  feasor,  it  is  not  a  release,  but  in 
effect  is  a  covenant  not  to  sue  the  person  released,  and  a  covenant 
not  to  sue  does  not  release  a  joint  debtor  or  a  joint  tort  feasor. 
That  the  decisions  in  this  State  are  in  accord  with  the  English 
rule  and  in  harmony  with  our  statute  in  reference  to  joint  debtors. 
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It  may  be  stated  as  a  general  rule  that  if  the  legislature^  acting 
within  its  constitutional  limitations,  directs  or  authorizes  the 
doing  of  a  particular  thing,  the  doing  of  it  in  the  authorized  way 
and  without  negligence  cannot  be  wrongful;  if  damage  results 
as  a  consequence  of  its  being  done,  it  is  damnum  absque  injuria, 
and  no  action  will  lie  for  it.    8  Am.  &  Eng.  Encyc.  of  Law,  697. 

"  It  may  be  accepted  as  a  point  of  departure  unquestioned,"  said 
Mr.  Justice  Miller,  in  Cunningham  v.  Macon  &  Brunswick  R. 
R.  Co,,  109  U.  S.  446,  461,  "  that  neither  a  State  nor  the  United 
States  can  be  sued  as  defendant  in  any  court  in  this  country  with- 
out their  consent,  except  in  the  limited  class  of  cases  in  which  a 
State  may  be  made  a  party  in  the  Supreme  Court  of  the  United 
States  by  virtue  of  the  original  jurisdiction  conferred  on  this  court 
by  the  Constitution."  Cited  in  Hans  v.  Louisiana,  134  U.  S. 
1  (17). 

It  is  held  in  the  same  case,  citing  Curran  v.  Arkansas,  15  How. 
Pr.  304 ;  Clark  v.  Barnard,  108  U.  S.  436,  that  a  State  may  be  sued 
by  its  own  consent.  To  the  same  point  is  Beers  v.  Arkansas,  20 
How.  527,  opinion  Chief  Justice  Taney;  Railroad  Co.  v.  Ten- 
nessee, 101  U.  S.  337;  Railroad  Co.  v.  Alabama,  101  U.  S.  832; 
In  re  Ayers,  123  U.  S.  433. 

The  language  of  Chief  Judge  Taney  in  Beers  v.  State  of  Ar- 

[166] 
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kansas,  20  How.  527  (529),  above  referred  to,  is  as  follows:  "  It 
is  an  established  principle  of  jurisprudence  in  all  civilized  nations 
that  the  sovereign  cannot  be  sued  in  its  own  courts,  or  in  any  other, 
without  its  consent  and  permission ;  but  it  may,  if  it  thinks  proper, 
waive  this  privilege,  and  permit  itself  to  be  made  a  defendant  in 
a  suit  by  individuals,  or  by  another  State.  And  as  this  permis- 
sion is  altogether  voluntary  on  the  part  of  the  sovereignty,  it  fol- 
lows that  it  may  prescribe  the  terms  and  conditions  on  which  it 
consents  to  be  sued,  and  the  manner  in  which  the  suit  will  be  con- 
ducted, and  may  withdraw  its  consent  whenever  it  may  suppose 
that  justice  to  the  public  requires  it." 

A  State  can  only  be  sued  by  its  own  consent,  and  for  liabilities 
which  it  chooses  to  assume.  Bexford  v.  State  of  New  York,  105 
K  Y.  229  (231),  citing  People  v.  Denison,  84  N.  Y.  272,  281. 

And  this  has  been  expressly  held  where  the  cause  of  action  rested 
upon  some  misfeasance  or  nonfeasance.  Lewis  v.  State ^  96  X.  Y. 
71. 

It  is  said  in  Stone  v.  State,  138  N.  Y.  124  (130),  opinion  An- 
drews, Qi.  J.,  "  In  the  absence  of  statutory  authority  extending 
the  jurisdiction  of  courts  to  the  determination  of  claims  against 
the  State,  an  appeal  to  the  legislature  is  the  only  remedy  of  the 
citizen  against  the  sovereign,  whether  the  claim  arose  in  conse- 
quence of  wrongful  acts  of  State  officers  or  agents,  or  upon  con- 
tracts made  under  authority  or  in  behalf  of  the  State." 

In  Locke  v.  State,  140  N.  Y.  480,  at  p.  481,  Judge  O'Brien, 
in  the  prevailing  opinion,  says :  "  The  sovereign  cannot  be  im- 
pleaded nor  made  liable  for  damages  for  any  cause  whatever  in 
the  courts  of  justice,  save  in  such  case  as  it  has  itself  consented 
to  be  made  liable."  Citing  Sipple  v.  State,  99  N.  Y.  284 ;  Bowen 
V.  State,  108  N.  Y.  166 ;  Splittorf  v.  State,  108  K  Y.  205. 

"  It  being  lawful  for  the  sovereign  to  exercise  its  lawful  power 
it  must  follow  that  whatever  results  from  its  proper  exercise  ii* 
not  unlawful,  and  if  any  injury,  direct  or  consequential,  results 
to  the  individual,  he  is  remediless,  except  so  far  as  the  sovereign 
gives  him  a  remedy."  Benner  v.  Atlantic  Dredging  Co.,  134 
N.  Y.  156  (161)  ;  Slingerland  v.  International  Contracting  Co., 
169  K  Y.  61. 

Neither  the  Federal  nor  the  State  government  is  liable  for  the 
unauthorized  torts  of  its  officers.     15  Encyc.  of  Law  (1st  ed.). 
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p.  514,  citing  Story  on  Agency,  §  319 ;  Mechem  on  Public  Officers, 
§849. 

The  government  does  not  undertake  to  guarantee  to  any  person 
the  fidelity  of  the  officers  or  agents  whom  it  employs  since  that 
would  involve  it  in  all  its  operations  in  endless  embarrassments, 
difficulties,  and  losses  which  would  be  subversive  of  the  public  in- 
terests.  Story  on  Agency,  §  319,  quoted  by  Justice  Miller  in  opin- 
ion of  the  court  in  Gibbons  v.  United  States,  8  Wall.  269  (274). 

Torts  committed  by  an  officer  in  the  service  of  the  United  States 
do  not  render  the  government  liable  in  an  implied  assumpsit,  even 
though  the  acts  done  were  apparently  for  the  public  benefit. 
Whiteside  v.  United  States,  93  U.  S.  247  (257),  citing  Gibbons 
w  United  States,  8  Wall.  274.  Bates  v.  Clark,  95  XT.  S.  204 ; 
IlaH  V.  United  States,  95  K  Y.  316. 

Negligence  on  the  part  of  officers  of  the  United  States  govern- 
ment gives  no  right  of  action  against  the  government.  United 
States  V.  Whitton,  143  U.  S.  76,  citing  Mintum  v.  United  States, 
106  N.  Y.  437. 

It  is  a  well-settled  rule  of  law  that  the  government  is  not  liable 
for  the  nonfeasance  or  misfeasance  or  negligence  of  its  officers,  and 
the  only  remedy  of  the  injured  party  in  such  cases  is  by  appeal 
to  Congress.     German  Bank  v.  United  States,  148  U.  S.  573. 

The  United  States  have  not  consented  to  be  liable  to  suits 
founded  in  tort  for  wrongs  done  by  their  officers  in  the  discharge 
of  their  official  duties.  Belknap  v.  Schild,  161  U.  S.  10 ;  Hart  v. 
United  States,  95  U.  S.  316,  and  cases  cited;  Moffatt  v.  United 
States,  112  U.  S.  24. 

Xor  can  a  State  be  made  liable  for  injuries  arising  from  the 
negligence  of  its  agents  or  servants,  except  by  force  of  some  posi- 
tive statute  assuming  such  liability.  Sipple  v.  State,  99  X.  Y. 
284  (287)  ;  Splittorf  v.  State  of  New  York,  108  K  Y.  205  (212). 

The  opinion  calls  attention  to  the  jurisdiction  of  the  Board  of 
Claims  relative  to  canal  damages.  Section  37  of  the  Canal  Law 
(Gen.  Laws,  chap.  12)  provides  for  submission  to  the  Court  of 
Claims  of  damages  arising  from  the  use  and  management  of 
canals,  etc.  The  State  has  also  provided,  through  the  Court  of 
Claims,  a  tribunal  having  the  powers  and  jurisdiction  of  the 
former  Board  of  Claims,  against  the  State.  The  court  has  jurisdic- 
tion to  hear  and  determine  a  private  claim  against  the  State  which 
shall  have  accrued  within  two  years  before  the  claim  is  filed,  etc., 


Digitized  by  VjOOQIC 


168  EXEMPTION    FROM    LIABILITY. 

Art.  1.    Acts  of  State. 

and  provides  a  rule  of  liability  where  jurisdiction  is  given  to  hear 
and  determine  the  claim  by  special  law.  Code  Civ.  Proc.,  §  264 
et  seq. 

So  firmly  is  the  doctrine  established  that  the  State  cannot  be 
sued  without  its  consent,  that  in  People  of  the  State  of  New  York 
V.  Denison  et  ah,  84  N.  Y.  272,  it  was  held  that  while  the  govern- 
ment may,  through  its  courts,  enforce  its  claims  against  its  citi- 
zens, this  right  is  not  reciprocal.  A  set-oflF  is  in  the  nature  of  a 
cross-action,  and  the  government  cannot  be  sued  except  by  its  own 
express  permission.  That  in  an  action  brought  by  the  people  of 
the  State  counterclaim  cannot  be  allowed.  It  is  said,  citing  19 
Wall.  239,  that  authority  to  render  a  judgment  against  the  State 
or  government  in  one  of  its  own  courts  cannot  be  implied,  but 
must  be  expressed.  Nor  can  it  be  claimed  under  general  laws 
in  which. the  State  is  not  named. 

Acts  done  by  a  municipal  corporation  in  complying  with  a 
statutory  enactment  are  damnum  absque  injuria,  although  result- 
ing in  injury  to  individuals  affected  thereby.  Muhlker  v.  N.  Y. 
&  H.  B.  R.  Co.,  173  N-  Y.  549,  reversing  60  App.  Div.  621, 
discussing  and  distinguishing  the  Lewis  Case,  162  N.  Y.  202,  and 
following  the  Fries  Case,  169  N.  Y.  270.  See  Dolan  v.  N.  Y. 
c(  H:  R.  R.  Co.,  175  N.  Y.  367. 

Followed  People  v.  Comer,  59  Hun,  299,  12  K  Y.  Supp. 
036,  distinguishing  Danolds  v.  State,  89  N.  Y.  36,  is  affirmed 
without  opinion,  128  N.  Y.  640,  and  cited  and  followed  in  People 
ex  rd.  Western  Union  Co.  v.  Roberts,  30  App.  Div.  78  (81),  51 
X.  Y.  Supp.  747,  affirmed  on  opinion  below,  156  N.  Y.  693. 

Corbett  v.  St.  Vincent's  Industrial  School,  79  App.  Div.  334, 
collating  the  authorities  (p.  349),  arrives  at  the  conclusion  that 
the  State  is  not  liable  for  an  injury  sustained  by  an  inmate  of 
any  of  its  prisons,  reformatories,  or  other  institutions,  which  is 
the  result  of  negligence. 

As  to  the  right  to  sue  foreign  powers.  Hale  on  Torts,  71,  lays 
down  the  rule  (citing  authorities)  as  follows:  "As  a  consequence  of 
the  absolute  independence  of  every  sovereign  authority,  and  of  the 
international  comity  which  induces  every  sovereign  State  to  re- 
spect the  independence  of  every  other  sovereign  State,  each  and 
every  one  declines  to  exercise,  by  means  of  any  of  its  courts,  any 
of  its  territorial  jurisdiction  over  the  person  of  any  sovereign  or 
ambassador  of  any  other  State,  or  over  the  public  property  of  any 
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Ptate  which  is  destined  to  its  public  use,  or  over  the  property  of 
any  ambassador,  though  such  sovereign,  ambassador,  or  property 
be  within  its  territory,  and,  therefore,  but  for  the  common  agree- 
ment subject  to  its  jurisdiction,"  citing  Manning  v.  State  of  Nica- 
rauga,  14  How.  Pr.  517. 

The  right  of  ambassadors  and  consuls  with  regard  to  freedom 
from  attachments  and  orders  of  arrest  is  considered  in  Matter  of 
Aycinena,  3  N.  Y.  Super.  690;  Holbrook  v.  Henderson,  6  N.  Y. 
Super.  619;  as  to  freedom  from  examination  in  supplementary 
proceedings,  Oriffin  v.  Dominguez,  9  N.  Y.  Super.  656.  A  con- 
sul of  a  foreign  government  is  not  liable  to  be  sued  in  the  State 
courts  —  whenever  the  fact  appears  that  the  court  has  no  jurisdic- 
tion it  will  stop  the  proceedings  in  a  cause  at  any  stage  of  its 
progress.     Yalarino  v.  Thompson,  7  N.  Y.  576. 
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SUBDIVISION  1. 
Immimity  of  Chief  SzecntiTe. 

The  gist  of  the  authorities  upon  this  subject  is  stated  in  14 
Am.  &  Eng.  Encyc.  of  Law,  1106,  as  follows:  "  The  governor 
of  a  State,  as  representing  the  executive  branch  of  the  State  gov- 
ernment, is  generally  entitled  to  that  immunity  from  encroach- 
ment by  either  the  judicial  or  the  legislative  branches  which  is  de- 
rived from  that  fundamental  theory  of  American  constitutions 
known  as  the  separation  of  powers." 

The  executive  of  the  nation  and  the  governors  of  the  several 
States  are  exempt  from  responsibility  to  individuals  for  their  offi- 
cial utterances.     Cooley  (2d  ed.),  250. 

The  character  and  extent  of  the  immunity  of  the  chief  execu- 
tive from  suits  or  proceedings  relating  to  the  performance  of  his 
duties  was  very  fully  considered  in  the  celebrated  case  of  Marhury 
V.  Madison,  opinion  Chief  Justice  Marshall,  1  Cranch,  137,  who 
expressly  disclaims  the  view  that  any  interference  is  intended  witli 
the  prerogatives  of  the  executive  and  repudiates  the  idea  that  the 
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courts  will  intermeddle  with  the  manner  in  which  executive  officers 
perform  their  duties. 

In  People  ex  rel.  Broderich  v.  Morton,  156  N.  Y.  136,  it  is  held 
that  the  courts  of  this  Stato  cannot  compel  the  performance  bj'  the 
governor  of  a  duty  imposed  upon  him  by  his  office,  and  that  this 
inability  extends  to  ministerial  duties  as  well  as  those  involving 
executive  judgment  and  discretion,  and  to  action  by  the  governor 
as  an  ex  officio  member  of  a  board  of  public  officers,  citing  numer- 
ous authorities  upon  the  question  as  to  whether  the  courts  can  com- 
pel the  governor  to  perform  a  ministerial  act  and  quoting  largely 
from  Sutherland  v.  The  Governor,  29  Mich.  320. 

SUBDIVISION  a. 

Members  of  Legislative  Bodies. 

No  member  of  a  legislative  body  can  be  called  to  account  for 
acts  done  in  or  in  connection  with  the  exercise  of  his  legislative 
powers.  Bishop,  §  777,  citing  Stockdale  v.  Hansard,  9  A.  &  E. 
1  (110,  113,  114).  It  is  not  permissible  to  raise  the  question 
whether  what  legislators  said  or  wTote  was  pertinent  to  what  was 
before  them  for  official  action.     Coolev,  250. 

It  is  provided  by  section  12  of  article  3  of  the  Constitution  that 
for  any  speech  or  debate  in  either  house  of  the  legislature,  the  mem- 
bers shall  not  be  questioned  in  any  other  place. 

The  Constitution  of  the  United  States  also  provides  that  sena- 
tors and  representatives  shall  not  be  questioned  in  any  other  pboe 
for  any  speech  or  debate  in  either  house.  This  provision  was  in- 
voked in  Kilhoume  v.  Thompson,  103  TJ.  S.  168  (201),  and  it  was 
held  that  this  provision  exempted  members  of  Congress  from  liabil- 
ity elsewhere  for  any  vote  on  a  report  to,  or  action  in,  their  re- 
spective houses,  as  well  as  for  oral  debate.  This  case  was  cited  and 
commented  upon  in  People  ex  rel,  McDonald  v.  Keeler,  99  X.  V. 
463,  upon  the  question  as  to  right  of  legislative  body  to  punish  for 
contempt. 

The  immunity  of  legislators  is  very  fully  considered  by  Chief 
Judge  Parsons  in  Coffin  v.  Coffin, 4:  Mass.  1.  The  conclusion  of  the 
court  in  that  case  as  given  in  Pattee's  Illustrative  Cases  on  Tort< 
is,  "  The  members  of  the  legislature,  while  acting  in  their  official 
capacity,  are  exempt  from  liability  for  all  acts  said  or  done,  though 
such  statement  and  acts  be  in  violation  of  the  rules  of  l^islative 
bodies.'* 
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Great  immunity  is  attached  to  words  spoken  or  written  in  the 
due  course  of  parliamentary  proceedings.  Woods  v.  Wiman,  47 
Hun,  362  (365). 

The  law  affords  immunity  from  any  action  for  damages  on  ac- 
count of  the  defamatory  character  or  effect  of  words  spoken  or 
written  in  the  course  of  parliamentary  proceedings.  Perkins  v. 
Mitchell,  31  Barb.  461  (468). 

It  is  said  that  members  of  legislative  bodies,  such  as  boards  of 
supervisors,  county  commissioners,  city  councils  and  the  like,  are 
not  liable  for  their  acts  or  neglects.  Cooley  (2d  ed.),  443,  citing 
Baker  v.  State,  27  Ind.  485 ;  Morris  v.  People,  3  Den.  381. 
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SUBDIVISION  1. 
Judicial  Officers  and  Proceedings. 

Xo  action  will  lie  against  a  judge  for  any  acts  done  or  words 
spoken  in  his  judicial  capacity  in  a  court  of  justice.  Pollock,  138. 
quoting  Scott  v.  Stansfield,  L.  R  3  Exch.  220.  The  American  note 
adds  that  the  text  substantially  states  the  American  rule. 

Xo  judicial  person,  whether  a  judge  of  a  Supreme  Court,  a 
justice  of  the  peace,  or  other  inferior  magistrate,  a  member  of  a 
court-martial,  or  a  juror  is  for  any  judicial  act  within  his  juris- 
diction, however  erroneous,  mistaken,  or  even  corrupt,  answerable 
in  a  civil  suit  to  the  party  aggrieved.  They  are  liable  in  certain 
cases  to  impeachment.     Bishop,  §§  781,  782. 

Xo  action  for  damages  can  be  maintained  against  a  person  for 
anything  said  or  done  in  the  discharge  of  a  judicial  duty  except  it 
be  an  action  for  false  imprisonment*  Bigelow  on  Torts,  30,  citing 
Chatierton  v.  Secretary  of  State,  1895,  2  Q.  B.  189 ;  Spalding  v. 
Vilas,  161  U.  S.  183. 

Xo  judicial  officer  invested  with  power  to  imprison  is  liable  to 
an  action  for  false  imprisonment,  unless  he  acted  beyond  his  juris- 
diction.   Underbill,  283. 

Jurisdiction  of  the  subject-matter  is  power  lawfully  conferred  to 
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adjudge  concerning  the  general  question  involved,  to  act  upon  the 
general  abstract  question,  and  to  decide  whether  particular  facts 
call  for  the  exercise  of  the  abstract  power,  but  it  does  not  depend 
upon  the  ultimate  existence  of  a  good  cause  of  action  in  the  par- 
ticular case.  Parker,  Ch.  J.,  in  O'Donoghue  v.  Boies,  159  N.  Y. 
87  (109),  citing  Hunt  v.  Hunt,  72  N.  Y.  217 ;  Bergman  v.  Woljf, 
33  St.  Rep.  499,  11  N.  Y.  Supp.  591 ;  Jordan  v.  Van  Epps,  85 
N.  Y.  436 ;  Lange  v.  Benedict,  73  N.  Y.  12. 

It  is  said  in  Piper  v.  Pearson,  2  Gray,  120,  thrt,  "  In  all  cases, 
therefore,  where  the  cause  of  action  against  a  judicial  officer,  ex- 
ercising only  a  special  and  limited  authority,  is  founded  on  his 
acts  colore  officii,  the  single  inquiry  is  whether  he  has  acted  with- 
out any  jurisdiction  over  the  subject-matter,  or  has  been  guilty 
of  an  excess  of  jurisdiction.  By  this  simple  test,  his  l^al  liability 
will  at  once  be  determined.  1  Chit.  PI.  (6th  Am.  ed.)  90,  209, 
213;  Beaurain  v.  Scott,  3  Campb.  388;  Echerley  v.  Parkinson,  3 
M.  &  S.  425,  428 ;  Borden  v.  Fitch,  15  Johns.  121 ;  Bigelow  v. 
Steams,  19  Johns. 39 ;  Allen  v.  Oray,ll  Conn.  95.  If  a  magistrate 
acts  beyond  the  limits  of  his  jurisdiction,  his  proceedings  are 
deemed  to  be  coram  non  judice  and  void ;  and  if  he  attempts  to 
enforce  any  process  founded  on  any  judgment,  sentence,  or  con- 
viction in  such  case,  he  thereby  becomes  a  trespasser.  1  Chit.  PI. 
210;  19  Johns.  39." 

In  Yates  v.  Lansing,  5  Johns.  282,  291,  Kent,  Ch.  J.,  said: 
"  The  doctrine  which  holds  a  judge  exempt  from  a  civil  suit  or 
indictment  for  any  act  done  or  omitted  to  be  done  by  him,  sitting 
as  a  judge,  has  a  deep  root  in  the  common  law.  It  is  to  be  found 
in  the  earliest  judicial  records,  and  it  has  been  steadily  maintained 
by  an  undisputed  current  of  decisions  in  the  English  courts,  amidst 
every  change  of  policy,  and  through  every  revolution  of  their 
government" 

This  was  followed  by  Yates  v.  Lansing,  9  Johns.  394,  in  the 
Court  of  Errors,  where  it  was  held  that  a  judge  of  a  court  of  record 
is  not  liable  to  answer  personally  in  a  civil  suit  for  any  act  done 
by  him  in  his  judicial  capacity,  nor  for  errors  of  judgment 

Where  the  court  has  jurisdiction  of  the  person  of  the  delinquent, 
and  of  the  subject-matter,  its  members  are  not  answerable  for  their 
sentence  in  an  action  at  the  suit  of  the  party.  So  held  as  to  mem- 
bers of  a  court-martial,  where  the  party  arrested  had  waived  ob- 
jection to  the  jurisdiction  of  the  court  by  pleading  guilty.  Van- 
derhpyden  v.  Young,  11  Johns.  150. 
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In  Tompkins  v.  Sands,  8  Wend.  462,  the  rule  was  laid  down  that 
for  a  judicial  act  no  action  lies,  but  for  the  injury  arising  from  the 
misfeasance  or  nonfeasance  of  a  ministerial  officer,  the  party  has 
redress  in  an  action. 

Weaver  v.  Devendorf,  3  Den.  117,  holds  that  a  public  officer 
is  not  responsible  in  a  civil  suit  for  a  judicial  determination  in  a 
matter  over  which  he  had  jurisdiction,  however  erroneous  it  may 
be,  or  however  malicious  the  motive  which  produced  it.  This  rule 
is  to  apply  only  where  the  judge  or  officer  has  jurisdiction  and  is 
authorized  to  determine  that  fact;  if  he  transcends  the  limits  of 
his  authority,  he  ceases  to  act  as  judge,  and  is  responsible  for  con- 
sequences, citing  a  large  number  of  English  authorities. 

This  rule  is  followed  in  East  River  Gas  Light  Co.  v.  Donnelly, 
93  N.  Y.  557. 

A  very  careful  consideration  of  this  question  was  had  upon  very 
full  briefs  of  counsel,  citing  numerous  authorities,  in  Lange  v. 
Benedict,  73  N.  Y.  12,  where  it  is  said  that  the  subject  has  been 
much  considered  and  the  principles  well  settled;  and  that  the 
diflBculty  in  disposing  of  a  particular  case  is  not,  in  finding  the 
rule  of  law  upon  which  it  is  to  be  decided,  but  in  determining  on 
which  side  of  that  rule  the  facts  of  the  case  lie.  The  court  cites 
with  approval  Bradley  v.  Fisher,  13  Wall.  351,  holding  that 
judges  of  superior  or  general  jurisdiction  are  not  liable  to  civil 
actions  for  their  judicial  acts,  even  when  such  acts  are  in  excess 
of  their  jurisdiction,  and  are  alleged  to  have  been  done  maliciously 
and  corruptly. 

It  is  held  that  in  order  that  a  judge  may  be  free  from  liability 
for  his  act,  it  must  have  been  done  in  his  judicial  capacity  and 
must  have  been  a  judicial  act>  leaving  the  question  to  be  deter- 
mined when  an  act  is  done  as  a  judge  and  when  it  is  performed  in 
a  judicial  capacity.  The  court  states  the  question  to  be  considered 
as  follows  (p.  28)  :  "  The  inquiry  then,  at  this  stage  of  our  con- 
sideration of  the  case,  is  this:  Whether  the  defendant,  sitting 
upon  the  bench  of  the  Circuit  Court,  and  being  on  that  occasion 
de  jure  et  de  facto  the  Circuit  Court,  and  having  as  such  juris- 
diction of  all  persons  by  law  within  the  power  of  that  court,  and 
jurisdiction  of  all  subject-matters  within  its  cognizance;  whether 
he  had  jurisdiction  of  the  person  of  the  plainti£P,  and  of  any 
subject-matter  wherefrom  he  had  authority  to  hear  and  adjudge 
whether  the  facts  in  the  case  of  the  plaintiflF,  as  then  presented  to 
him,  fell  within  any  of  those  subject-matters.     It  is  not  the  in- 
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quiry  whether  the  act  then  done  as  the  act  of  the  court  was  erro- 
neous and  illegal ;  that  is  but  another  form  of  saying  whether  it 
could  or  could  not  be  lawfully  done  as  a  court  by  the  person  then 
sitting  as  the  judge  thereof.  It  is  whether  that  court  then  had 
the  judicial  power  to  consider  and  pass  upon  the  facts  presented, 
and  to  determine  and  adjudge  that  such  an  act  based  upon  them 
would  be  lawful  or  unla^rful."     Appeal  dismissed,  99  U.  S.  6S. 

The  question  is  again  considered  in  Austin  v.  Vroman,  12S 
N.  Y.  229,  collating  the  authorities,  and  it  is  held  that  a  de- 
termination by  a  judge,  whether  his  jurisdiction  had  ceased  in  a 
particular  case  or  not,  is  not  such  an  erroneous  decision  as  renders 
him  liable  to  an  action.  It  is  said  that  his  erroneous  decision, 
while  conferring  no  jurisdiction  upon  him,  is  still  such  a  judicial 
determination  of  the  matter  already  pending  before  him,  and 
over  which  up  to  a  certain  time  he  had  jurisdiction,  that  he  must 
be  protected  from  a  civil  action  in  regard  to  it 

In  Handshaw  v.  Arthur,  9  App.  Div.  175,  41  X.  Y.  Supp.  61, 
affirmed  161  X.  Y.  664,  on  opinion  below,  Austin  v.  Vroman,  128 
X.  Y.  229,  was  followed.  It  is  said,  citing  Jones  £  Crawford  v. 
Reid,  1  Johns.  Cas.  20,  that  the  sound  rule  of  construction  in, 
respect  to  the  courts  of  justices  of  the  peace  is  to  be  liberal  in 
reviewing  their  proceedings  as  far  as  respects  regularity  and  form, 
and  strict  in  holding  them  to  the  exact  limits  of  jurisdiction  pre- 
scrifted  to  them  by  the  statute.  The  principal  case  holds  that  as 
the  justice  has  jurisdiction  both  of  the  subject-matter  and  of  the 
parties,  a  judgment  and  execution,  although  erroneous  and  void- 
able, were  not  void,  and  the  justice  was  entitled  to  protection  as 
in  an  ordinary  case  of  judicial  error.  Horton  v.  Auchmoody,  7 
Wend.  200,  is  cited  wnth  approval. 

A  very  full  note  on  this  question,  citing  numerous  authorities, 
will  be  found  in  Case  v.  Shepard,  2  Johns.  Cas.  27,  at  p.  28, 
where  authorities  are  cited  to  the  proposition  that  where  a  court 
has  jurisdiction  of  the  cause  and  proceeds  erroneously,  an  action 
does  not  lie.  That  nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court  but  that  which  specially  appears 
to  be  so,  and  on  the  contrary,  nothing  shall  be  intended  to  be 
within  the  jurisdiction  of  an  inferior  court  but  that  which  is  po 
expressly  alleged. 

In  Rutherford  v.  Holmes,  66  N.  Y.  368,  it  was  held  that  a  jus- 
tice was  liable  in  an  action  for  false  imprisonment  at  the  suit  of 
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one  imprisoned  in  pursuance  of  his  warrant  for  commitment  for 
contempt,  where  the  justice  exceeds  his  jurisdiction.  The  court 
said  that  the  fact  that  a  justice  of  the  peace  ^^  had  jurisdiction 
of  the  person  of  the  plainti£P  and  of  the  subject-matter  then  pend- 
ing, did  not  give  him  judicial  authority  to  adjudge  her  guilty  of 
a  contempt  and  to  imprison  her  therefor.  To  have  that  authority 
there  must  have  arisen  before  him  facts  which  gave  him  power  to 
consider  the  question  whether  there  had  been  a  conte'mpt  com- 
mitted by  her.  When  facts  arose  which  gave  him  that  power,  he 
had  a  right  to  adjudicate  upon  them,  and  is  not  liable  to  an  action, 
though  he  may  have  held  erroneously  as  matter  of  law.'^ 

The  latter  case  does  not  appear  to  be  referred  to  in  the  opinion 
in  Austin  v.  Vroman,  128  N.  Y.  229. 

A  justice  is  liable  for  damages  for  an  unauthorized  entry  of 
judgment.  Earl  v.  Brewer,  20  Misc.  Kep.  437,  46  N.  Y.  Supp. 
527.  But  is  not  liable  because  of  failure  to  render  judgment  in  an 
action  tried  before  him  within  four  days  after  its  final  submission. 
Evarts  v.  Kiehl,  102  N.  Y.  296. 

See  McOuckin  v.  WiUcins,  75  App.  Div.  167,  holding  that  a 
.judicial  officer,  so  far  as  his  duties  are  ministerial,  is  required  to 
exercise  reasonable  diligence  in  the  discharge  thereof,  but  he  is 
not  required  at  his  peril  to  meet  engagements.  Holding  further 
that  a  justice  of  the  peace  was,  under  the  circumstances,  not  guilty 
of  negligence  in  failing  to  attend  upon  the  adjourned  day,  so  aa 
to  render  him  liable  in  damages  to  the  plaintiff,  s.  c.^  11  Annot 
Cas.  216.  Followed  by  note  on  "Action  for  damages  from  neg- 
lect in  dischai^ng  official  duties." 

SUBDIVISION  2. 
Quad- Judicial  Ofacen  and  Proceedings. 

Quasi-judicial  functions  are  those  which  lie  midway  between 
the  judicial  and  ministerial  ones.  The  lines  separating  them  are 
necessarily  indistinct.  When  the  law,  in  words  or  by  implication, 
commits  to  any  officer  the  duty  of  looking  into  facts,  and  acting 
upon  them,  not  in  a  way  which  it  specifically  directs,  but  after  a 
discretion,  in  its  nature  judicial,  the  function  is  termed  quasi-ju- 
dicial; and  he  is  responsible  to  one  injured  by  his  wrongful  act 
only  if  it  is  n^ligent  or  malicious,  or  both.    Bishop,  §§  785,  786. 

17  Am.  &  Eng.  Encyc  of  Law  (2d  ed.),  887,  quotes  from  School 
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District  No.  2  v.  Lambert,  28  Oreg.  209,  as  follows :  "  Where  the 
law  authorizes  a  person  to  hear  and  determine  issues  between  par- 
ties, the  granting  or  refusal  of  relief  demanded  therein  is  a  judicial 
act,  but  where  a  power  vests  in  judgment  or  discretion,  so  that  it 
is  of  a  judicial  nature  or  character,  but  does  not  involve  the  exer- 
cise of  the  functions  of  a  judge,  or  is  conferred  upon  an  officer  hav- 
ing no  authority  of  a  judicial  character,  the  expression  used  is 
generallj 'quasi' judicial ;  so  that  where,  in  the  exercise  of  a  power, 
an  officer  is  vested  with  a  discretion,  his  act  is  regarded  as  quasi- 
judicial," 

An  officer  who  acts  judicially  for  the  time  being  is  considere<l 
a  judicial  officer,  although  he  may  also  perform  ministerial  du- 
ties. In  order  to  be  entitled  to  this  protection,  however,  the  officer 
must  act  within  his  jurisdiction,  in  good  faith,  without  fraud  or 
malice,  and  the  burden  of  proof  is  on  the  plaintiflF  to  show  that 
the  officer  acted  maliciously  and  in  bad  faith.  19  Am.  &  Eng. 
Encyc.  of  Law  (1st  ed.),  486. 

Nelson,  J.,  in  Easton  v.  Calender,  11  Wend.  91  (93),  says,  in 
speaking  of  the  extent  of  liability  of  quasi-judicial  officers  that  if 
they  confine  themselves  within  the  limits  of  the  statute,  though 
they  may  err  in  point  of  law  or  judgment,  they  should  not  be 
either  civilly  or  criminally  answerable  if  their  motives  are  pure. 
This  is  the  rule  applicable  to  public  officers,  bound  to  exercise  their 
deliberative  judgment  in  the  discharge  of  their  official  duties,  and 
is  applicable  to  all  inferior  magistrates,  and  others  called  to  the 
performance  of  functions  in  their  nature  and  character  judicial, 
while  acting  within  their  jurisdiction  and  the  scope  of  their 
powers. 

In  Matter  of  Zborowski,  68  N.  Y.  88,  Folger,  J.,  in  the  opinion, 
discusses  the  meaning  of  the  term  ^^  judicial "  as  distinguished 
from  what  may  be  termed  ^^  quasi-judicial."  In  one  sense  the  term 
^^  judicial "  is  used  of  such  bodies  or  officers  as  have  the  power 
of  adjudication  upon  the  rights  of  persons  and  property;  in  the 
other  class  of  cases  as  a  course  of  official  action  for  the  conse- 
quences of  which  the  official  will  not  be  liable,  although  his  act  was 
not  well  judged. 

In  Cunningham  v.  Bucklin,  8  Cow.  179  (185),  Savage,  Ch.  J., 
cites  with  approval  from  the  opinion  of  Spencer,  J.,  in  Jenkins  v. 
Waldron,  11  Johns.  114:  "  It  would,  in  our  opinion,  be  opposed 
to  all  the  principles  of  law,  justice,  and  sound  policy  to  hold  that 
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officers  called  upon  to  exercise  their  deliberative  judgments  are 
answerable  for  a  mistake  in  law,  either  civilly  or  criminally,  when 
their  motives  are  pure  and  untainted  with  fraud  or  malice." 

The  principle  is  well  settled  that  a  public  officer,  who  is  not  a 
mere  volunteer,  but  compelled  to  act  in  a  judicial  capacity,  is  not 
amenable  either  civilly  or  criminally  for  a  mistake  in  law  or  error 
of  judgment,  when  his  motives  are  untainted  with  fraud  or  malice. 
TeaU  V.  Feltan,  1  N.  Y.  537,  where  it  was  held  that  a  postmaster 
did  not  act  judicially  in  assuming  to  chaise  letter  postage  on  a 
newspaper,  in  consequence  of  an  initial  being  on  the  wrapper,  so 
as  to  protect  him  in  an  action  for  improperly  detaining  such  news- 
paper, when  no  fraud  or  malice  was  alleged  or  proved. 

It  is  held  in  East  River  Oas  Light  Co.y. Donnelly,  93  N.  Y.  557, 
that  a  public  officer  is  not  responsible  in  a  civil  action  for  a  judi- 
cial determination,  however  erroneous,  or  however  malicious  the 
motive  which  produced  it. 

So  held  in  an  action  against  an  assessor  for  refusing  to  give 
plaintiff,  who  was  a  taxable  inhabitant,  the  benefit  of  the  exemp- 
tion allowed  by  law,  on  account  of  his  being  a  minister  of  the 
gospel,  or  for  assessing  his  property  at  a  higher  rate  than  that 
which  he  had  assessed  the  property  of  the  other  inhabitants, 
though  the  conduct  of  the  defendant  was  alleged  to  have  been 
willful  and  corrupt     Weaver  v.  Devendorf,  3  Den.  117. 

An  officer,  who  is  enjoined  by  law  to  do  certain  things,  if  in  his 
judgment  or  opinion  the  requisites  therein  mentioned  have  been 
complied  with ;  and  inhibited  under  the  like  exercise  of  his  discre- 
tion from  doing  other  things,  is  not  answerable  to  a  party  who  may 
conceive  himself  a^rieved  from  a  mistake  arising  through  omis- 
sion or  mere  want  of  skill,  if  there  be  no  bad  faith,  corruption,  or 
some  misbehavior,  or  abuse  of  power.  Seeman  v.  Patten,  2  Cai. 
311  (317). 

A  good  deal  of  obscurity  has  rested  upon  the  subject  of  the  im- 
munity of  ministerial  officers  who  perform  duties  at  times  which 
are  judicial  in  their  nature,  while  others  purely  ministerial  are 
executed  by  them,  and  these  duties  sometimes  so  mingle  as  not  to 
be  easily  distinguished  from  each  other.  It  is  said  in  Rochester 
White  Lead  Co.  v.  City  of  Rochester,  3  N.  Y.  463  (466),  citing 
Wilson  V.  Mayor  of  New  York,  1  Den.  699 :  "  Wherever  duties 
of  a  judicial  nature  are  imposed  upon  a  public  officer,  the  due  exe- 
cution of  which  depends  upon  his  own  judgment,  he  is  exempt 
12 
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from  all  responsibility  by  action,  for  the  motives  which  influence 
him,  and  the  manner  in  which  such  duties  are  performed.  If 
corrupt,  he  may  be  impeached  or  indicted ;  but  he  cannot  be  prose- 
cuted by  an  individual  to  obtain  redress  for  the  wrong  which  may 
have  been  done.  But  this  judicial  immunity  can  be  extended  no 
farther.  The  civil  remedy  depends  exclusively  upon  the  nature 
of  the  duty  which  has  been  violated.  When  duties  which  are 
purely  ministerial  are  cast  upon  officers  whose  chief  functions  are 
judicial,  and  the  ministerial  duty  is  violated,  the  officer,  althoiigli 
for  most  purposes  a  judge,  is  still  civilly  responsible  for  such 
misconduct." 

It  was  said  in  Gleason  v.  Peerless  Mfg.  Co.,  1  App.  Div.  257, 
37  K  Y.  Supp.  267,  affirmed  on  opinion  below,  163  N.  Y.  574, 
that  the  common  council  of  a  city  in  determining  who  was  the 
lowest  bidder  for  a  contract  acted  judicially,  but  that  in  this  class 
of  cases  the  term  "  judicial "  is  not  to  be  used  in  the  sense  of 
appertaining  to  the  "  judiciary  "  or  administration  of  justice,  but 
as  indicating  the  exercise  of  discretion  or  judgment  as  distin- 
guished from  what  is  purely  ministerial.  That  is  to  say,  the 
common  council  in  that  respect  acted  in  a  quasi-judicial  capacity, 
and  its  action  was,  therefore,  subject  to  review  by  the  courts. 

In  Erving  v.  Mayor,  Aldermen,  etc,  of  New  York,  131  N.  Y. 
133,  it  was  held  that  the  letting  of  a  contract  by  the  commissioner 
of  public  works  is  judicial  in  its  nature  and  character,  and  the 
award  is  the  result  of  a  judicial  act. 

Assessors  having  jurisdiction  both  of  the  person  taxed  and  of 
the  subject-matter,  are  not  individually  liable  for  an  erroneous  as- 
sessment, where  they  act  in  good  faith.  To  establish  a  personal 
liability  it  must  be  made  to  appear  that  they  acted  without  juris- 
diction.   Williams  v.  Weaver,  75  N.  Y.  30. 

Assessors  are  subordinate  officers,  and  must  act  within  the  au- 
thority given  them ;  when  they  have  no  power  to  act  at  all,  either 
as  to  person  or  property,  their  acts  are  void,  and  when  their  right 
to  act  depends  upon  the  existence  of  some  fact,  an  assessment 
founded  upon  an  erroneous  determination  by  them  as  to  the  ex- 
istence of  such  fact  is  illegal.  They  cannot  acquire  jurisdiction 
by  determining  that  they  have  it.  National  Bank  of  Chemung  v. 
City  of  Elmira,  63  N.  Y.  49,  cited  together  with  Matter  of  New 
York  Catholic  Protectory,  77  N.  Y.  342,  in  ^tna  Ins.  Co.  v. 
Mayor,  153  X.  Y.  331  (339)  ;  Dorn  v.  Backer,  61  N.  Y.  261. 

Assessors  have  no  jurisdiction  to  assess  a  person  for  personal 
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property,  unless  he  is  a  resident  of  the  town,  and  if  they  do,  they 
make  themselves  personally  liable  to  the  person  assessed  for  the 
damage  they  occasioned  him,  even  though  they  act  in  good  faith. 
People  V.  Supervisors  of  Chenango,  11  N.  Y.  563;  Mygatt  v. 
Washhum,  16  N.  Y.  316;  Barhydt  v.  Shepherd,  35  N.  Y.  238. 

School  district  trustees  acting  as  assessors  have  limited  jurisdic- 
tion and  are  liable  as  trespassers  where  they  fail  to  keep  within 
their  statutory  powers.    Jewell  v.  Van  Steenburgh,  58  N.  Y.  85. 

But  where  assessors  have  jurisdiction,  they  cannot  he  held  re- 
sponsible for  error  in  the  exercise  of  that  discretion.  Chegaray  v. 
Jenkins,  5  N.  Y.  376;  Weaver  v.  Devendorf,  3  Den.  116;  Har- 
man  v.  Brotherson,  1  Den.  537. 

The  decision  of  assessors  upon  the  question  of  residence  and 
their  consequent  jurisdiction  is  not  conclusive,  but  is  open  for 
review.     Dom  v.  Backer,  61  N.  Y.  261. 

Assessors  in  making  assessments  act  judicially  and  they  have 
the  immunity  of  judicial  oflScers.  Van  Deventer  v.  Long  Island 
C*7y,  139  K  Y.  133. 

This  rule  is  subject  to  the  qualification  that  they  have  acquired 
jurisdiction  of  the  person  and  subject-matter  liable  to  be  taxed. 
The  question  of  jurisdiction  being  always  open  to  inquiry  when 
the  authority  to  make  an  assessment  is  assailed,  but  having  ac- 
quired jurisdiction  assessors  act  in  a  judicial  capacity.  McLean 
V.  Jephson,  123  N.  Y.  142. 

Assessors  have  no  jurisdiction  of  the  person  of  one  who  does 
not  reside  within  the  district  within  which  their  jurisdiction  ex- 
tends.    City  of  New  York  v.  McLean,  170  N.  Y.  374  (384). 

There  is  a  clear  distinction  between  a  case  of  erroneous  assess- 
ment and  assessment  of  property  which  the  law  has  made  no  pro- 
vision for  assessing.  It  is  the  same  in  effect  as  that  of  an  erro- 
neous judgment  of  a  court  having  jurisdiction  of  the  person  and 
the  subject-matter,  and  the  judgment  of  a  court  having  no  juris- 
diction. Norris  v.  Jones,  81  Hun,  304  (310),  27  N.  Y.  Supp. 
209,  30  N.  Y.  Supp.  1134. 

Inspectors  of  election  are  simply  ministerial  officers.  A  board 
of  inspection  has  no  discretionary  power  to  reject  the  vote  of  a 
l>erson  who,  upon  being  challenged  and  on  application  of  the 
statutory  test,  has  shown  himself  qualified  to  vote.  People  ex  rel. 
Stapleton  v.  Bell,  119  N.  Y.  175,  citing  at  p.  186  from  People  ex 
reh  V.  Pease,  27  X.  Y.  45,  the  language  of  Judge  Selden  that  in- 
si>ectors  "  are  required  to  act  upon  the  evidence  which  the  statute 
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prescribes^  and  have  no  judicial  power  to  pass  upon  the  question  of 
its  truth  or  falsehood." 

In  Ooetchens  v.  Mathewson,  61  N.  Y.  420  (437),  Dwig^t,  C, 
distinguishes  Jenkins  v.  Waldr(m,  11  Johns.  914,  holding  that 
the  question  before  the  inspectors  in  that  case  was  a  point  in  the 
law  of  evidence  on  which  they  might  be  held  to  act  judicially, 
and  arriving  at  the  conclusion  that  the  inspectors  in  the  case  then 
at  bar  did  not  act  in  a  judicial  capacity. 

The  immunity  of  highway  commissioners  acting  in  a  quasi-ju- 
dicial capacity  is  considered  in  Beardslee  v.  Dolge,  143  N.  Y. 
160,  where  the  rule  is  reiterated  that  the  official  determination 
of  an  officer  as  to  a  fact  upon  which  his  power  to  act  depends  is 
not  conclusive,  and  if  the  fact  does  not  exist,  his  decision  that  it 
does  exist  does  not  establish  jurisdiction. 

As  to  when  a  court  is  authorized  to  entertain  jurisdiction,  see 
O'Dtyiioghue  v.  Boies,  159  K  Y.  87  (98). 

It  is  said  in  Spalding  v.  Vilas,  161  U.  S.  483,  that  "  The  same 
general  consideration  of  public  policy  and  convenience  which  de- 
mand for  judges  of  courts  of  superior  jurisdiction  immunity  from 
civil  suits  for  damages  arising  from  acts  done  by  them  in  the 
course  of  the  performance  of  their  judicial  functions,  apply  to  a 
large  extent  to  official  communications  made  by  heads  of  executive 
departments  when  engaged  in  the  discharge  of  duties  imposed  upon 
them  by  law." 

It  is  said  in  note  to  Webb's  Pollock  Torts,  145,  that  mili- 
tary and  naval  officers,  arbitrators,  tax  assessors,  grand  and  petit 
jurors,  collectors  of  customs,  and  school  commissioners  are  called 
upon  to  exercise  a  sort  of  conventional  jurisdiction  analogous  to 
that  of  inferior  courts  of  justice,  which  are  termed  *^  quasi-judi- 
cial acts." 

ABTICLE  IV. 
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SUBDIVISION  1. 
Nature  and  Extent  of  Liability. 

A  ministerial  officer  is  not  liable  for  doing  an  act  which  is 
either  directed  or  authorized  by  a  valid  statute,  if  performed  with 
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due  care  and  skill.  23  Am.  &  Eng.  Encyc.  of  Law,  377,  citing 
Atwater  v.  Trustees  of  Canandaigua,  124  N.  Y.  602  (608),  which 
hold  this  rule  on  the  authority  of  Transportation  Co,  v.  Chicago, 
99  U.  S.  635;  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  101  N.  Y. 
9S,  and  other  authorities,  distinguishing  St.  Peter  v.  Denison,  68 
X.  Y.  416.  Same  rule,  Oarrott  v.  Trustees  of  Canandaigua,  135 
X.  Y.  436. 

But  a  ministerial  officer  is,  however,  answerable  for  nonfeas- 
ance, misfeasance,  or  malfeasance.  23  Am.  &  Eng.  Encyc.  of  Law, 
377.  He  is  not  liable,  however,  for  damages  for  nonfeasance, 
except  upon  proof  showing  an  omission  to  perform  a  plain  duty. 
Fitzpatrick  v.  Slocum,  89  N.  Y.  358.  A  neglect  of  duty  must  be 
shown.  Wooley  v.  Baldwin,  101  N".  Y.  688.  Lack  of  funds  is 
a  valid  excuse.  Clapper  v.  Town  of  Waterford,  131  N.  Y.  382 
(388),  and  cases  cited.  For  neglect  of  duty  imposed  upon  a 
board  the  members  are  not  individually  liable.  The  neglect  is 
that  of  the  corporate  body.     Bassett  v.  Fish,  75  S.  Y.  303. 

It  is  settled  law  that  the  public  officer  who  acts  maliciously  to- 
ward another,  or  who,  in  the  abuse  of  his  office,  and  in  violation  of 
his  duty,  omits  to  act,  or  acts  negligently,  or  proceeds  without, 
or  in  excess  of  authority,  is  answerable  for  damages  to  any  one 
he  has  specially  injured  thereby.     Shearman  &  Redfield,  §  313. 

If  the  duty  which  the  official  authority  imposes  upon  an  officer 
is  a  duty  to  the  public,  a  failure  to  perform  it,  or  an  inadequate 
or  erroneous  performance  must  be  a  public,  not  an  individual,  in- 
jury and  must  be  redressed  in  some  form  of  public  prosecution; 
if,  on  the  other  hand,  the  duty,  is  a  duty  to  the  individual,  then  a 
n^lect  to  perform  it  or  perform  it  properly  is  an  individual 
wrong,  and  may  support  an  individual  action  for  damages. 
Cooley,  379,  citing  Butler  v.  Kent,  19  Johns.  223. 

A  public  officer  while  fully  discharging  the  duties  of  his  office 
is  exempt  from  both  civil  and  criminal  liability,  but  if  he  steps 
outside  of  his  duties,  assumes  a  jurisdiction  where  the  law  gives 
him  none,  or  acts  negligently  or  contrary  to  the  statute,  he  must 
answer  for  his  conduct  Bishop,  §§  771,  773,  citing  Kemp  v. 
yeville,  10  C.  B.  (N.  S.)  623 ;  Hicks  v.  Dom,  42  N.  Y.  47.  The 
latter  ease  holds  that  a  ministerial  officer  is  bound  to  discharge 
his  duties  in  a  prudent,  careful  manner,  without  infringing  upon 
the  rights  of  private  individuals,  or  unnecessarily  injuring  them, 
and  for  an  improper  discharge  of  his  duty  the  law  makes  him 
liable  to  the  individual  injured.    Citing  Rochester  White  Lead  Co. 
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V.  City  of  Rochester,  3  N.  Y.  463 ;  Robertson  v.  Chamberlain,  34 
N.  Y.  389 ;  BaHon  v.  City  of  Syracuse,  36  N.  Y.  64. 

A  public  officer  is  under  constant  obligation  to  discharge  the 
duties  of  his  office  with  reasonable  skill  and  care,  and  if  he  fails 
in  these,  and  damage  ensues  to  one  specially  interested  in  the 
discharge  of  such  duties,  he  becomes  liable  for  such  damage.  Olm- 
sted V.  Dennis,  77  N.  Y.  378.  See  also  Clark  v.  Miller,  54  X.  Y. 
528. 

Public  officers,  whose  duties  are  not  judicial,  are  answerable  to 
any  one  specially  injured  by  their  careless  or  negligent  perform- 
ance of  their  duties  as  such.  Adsit  v.  Brady,  4  Hill,  630.  An 
individual  who  sustains  an  injury  because  of  the  misfeasance  or 
nonfeasance  of  a  public  officer  has  a  cause  of  action  against  such 
officer.    Bryant  v.  Town  of  Randolph,  133  N.  Y.  70. 

One  who,  by  contract  with  the  State,  assumes  the  duties  and 
is  invested  with  the  powers  of  a  public  officer,  is  liable  to  the  indi- 
vidual who  sustained  special  damage  by  a  neglect  properly  to 
perform  such  duties. 

A  public  officer  is  liable  for  negligence  or  malfeasance  to  any 
one  sustaining  damage  in  consequence  thereof.  This  is  based  on 
the  broad  principle  of  public  policy  essential  to  the  public  welfare : 
the  law  presumes  that  the  office  is  created  for  the  benefit  of  the 
public.    Robinson  v.  Chamberlain,  34  N.  Y.  389. 

This  nile  is  also  true  of  one  who  assumes  the  duty  and  is  in- 
vested with  the  powers  of  a  public  officer,  and  a  recovery  may  be 
had  where  the  assumption  of  official  duty  is  alleged,  together  with 
the  possession  of  official  powers  by  the  individual  named,  his  fail- 
ure to  properly  perform  those  duties  and  a  resultant  injury  to  the 
plainti£P  caused  by  such  negligence.  Bennett  v.  Whitney,  94 
K  Y.  302,  citing  Hover  v.  Barkhoof,  44  N.  Y.  113,  where  it  was 
held  that  the  principle  must  be  regarded  as  settled  in  this  State 
that  public  officers  whose  duties  are  not  judicial  are  answerable 
in  damages  to  any  one  specially  injured  by  their  careless  or  negli- 
gent performance  of  or  omission  to  perform  the  duties  of  their 
office. 

In  Clark  v.  Miller,  54  N.  Y.  528,  it  was  held  that  a  ministerial 
officer  charged  by  statute  with  an  absolute  and  certain  duty,  in 
the  performance  of  which  an  individual  has  a  special  interest,  is 
liable  to  an  action  if  he  refuses  to  perform  it,  and  he  is  not  re- 
lieved from  the  consequences  of  his  disobedience  because  it  is 
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prompted  by  an  honest  belief  on  his  part  that  the  statute  is  uneon- 
stitntionaL 

These  and  other  authorities  are  cited,  commented  upon,  and 
followed  in  BearMee  v.  Dolge,  143  N.  Y.  156  (165)  ;  Wright  v. 
Shanahan,  149  X.  Y.  495  (502). 

But  ministerial  oflBcers  can  only  be  made  liable  to  an  individual 
for  damages  caused  by  the  alleged  nonfeasance  upon  proof  showing 
an  omission  on  their  part  to  perform  a  plain  duty  devolved  upon 
them  by  law.    Fitzpatrick  v.  Slocum,  89  N.  Y.  358. 

When  duties  w^hich  are  purely  ministerial  are  cast  upon  officers 
whose  chief  functions  are  judicial,  and  the  ministerial  duty  is 
violated,  the  officer,  although  for  most  purposes  a  judge,  is  still 
civilly  responsible  for  such  misconduct.  Wilson  v.  Mayor  of  New 
York,  1  Den.  595. 

A  justice  of  the  peace  acts  ministerially  in  making  a  return  on 
appeal  and  is  liable  for  damages  for  a  false  return.  Millard  v. 
Jenkins,  9  Wend.  298;  McDonnell  v.  Buffum,  31  How.  Pr.  154; 
Brooks  V.  St.  John,  25  Hun,  540. 

Where  an  individual  is  sued  in  tort  for  some  act  injurious  to 
another  in  regard  to  person  or  property,  he  is  not  sued  as,  or  be- 
cause he  is,  the  officer  of  the  government,  but  as  an  individual, 
and  the  court  is  not  ousted  of  jurisdiction  because  he  asserts  au- 
thority  as  such  officer.  To  make  out  his  defense,  he  must  show  that 
his  authority  was  sufficient  in  law  to  protect  him.  Cunningham  v. 
Macon  &  Brunswick  R.  R.  Co.,  109  U.  S.  446  (452). 

In  Walsh  v.  Trustees  of  New  York  &  Brooklyn  Bridge,  96 
N.  Y.  427,  it  was  held  that  the  trustees  of  the  bridge  were  agents 
of  the  States,  and  as  such  could  not  be  held  personally  responsible 
for  negligence. 

In  Walsh  v.  Mayor,  etc.,  107  N.  Y.  220,  it  is  held  that  the 
cities  of  New  York  and  Brooklyn,  for  whom  the  trustees  are 
agents,  are  liable  for  the  negligent  act  of  the  trustees  or  persons 
employed  by  them. 

In  no  event  will  an  action  lie  at  the  suit  of  the  individual 
against  an  officer  for  misbehavior  in  his  office,  either  from  mis- 
feasance or  nonfeasance,  unless  the  plaintiff  can  show  a  special 
damage  peculiar  to  himself.  Butler  v.  Kent,  19  Johns.  223 ;  Fort 
Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  44  (62)  ;  Adler  v.  Metro- 
politan  R.  R.  Co.,  138  N.  Y.  173  (180). 

Persons  acting  as  agents  of  the  government  in  the  performance 
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of  their  duties  are  said  not  to  be  liable  for  neglect  or  misfeasance 
unless  the  liability  is  especially  imposed  by  statute.  Alamango  v. 
Supervisors  of  Albany  County,  25  Hun,  551,  cited  with  approval, 
and  collating  other  authorities,  Hughes  v.  County  of  Monroe,  79 
Hun,  120,  29  N.  Y.  Supp.  495. 

This  rule  is  placed  upon  the  ground  that  such  agencies,  while 
engaged  in  thrft  duty,  stand  so  far  in  the  place  of  the  State  and 
exercise  its  political  authority,  and  do  not  act  in  any  private 
capacity.  Alamango  v.  Supervisors  of  Albany  County,  25  Hun, 
551. 

It  is  held  in  Wright  v.  Shanahan,  149  N.  Y.  495,  that  the  neg- 
ligent omission  of  a  public  oflScer  to  perform  a  ministerial  duty 
or  a  proper  discharge  thereof  renders  him  liable  to  be  enjoined, 
and  to  respond  in  damages  to  the  injured  party.  Citing  numerous 
authorities. 

Public  officers  charged  with  quasi-public  trusts,  in  the  dis- 
charge of  which  private  persons  are  interested,  are  not  answerable 
for  the  misconduct  of  their  predecessors.  Vose  v.  Reed,  54  N.  Y. 
657. 

The  liability  of  a  sheriff  for  execution  of  process,  etc.,  is  fixed 
by  section  102  of  the  Code,  which  provides  that  a  mandate  must 
be  executed  according  to  its  command,  and  return  made  thereof. 
And  that,  for  a  violation  of  the  provision,  the  sheriff  or  other 
officer,  to  whom  the  mandate  is  directed,  is  liable  to  the  party 
aggrieved  for  the  damages  sustained  by  him  in  addition  to  any  fine 
or  other  punishment  authorized  by  law. 

The  authorities  upon  this  point  are  numerous  and  are  collated 
in  the  Annotated  Codes  under  the  appropriate  section. 

In  justifying,  under  proceedings  of  tribunals  of  special,  limited, 
and  inferior  jurisdiction,  the  material  facts  necessary  to  give 
jurisdiction  must  be  alleged  and  proved.  Walker  v.  Moseley,  5 
Den.  102. 

SUBDIVISION  2. 

Liability  for  Acts  of  Subordinates. 

If  a  public  officer  authorized  the  doing  of  an  act  not  within  the 
scope  of  his  authority,  or  he  is  guilty  of  negligence  in  the  dis- 
charge of  duties  to  be  performed  by  himself,  he  will  be  held  re- 
sponsible, but  not  for  the  misconduct  or  malfeasance  of  such 
persons  as  he  is  obliged  to  employ.  Bailey  v.  Mayor  of  New  York, 
3  Hill,  531,  538,  per  Nelson,  Ch.  J. 
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The  general  rule  is  firmly  established  that  public  officers  and 
agents  are  not  responsible  for  the  misfeasance  or  positive  wrongs, 
or  for  the  nonfeasance  or  negligence  of  omission  of  duty  of  the 
subagents  or  servants,  or  other  persons  properly  employed  by  and 
under  them  in  the  discharge  of  their  official  duties.  A  public 
oflBcer  is  not  responsible  for  the  acts  or  defaults  of  subordinates, 
if  the  subordinates  are  public  officers,  even  though  they  be  se- 
lected by  him  and  subject  to  his  orders.  Murphey  v.  Commission' 
ITS,  28  N".  Y.  134,  citing  Story  on  Agency,  §  319. 

In  Wiggiris  v.  Hathaway,  6  Barb.  632,  it  was  held  that  a  post- 
master is  not  liable  for  the  malfeasance  or  embezzlement  of  his 
clerks  or  deputies,  and  that  the  opinion  is  that  a  postmaster  is 
not  liable  even  for  their  negligence  upon  the  ground  that  he  is  a 
public  officer  or  agent  of  the  government,  and  is  allowed  and  re- 
quired to  appoint  subagents,  who  become,  by  such  appointment, 
also  agents  of  the  government. 

In  Donovan  v.  McAlpin,  85  1^^.  Y.  185,  the  general  principle 
is  laid  down  that  one  acting  gratuitously  as  a  public  officer  is  not 
liable  for  the  negligence  of  the  person  necessarily  employed  in 
the  execution  of  the  order  properly  given  by  him.  The  doctrine  of 
respondeat  superior  does  not  apply. 

The  responsibility  of  sheriffs  for  the  acts  of  their  deputies  con- 
stitutes an  exception  to  this  rule.  19  Am.  &  Eng.  Encyc.  of  Law 
(1st  ed.),  495,  citing  1  Bl.  Comm.  344;  Bacon's  Abridgment, 
Sheriffs. 

Upon  this  point  it  is  said  in  McTntyre  v.  Trumbull,  7  Johns^ 
35,  that  the  law  is  too  well  settled  to  be  questioned  that  the  sheriff 
is  civilly  answerable  for  the  acts  of  his  deputies. 

SUBDIVISION  3. 
To  What  Extent  Protected  by  Process. 

If  the  court  issues  to  its  proper  officer  its  command  in  due  form, 
where  the  court  has  jurisdiction  of  the  case  and  the  process  is 
valid  on  its  face,  the  officer  is  justified  in  executing  it  however 
inprovidently  it  was  issued.    Bishop,  §  792. 

Cooley,  538,  defines  process  "  fair  on  its  face,"  as  one  which 
proceeds  from  a  court,  magistrate  or  body  having  authority  of  law 
to  issue  process  of  that  nature,  and  which  is  legal  in  form  and  on 
its  face  contains  nothing  to  notify  or  fairly  apprise  the  officer 
that  it  is  issued  without  authority. 
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Ministerial  officers  are  only  responsible  as  trespassers  when 
they  act  under  the  authority  of  a  person  which  has  no  jurisdic- 
tion in  the  case,  or  when  they  execute  that  authority  irregularly. 
It  would  be  against  the  obvious  principle  of  justice  and  policy 
to  make  ministerial  officers  act  in  such  a  case  at  their  peril  when 
they  have  no  right  to  judge  and  are  required  to  act.  Beach  v. 
Furman,  9  Johns.  229. 

In  the  leading  case  of  Savacool  v.  Boughton,  5  Wend.  171  (180), 
the  conclusion  arrived  at  by  the  court,  as  expressed  in  the  opinion 
of  Marcy,  J.,  is  as  follows :  "  The  following  propositions,  I  am 
disposed  to  believe,  will  be  found  to  be  well  sustained  by  reason 
and  authority  : 

"  That  where  an  inferior  court  has  not  jurisdiction  of  the  sub- 
ject-matter, or  having  it,  has  not  jurisdiction  of  the  person  of 
the  defendants,  all  its  proceedings  are  absolutely  void;  neither 
the  members  of  the  court,  nor  the  plaintiff  (if  he  procured  or  as- 
sented to  the  proceedings),  can  derive  any  protection  from  them 
when  prosecuted  by  a  party  aggrieved  thereby. 

"  If  a  mere  ministerial  officer  executes  any  process,  upon  the 
face  of  which  it  appears  that  the  court  which  issued  it  had  not 
jurisdiction  of  the  subject-matter  or  of  the  person  against  whom 
it  is  directed,  such  process  will  afford  him  no  protection  for  acts 
done  under  it. 

"  If  the  subject-matter  of  a  suit  is  within  the  jurisdiction  of  a 
court,  but  there  is  a  want  of  jurisdiction  as  to  the  person  or  place, 
the  officer  who  executes  process  issued  in  such  suit  is  no  trespasser, 
unless  the  want  of  jurisdiction  appears  by  such  process." 

In  Sheldon  v.  Van  Bushirk,  2  N.  Y.  473,  Savacool  v.  Boughton 
is  cited  to  the  proposition  that  the  ministerial  officer  is  protected 
in  the  execution  of  process,  regular  on  its  face  and  coming  from  a 
court  or  body  of  men  having  jurisdiction  of  the  subject-matter. 

In  Chegaray  v.  Jenkins,  5  N.  Y.  376,  it  is  held  that  a  warrant 
in  due  form  directing  the  collection  of  a  tax  protects  the  officer 
executing  it,  whether  the  tax  was  lawfully  assessed  or  not. 

Bradley  v.  Ward,  58  N.  Y.  401,  citing  Savacool  v.  Boughton, 
holds  that  if  the  subject-matter  is  within  the  jurisdiction  of  a 
tribunal  of  subordinate  jurisdiction,  the  officer  who  executes 
process  issued  is  protected  unless  the  want  of  jurisdiction  ap- 
pears by  the  process.  So  held  with  reference  to  a  warrant  and 
copy  of  assessment-roll  delivered  to  a  town  collector. 
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Woolsey  v.  Morris,  96  N.  Y.  311,  opinion  per  Andrews,  J.,  re- 
iterates the  rule  as  follows:  "A  ministerial  oflScer  is  protected 
in  the  execution  of  process  regular  on  its  face,  issued  by  a  court, 
oiBeer,  or  body  having  general  jurisdiction  of  the  subject-matter, 
or  jurisdiction  to  issue  it  under  special  circumstances,  although 
in  fact  jurisdiction  of  the  person  or  subject-matter  did  not  exist 
in  the  particular  case.  The  rule  is  founded  in  public  policy  for 
the  protection  of  public  officers  charged  with  the  duty  of  executing 
process,  who  generally  cannot  know,  or  have  not  the  means  of  as- 
certaining, whether  the  court,  body,  or  officer  issuing  the  process 
had  acquired  jurisdiction  to  render  the  judgment  or  to  institute 
the  proceeding  upon  which  the  process  is  founded." 

The  general  principle  is,  per  Vann,  J.,  in  Miller  v.  City  of 
Amsterdam,  149  X.  Y.  288,  "  That  the  proceedings  of  magis- 
trates and  officers  having  special  and  limited  jurisdiction  must 
bear  on  their  face  the  evidence  of  their  jurisdiction,  or  they  will 
be  judged  invalid,  and  that  in  collateral  actions  their  judgments 
may  be  questioned  and  disregarded  if  it  appears  that  in  fact  they 
had  no  authority  to  act  in  the  given  case." 

A  public  officer  justifying  under  a  warrant,  regular  on  its  face 
and  in  its  recital  and  commands  prima  facie  authorized  and  legal, 
is  protected.  Troy  &  Lansingburgh  R.  R.  Co.  v.  Kane,  72  N.  Y. 
614,  citing  Hudler  v.  Golden,  36  N.  Y.  446,  This  and  other 
authorities  are  cited  in  Arrex  v.  Brodhead,  19  Hun,  269  (270). 

And  a  ministerial  officer  is  protected  in  the  execution  of  process 
regular  on  its  face  though  he  has  knowledge  of  facts  rendering  it 
void  for  want  of  jurisdiction.  People  v.  Warren,  5  Hill,  440. 
cited  and  followed  in  Btdlym^yre  v.  Cooper,  46  N.  Y.  236  (243). 

In  Woolsey  v.  Morris,  96  N.  Y.  311  (316),  it  is  said  that  a 
ministerial  officer,  citing  Wehher  v.  Oay,  24  Wend.  486,  is  not 
bound  to  inquire  as  to  the  legality  of  the  assessment  which  it  is 
his  duty  to  collect 

Where  the  property  of  a  citizen  is  seized  under  and  pursuant 
to  process  under  an  unconstitutional  statute  and  void,  the  officer 
is  liable  as  a  trespasser,  where  the  process  on  its  face  recites  the 
authority  upon  which  it  was  issued  and  so  discloses  that  the  officer 
issuing  it  had  no  jurisdiction.  This  is  no  protection  to  the  officer 
issuing  it,  and  he  if  liable  as  a  trespasser.  United  Lines  Tele- 
graph Co.  V.  Chant,  187  N.  Y.  7,  citing  among  other  cases  Hallock 
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V.  Dominy,  69  N.  Y.  239 ;  Van  Rensselaer  v.  Whitbeck,  7  N.  Y. 
517. 

Where  the  subject-matter  is  not  within  the  jurisdiction  of  a 
court,  all  the  proceedings  are  void,  and  the  officer  executing  them, 
as  well  as  the  party,  is  a  trespasser.  Smith  v.  Shaw,  12  Johns. 
257. 

But  where  process  is  void  the  party  who  sets  it  in  motion,  and 
all  persons  aiding  and  assisting  him,  are  prima  facie  trespassers, 
and  acts  which  an  officer  might  justify  under  a  process  actually 
void,  but  regular  and  apparently  valid  on  its  face,  will  be  tres- 
passes as  against  the  party.    Kerr  v.  Mount,  28  N.  Y.  659. 

In  Roderigas  v.  East  River  Savings  Institution,  76  N.  Y.  316 
(323),  it  is  said,  per  Church,  Ch.  J.,  in  speaking  of  the  rule  of 
protection  to  ministerial  officers  as  laid  down  in  Savacool  v. 
Boughton,  supra,  that  "  it  applies  to  ministerial  officers  who,  hav- 
ing process  apparently  regular,  are  bound  to  act,  and  are  hence 
protected  and  active.  The  rule  goes  no  farther.  It  does  not  pro- 
tect the  party  nor  a  purchaser  imder  such  a  process,  however  in- 
nocent he  may  be." 

The  officer  does  not  lose  the  right  to  be  protected  under  his 
process  because  he  has  been  indemnified  by  a  person  under  whose 
process  he  acted.    Horton  v.  Hendershot,  1  Hill,  118. 

An  officer,  acting  under  process  apparently  valid  but  actually 
void,  may  avail  himself  thereof  for  defense  but  not  for  aggression. 

Where,  therefore,  an  officer,  who,  by  virtue  of  a  process  valid 
upon  its  face  but  void  for  want  of  jurisdiction  in  the  court  is- 
suing it,  has  levied  upon  and  taken  possession  of  property,  brings 
an  action  to  recover  the  property  against  another  officer,  who,  by 
virtue  of  process  against  the  owner,  apparently  valid,  has  taken  it 
from  plaintiff's  possession,  the  character  of  such  possession,  is  a 
subject  of  inquiry  and  attack,  and  the  invalidity  of  the  process 
under  which  plaintiff  acted  may  be  shown ;  but  defendant's  process 
protects  him  and  its  validity  cannot  be  assailed.  Plaintiff's  proc- 
ess, however,  and  his  possession  under  it,  establish,  prima  facie,  a 
right  of  action.    Clearwater  v.  Brill,  63  N.  Y.  627. 
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SUBDIVISION  1. 
Acts  of  Necessity. 

Necessity  is  that  which  makes  the  contrary  of  a  thing  impossi- 
ble. Whatever  is  done  through  necessity  is  done  without  any  in- 
tentioUy  and  as  the  act  is  done  without  will  and  is  compulsory  the 
agent  is  not  responsible.    Bacon's  Maxims ;  Comyn's  Dig. 

One  must  be  protected  from  the  necessary  consequences,  how- 
ever harmful,  of  discharging  a  duty  which  one  is  expected  to  per- 
form. One  may  enter  his  neighbor's  premises  to  rescue  his  beast 
from  the  mire,  and  much  more  to  save  human  life.  Bigelow  on 
Torts,  §  20. 

If  a  ferryman  overload  his  boat  with  merchandise  a  passenger 
may,  in  case  of  necessity,  throw  overboard  the  goods  to  save 
his  own  life,  and  that  of  his  fellow  passengers.  Movies  Case,  12 
Rep.  63. 

The  rights  of  necessity  are  a  part  of  the  law.  The  common 
law  adopts  the  principle  of  the  natural  law,  and  finds  the  right  and 
the  justification  in  the  same  imperative  necessity.  Respublica  v. 
Sparhawk,  1  Dall.  367,  362. 

This  principle  is  recognized  in  EcJcert  v.  Long  Island  R.  R.  Co., 
43  N.  T.  502,  which  held  that  the  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute  negligence  to  the  effort  to 
preserve  it  unless  made  under  circumstances  constituting  rashness. 
But^this  rule  does  not  apply  where  a  person  voluntarily  places 
himself  in  danger  for  the  protection  of  property  merely. 

"  The  best  elementary  writers  lay  down  the  principle,  and  ad- 
judications upon  adjudications  have  for  centuries  sustained,  sanc- 
tioned, and  upheld  it,  that  in  a  case  of  actual  necessity,  to  prevent 
the  spreading  of  a  fire,  the  ravages  of  a  pestilence,  or  any  other 
great  public  calamity,  the  private  property  of  any  individual  may 
be  lawfully  destroyed  for  the  relief,  protection,  or  safety  of  the 
many,  without  subjecting  the  actors  to  personal  responsibility  for 
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the  damages  which  the  owner  has  sustained."  Russell  v.  Mayor 
of  New  York,  2  Den.  461  (474). 

This  rule  is  held  in  The  Mayor  of  New  York  v.  Lord,  17 
Wend.  285.  In  case  of  necessity,  to  prevent  the  spreading  of  a 
fire,  magistrates  or  individuals  may  destroy  private  property  with- 
out suhjecting  themselves  to  an  action  for  damages.  This  being 
one  of  many  cases  where  the  maxim  applies,  Salus  populi  suprema 
lex. 

On  appeal,  18  Wend.  125  (129),  the  chancellor  says:  "The 
principle  appears  to  be  well  settled,  that  in  a  case  of  actual  ne- 
cessity, to  prevent  the  spreading  of  a  fire,  the  ravages  of  a  pes- 
tilence, the  advance  of  a  hostile  army,  or  any  other  great  public 
calamity,  the  private  property  of  an  individual  may  be  lawfully 
taken  and  used  or  destroyed,  for  the  relief,  protection,  or  safety 
of  the  many,  without  subjecting  those  whose  duty  it  is  to  protect 
the  public  interests,  by  whom,  or  under  whose  direction  such 
private  property  was  taken  or  destroyed,  to  personal  liability  for 
the  damage  which  the  owner  has  thereby  sustained." 

The  rule  is  also  offered  to  excuse  a  trespass  when  a  highway  is 
so  obstructed  as  to  be  impassable.  Taylor  v.  Whitehead,  Douglas, 
749.  But  an  encroachment  upon  a  street  for  business  purposes  is 
not  justifiable.    People  v.  Cunningham,  1  Den.  524. 

"  The  property  or  rights  of  individuals  may  be  justly  sacrificed 
to  the  necessities  of  others,  where  neither  the  State,  as  a  whole, 
nor  the  public,  in  the  general  sense  of  that  term,  have  any  interest 
in  such  a  sacrifice.  This  may  be  seen  in  cases  of  imminent  peril, 
when  the  right  of  self-defense,  of  life  or  property,  author^ 
izes  the  sacrifice  of  other  and  less  valuable  property.  The 
throwing  overboard  of  goods  in  a  storm,  the  pulling  down  of  houses 
to  prevent  the  spreading  of  a  conflagration,  are  common  examples 
of  the  exercise  of  this  right.  This  is  a  natural  right,  arising  from 
inevitable  and  pressing  necessity,  when  of  two  immediate  evils, 
one  must  be  chosen,  and  the  less  is  voluntarily  inflicted  in  order 
to  avoid  the  greater.  Under  such  circumstances,  the  general  and 
natural  law  of  all  civilized  nations,  recognized  and  ratified  by  the 
express  decisions  of  our  common  law,  authorizes  the  destruction 
of  property  by  any  citizen,  without  his  being  subject  to  any  right 
of  recovery  against  him  by  the  owner.  The  agent  in  such  de- 
struction, whether  in  protection  of  his  own  rights  or  of  those  of 
others  which  may  be  accidentally  under  his  safeguard,  acts  from 


Digitized  by  VjOOQIC 


EXEMPTION    FROM    LIABILITY.  391 

Art.  5.    Acta  of  Necessity  and  Inevitable  Accident. 

good  motives  and  for  a  justifiable  end;  so  that  against  him  the 
sTifiFerer  has  no  rightful  claim."  Stone  v.  The  Mayor  and  Alder-, 
men,  25  Wend.  157,  cited,  together  with  Bussell  v.  Mayor,  2  Den. 
461,  in  People  ex  rel.  Brisbane  v.  Common  Council,  76  N.  Y.  562. 


SUBDIVISION  2. 
IneyitAble  Accident. 

An  unexpected  injury  caused  by  operation  of  nature  or  by  a 
person  without  intention  or  negligence,  is  an  accident.  Pollock 
on  Torts,  164.  An  occurrence  which  could  not  have  been  avoided 
by  any  degree  of  care  capable  of  being  exercised  under  the  circum- 
stances is  an  accident.  Standard  Dictionary,  14.  An  accident 
is  an  event  which  happens  unexpectedly  and  without  fault, 
Cooley  on  Torts,  20.  If  the  injury  is  caused  purely  by  inevitable 
or  unavoidable  accident,  while  engaged  in  a  lawful  business,  there 
is  no  legal  liability.     Shearman  &  Redfield  on  Negligence,  §  63. 

The  general  principle  of  our  law  is  that  loss  from  accident  must 
lie  where  it  falls,  and  this  principle  is  not  affected  by  the  fact  that 
a  human  being  is  the*  instrument  of  misfortune.  But  anything 
is  an  accident  which  one  could  not  fairly  have  been  expected  to 
contemplate  as  possible  and,  therefore,  avoid.  Holmes  on  the 
Common  Law,  94. 

''An  accident  is  the  happening  of  an  event  without  the  aid  and 
the  design  of  the  person,  and  which  is  unforeseen."  Paul  v. 
Travelers'  Ins.  Co.,  112  K  Y.  478. 

The  terms  "  act  of  God  "  and  "  inevitable  accident "  have  cre- 
ated a  considerable  amount  of  confusion  in  the  law.  Wright,  J., 
in  Merritt  v.  Earle,  29  X.  Y.  117,  says,  that  while  these  terms  have 
been  sometimes  used  in  a  similar  sense  and  in  equivalent  terms, 
there  is  a  distinction.  That  may  be  an  inevitable  accident  which 
no  foresight  or  precaution  of  man  could  prevent,  but  the  phrase 
"act  of  God"  denotes  natural  accidents  that  could  not  happen 
by  the  intervention  of  man.  The  expression  excludes  all  human 
agency. 

Again  in  Michaels  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  30  N.  Y. 
564,  the  same  justice  says  that  in  order  to  constitute  an  act  of  God 
there  can  be  no  co-operation  of  man  or  any  admixture  of  human 
means. 

In  Bullock  V.  Babcock,  3  Wend.  391,  Marcy,  J.,  says  that  if 
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an  accident  happened  entirely  without  the  fault  of  the  defendant, 
or  any  blame  being  imputable  to  him^  the  action  will  not  lie. 

In  Harvey  v.  Dunlop,  Lalor's  Supp.  to  Hill  &  Denio,  193, 
Nelson,  Ch.  J.,  says :  "  All  the  cases  concede  that  an  injury  aris- 
ing from  some  inevitable  accident,  or,  which  in  law  or  reason  is 
the  same  thing,  from  an  action  that  ordinary  human  care  and 
foresight  are  unable  to  guard  against,  is  but  the  misfortune  of 
the  sufferer,  and  lays  no  foundation  for  legal  responsibility." 

The  leading  case  as  to  the  application  of  the  rule  of  inevitable 
accident  is  the  Nitro-Olycerine  Case,  15  Wall.  624.  It  was  held 
that  the  consequence  of  an  inevitable  accident  must  be  borne  by 
the  sufferer  as  his  misfortune,  a  doctrine  which  is  said  to  be  recog- 
nized and  affirmed  in  many  cases.  That  the  rule  deducible  from 
the  cases  is  that  the  measure  of  care  against  accident  which  one 
must  take  to  avoid  responsibility  is  that  which  one  of  ordinary 
prudence  and  caution  must  use  if  his  own  interests  were  to  be 
affected  and  the  entire  risk  his  o^vn.  Field,  J.,  says,  quoting  the 
language  of  Justice  Nelson,  in  Harvey  v.  Dunlop,  Lalor's  Sup- 
plement, 193 :  "  No  case  or  principle  can  be  foimd,  or  if  found 
can  be  maintained,  subjecting  an  individual  to  liability  for  an 
act  done  without  fault  on  his  part." 

In  Cleveland  v.  New  Jersey  Steamboat  Co.,  125  X.  Y. 
299,  cited  in  Hollenbeck  v.  Johnson,  79  Hun,  499-506,  29  X.  Y. 
Supp.  945,  it  was  held  that  the  plaintiff  could  not  recover  because 
the  accident  resulted  from  causes  which  no  human  being  up  to 
that  time  could  reasonably  expect  to  occur,  and  was  the  result  of 
causes  for  the  existence  of  which  no  one  was  legally  responsible. 
Same  rule,  Dougan  v.  Champlain  Transportation  Co.,  56  N.  Y.  1. 

Exception  from  liability  upon  the  ground  of  inevitable  accident 
is  closely  allied  with  the  rule  that  one  is  exempt  from  liability 
when  in  the  exercise  of  common-law  or  statutory  rights,  as  in 
Cosulich  V.  Standard  Oil  Co.,  122  X.  Y.  118,  where  it  was  held 
that  the  law  does  not  impose  upon  one  carrying  on  a  lawful  busi- 
ness upon  his  own  lands  the  obligation  of  saving  others  from  the 
consequence  of  inevitable  accident.  And  the  same  principle  is 
applied  in  Losee  v.  Buchanan,  51  X.  Y.  476,  where  it  was  said 
that  one  holds  his  property  subject  to  the  risks  that  it  may  acci- 
dentally be  injured  by  others,  and  that  one  must  take  the  risk 
of  being  accidentally  injured  when  it  is  without  fault  upon  the* 
■part  of  another.     The  question  involved  is  usually  as  to  whether 
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the  accident  was  inevitable,  and  is  frequently  considered  in  con- 
nection with  the  application  of  the  maxim  res  ipsa  loquitur,  which 
is  held  to  apply  where  carelessness  or  willfulness  would  have  pro- 
duced the  accident.  Piehl  v.  Albany  By.  Co.,  30  App.  Div.  166, 
51  N.  Y.  Supp.  755,  affirmed  in  162  K  Y.  617. 

Common  carriers  are  excused  from  carrying  out  their  contracts 
for  the  carriage  of  goods  by  act  of  God,  but  not  so  by  inevitable  ac- 
cident, although  Johnson,  J.,  goes  so  far  as  to  hold  that  the  acci- 
dent causing  the  delay  out  of  which  that  action  arose  was  not  an 
"inevitable  accident"  Merritt  v.  Earle,  29  K  Y.  116.  See 
^'Assault  and  Battery,"  subdivision  "Accident." 


ABTICLE  VI. 
EXeRCISE  OF  COMMON  LAW  AND  STATUTORY  RIGHTS. 

The  exercise  of  ordinary  rights  for  a  legal  purpose  and  in  a 
lawful  manner  is  no  wrong,  even  if  it  causes  damage.  Pollock  on 
Torts,  175,  citing  case  from  Year-Book  of  Henry  IV. 

If  a  man  be  injured  by  the  lawful  exercise  of  another's  ordinary 
right  he  has  no  action,  and  it  is  immaterial  whether  the  exercise 
of  such  rights  is  prompted  by  a  malicious  motive.     Fraser,  21. 

This  principle  is  stated  in  Bishop  on  Non-Contract  Law,  §  109. 
He  says :  "  Subject  to  the  duty  of  abstaining  from  avoidable  in- 
jury to  others,  it  is  every  man's  right  to  manage  his  own  volitions, 
interests,  and  property  as  he  willVithout  liability  to  one  casually 
harmed  thereby.  When  the  facts  of  a  case  permit  a  choice,  he 
must  adopt  the  course  which  will  not  impair  another's  rights  to 
the  exclusion  of  one  which  will.  But  no  person  may  so  exercise 
a  right  as  to  injure  another's  legally  recognized  right,  if  there  is 
a  way  practically  open  to  him  whereby  he  can  avoid  it,  and  at 
the  same  time  make  his  own  right  effectuaL" 

Harm  necessarily  caused  by  the  exercise  of  one's  ordinary  rights 
will  not  support  an  action.  Hale  on  Torts,  55,  citing  Mogul 
Steamship  Co.  v.  McGregor,  23  Q.  B.  698;  Respvhlica  v.  Spar- 
hawk,  1  DalL  357  (362) ;  Mouse's  Case,  12  Coke,  63 ;  Maleverer 
V.  Spinke,  1  Dyer,  36b;  Brown  v.  Howard,  14  Johns.  119. 
Mogul  Steamship  Co.  v.  McGregor,  23  Q.  B.  598,  affirmed  in 
H.  of  L.  (1892),  A.  C.  25,  holds  that  for  one  person  to  undersell 
another  is  not  a  wrong,  though  the  seller  may  purposely  dispose 
18 
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of  the  article  at  unremunerative  prices  for  the  purpose  of  attract- 
ing custom  for  other  articles ;  and  still  further,  that  it  is  not  a 
wrong  to  offer  advantages  to  a  customer  to  deal  with  the  party 
offering  the  advantage,  to  the  exclusion  of  rivals. 

Bowen,  L.  J.,  in  Mogul  Steamship  Co.  Case,  lays  down  clearly 
and  forcibly  the  rule  with  regard  to  the  power  of  a  citizen  to  ex- 
ercise his  common  rights.  He  says :  "  If  a  man  be  injured  by 
the  exercise  of  another's  ordinary  rights,  he  has  no  action.  This 
immunity  in  the  exercise  of  common  rights  is  a  restatement,  in  a 
somewhat  different  form,  of  the  doctrine  embodied  in  the  "  dam- 
num absque  injuria/'  The  right  to  transact  business  is  a  uni- 
versal one.  Damages  consequent  upon  competition  are  not  action- 
able. "  To  attempt  to  limit  *  *  *  competition  *  *  * 
would  probably  be  as  hopeless  an  endeavor  as  the  experiment  of 
King  Canute." 

This  question  is  very  fully  considered  in  Losee  v.  Buchanan, 
61  N.  Y.  476,  upon  discussion  of  the  authorities  in  this  country 
and  England,  questioning  Fletcher  v.  Rylands  (L.  R,  1  Exch. 
265)  and  holding  a  different  rule.  Earl,  C,  in  the  opinion  (at 
p.  484),  uses  the  following  language:  *^  We  must  have  factories, 
machinery,  dams,  canals,  and  railroads.  They  are  demanded  by 
the  manifold  wants  of  mankind,  and  lay  at  the  basis  of  all  our  civ- 
ilization. If  I  have  any  of  these  upon  my  lands,  and  they  are  not 
a  nuisance  and  are  not  so  managed  as  to  become  such,  I  am  not  re- 
sponsible for  any  damage  they  accidentally  and  unavoidably  do  my 
neighbor.  He  receives  his  compensation  for  such  damage  by  the 
general  good,  in  which  he  shares,  and  the  right  which  he  has  to 
place  the  same  things  upon  his  lands.  I  may  not  place  or  keep  a 
nuisance  upon  my  land  to  the  damage  of  my  neighbor,  and  I  have 
my  compensation  for  the  surrender  of  this  right  to  use  my  own,  as 
I  will  by  the  similar  restrictions  imposed  upon  my  neighbor  for 
my  benefit.  I  hold  my  property  subject  to  the  risk  that  it  may 
be  unavoidably  or  accidentally  injured  by  those  who  live  near 
me;  and  as  I  move  about  upon  the  public  highways  and  in  all 
places  where  other  persons  may  lawfully  be,  I  take  the  risk  of 
being  accidentally  injured  in  my  person  by  them  without  fault  on 
their  part.  •  Most  of  the  rights  of  property,  as  well  as  of  persons, 
in  the  social  state,  are  not  absolute  but  relative,  and  they  must 
be  so  arranged  and  modified,  not  unnecessarily  infringing  upon 
natural  rights,  as  upon  the  whole  to  promote  the  general  welfare." 
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In  Seaman  v.  Mayor,  80  N.  Y.  239,  it  is  said  that  no  person 
can  be  made  liable  for  damages  caused  by  a  lawful  structure  with- 
out some  fault 

In  Bohan  v.  Port  Jervis  Oas  Light  Co.,  122  N.  Y.  18,  it  is  said : 
"The  principle  that  one  cannot  recover  for  injuries  sustained 
from  lawful  acts  done  on  one's  own  property  without  negligence 
and  without  malice,  is  well  founded  in  the  law.  Every  one  has 
the  right  to  the  reasonable  enjoyment  of  his  own  property,  and  so 
long  as  the  use  to  which  he  devotes  it  violates  no  rights  of  others, 
there  is  no  legal  cause  of  action  against  him." 

And  in  Cosulich  v.  Standard  Oil  Co.,  122  N.  Y.  118,  it  is 
held  that  the  law  does  not  impose  upon  one  conducting  a  lawful 
business  upon  his  own  lands  the  obligation  of  saving  others 
harmless  from  the  consequences  of  inevitable  accidents ;  the  limit 
of  his  duty,  where  no  contract  relations  exist,  is  the  exercise  of 
reasonable  care  and  caution  to  save  others  from  injury." 

Benner  v.  Atlantic  Dredging  Co.,  134  N.  Y.  156,  is  authority 
for  the  proposition  that  where  a  contractor  is  doing  in  an  appro- 
priate manner  public  work  required  by  contract  with  the  govern- 
ment, and  exercises  due  care  in  the  execution  thereof,  and  injuries 
result  to  private  property,  he  is  not  liable  therefor. 

An  action  will  not  lie  against  an  owner  of  lands  who,  in  digging 
a  well  upon  his  own  premises,  intercepts  an  underground  current 
of  water  and  prevents  it  reaching  the  springs  or  open  running 
stream  on  the  soil  of  another.  Trustees  of  the  Village  of  Delhi 
V.  Toumans,  45  K  Y.  362 ;  Bloodgood  v.  Ayers,  108  N.  Y.  400. 
But  see  Van  WyckUn  v.  City  of  Brooklyn,  118  N.  Y.  424 ;  Forbell 
v.  City  of  New  York,  164  K  Y.  522. 

So  darkening  another's  windows  or  depriving  him  of  a  prospect 
by  building  on  one's  own  land  invades  no  legal  right.  So  as  to 
^^^  hy  a  person  upon  his  own  soil  so  as  to  endanger  the  foun- 
dation of  the  building  of  the  adjoining  owner,  and  numerous 
similar  acts  by  an  owner  of  the  land,  impairing  the  enjoyment 
and  value  of  the  land  of  another.  Pickard  v.  Collins,  23  Barb. 
444  (458). 

"  A  man  may  do  many  things  under  a  lawful  authority,  or  on 
his  own  land,  which  may  result  in  an  injury  to  the  property  of 
others,  without  being  answerable  for  the  consequences.  Indeed, 
an  act  done  under  lawful  authority,  if  done  in  a  proper  manner, 
can  never  subject  the  party  to  an  action,  whatever  consequences 
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may  follow.  Nor  will  a  man  be  answerable  for  the  consequences 
of  enjoying  his  own  property  in  the  way  such  property  is  usually 
enjoyed,  unless  an  injury  has  resulted  to  another  from  the  want 
cf  proper  care  or  skill  on  his  part."  Badcliff's  Executors  v.  The 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  196  (200). 

This  rule  is  illustrated  in  Partridge  v.  Gilbert,  15  N.  Y.  601 
(612) ;  Brooks  v.  Curtis,  60  N.  Y.  639;  Clark  v.  Foot,  8  Johns. 
421 ;  Farrand  v.  Marshall,  21  Barb.  409 ;  Austin  v.  Hudson  River 
B.  B.  Co.,  25  K  Y.  346 ;  Stewart  v.  Hawley,  22  Barb.  619 ;  Ellis 
V.  Duncan,  21  Barb.  230 ;  Bliss  v.  Oreeley,  46  N.  Y;  671 ;  Ryck- 
wan  V.  Gillis,  6  Lans.  79 ;  Sullivan  v.  Dunham,  161  IS.  Y.  290 ; 
Vppington  v.  City  of  New  York,  165  N.  Y.  222. 

It  is  undoubtedly  true  that  there  are  cases  in  which  the  legis- 
lature, in  the  public  interest,  may  authorize  and  legalize  the  doing 
of  acts  resulting  in  consequential  injury  to  private  property,  with- 
out providing  compensation,  and  as  to  which  the  legislative  sanc- 
tion may  be  pleaded  in  bar  of  any  claim  for  indemnity.  Indeed 
such  is  the  transcendent  power  of  Parliament  that  it  is  the  settled 
doctrine  of  the  English  law  that  no  court  can  treat  that  as  a  public 
or  private  wrong  which  Parliament  has  authorized,  and  conse- 
quently, as  stated  by  Blackburn,  J.,  in  Hammersmith,  etc..  By.  Co. 
V.  Brand,  4  H.  of  L.  Cas.  (Eng.  &  Ir.  App.)  171,  "  The  person 
who  has  sustained  a  loss  by  the  doing  of  that  act  is  without  remedy, 
unless  in  so  far  as  the  legislature  has  thought  it  proper  to  provide 
for  compensation."  The  legislative  power  in  this  country  is  sub- 
ject to  restrictions,  but  nevertheless  private  property  is  frequently 
subjected  to  injuries  incurred  from  the  execution  of  public  powers 
conferred  by  statute,  for  which  there  is  no  redress.  The  case  of 
consequential  injuries  resulting  from  street  improvements  author- 
ized by  the  legislature  is  a  familiar  exampla  Cogswell  v.  N.  Y.. 
N.  Y.  &  H.  B.  B.  Co.,  103  K  Y.  10  (18). 

While  the  legislature  may  authorize  acts  which  would  otherwise 
be  a  nuisance,  when  they  affect  or  relate  to  matters  in  which  the 
public  have  an  interest  or  over  which  they  have  control,  the  statu- 
tory authority  which  affords  immunity  for  such  acts  must  be  ex- 
press, or  a  clear  and  unquestionable  implication  from  powers 
expressly  conferred,  and  it  must  appear  that  the  legislature  con- 
templated the  doing  of  the  very  act  which  occasioned  the  injury. 
Even  in  such  case,  while  the  legislative  authorization  exempts  from 
liability  to  suited  civil  or  criminal,  at  the  instance  of  the  State, 
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it  does  not  affect  the  claim  of  a  private  citizen  for  damages  for 
any  special  inconvenience  or  discomfort  not  experienced  by  the 
public  at  large."  Bohan  v.  Port  Jervis  Oas  Light  Co.,  122 
K.  Y.  18. 

While  legal  liability  in  damages  cannot  result  from  acts  of  a 
municipal  corporation,  done  in  the  performance  of  a  public  duty 
by  express  legislative  authority,  which,  as  between  individuals, 
would  be  regarded  as  a  nuisance,  and  which  would  result  in  in- 
jury to  another,  the  authority  must  be  express,  or  a  clear  and 
unquestionable  implication  from  powers  conferred,  and  must  be 
certain  and  imambiguous,  showing  that  the  legislature  must  have 
intended  aijd  contemplated  the  very  act  in  question.  Morton  v. 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York,  140 
X.  Y.  207. 

These  cases  are  cited  with  approval  in  Fries  v.  N.  Y.  &  H. 
R.  R.  Co.,  169  K  Y.  270,  opinion  O'Brien,  J.,  277. 

The  legal  effect  of  compliance  with  a  legislative  act  by  a  mu- 
nicipal corporation  resulting  in  injury  to  property  is  considered 
in  Lewis  v.  N.  Y.  &  H.  B.  R.  Co.,  162  K  Y.  202;  Fries 
V.  N.  Y.  &  II.  B.  B.  Co.,  169  N.  Y.  270;  Muhlher  v.  N.  Y.  & 
II .  B.  B.  Co.,  173  N".  Y.  649,  the  latter  case  discussing  and 
distinguishing  the  two  previous  decisions,  holding  the  rule  to  be 
that,  where  an  act  is  performed  in  accordance  with  the  direct  and 
express  mandate  of  the  statute  and  there  is  no  encroachment  upon 
or  actual  interference  with  property,  and  an  improvement  is  made 
for  the  benefit  of  the  public  in  a  proper  manner,  no  recovery  can 
be  had  against  a  municipal  corporation  in  absence  of  negligence 
or  want  of  skill.  It  was  held  to  be  one  of  the  cases  where  the 
individual  must  be  subjected  to  remote  or  consequential  damage 
or  loss  following  the  rule  laid  down  in  Fries  Case,  169  IN".  Y.  270, 
recognizing  as  correct,  however,  the  rule  laid  down  in  the  Bein- 
fling  Case,  128  N.  Y.  157,  that  a  municipality  cannot  raise  the 
grade  of  a  street  for  the  exclusive  use  of  a  railroad  without  com- 
pensating the  abutter  for  the  injury  inflicted,  distinguishing  it 
from  the  case  then  at  bar  upon  the  ground  that  in  the  latter  case 
the  change  was  made  for  the  public  benefit  as  well  as  for  that  of 
the  railroad.     See  Dolan  v.  N.  Y.  £  H.  R.  R.  Co.,  175  N.  Y.  367. 

In  an  action  to  recover  damages  for  injuries  to  the  vault  of  a 
building,  constructed  under  a  sidewalk,  alleged  to  have  been 
caused  by  the  negligence  of  defendant  in  blasting  while  engaged 
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in  excavating  a  trench  in  the  street  in  front  of  the  building  under 
a  municipal  contract  providing  that  the  blasting  should  be  con- 
ducted in  conformity  with  the  city  ordinances,  where  there  is  no 
evidence  showing  or  tending  to  show  negligence  in  the  perform- 
ance of  the  work,  and  for  aught  that  appears  the  injuries  may 
have  been  a  natural  result  thereof,  influenced  possibly  in  addi- 
tion by  some  weakness  in  the  construction  of  the  building,  a  non- 
suit is  properly  granted.  Holland  House  Go,  v.  Baird,  169 
N.  Y.  136.     See  also  Bates  v.  Holbrook,  171  N.  Y.  460. 

ABTICLE  Vn. 
CONSENT  AS  AFFECTING  RIGHT  OF  ACTION. 

A  sufferer  is  not  entitled  to  bring  action  where  there  is  lief 
and  license.  No  action  is  maintainable  for  damage  for  acts  suf- 
fered by  consent,  if  such  acts  were  not  likely  or  intended  to  cause 
bodily  harm.     Fraser,  23. 

As  illustrating  the  rule  that  a  person  consenting  to  injury 
which  he  may  suffer  has  no  legal  redress.  Pollock  says,  at  p.  130 : 
*'  There  are  incidents  in  every  football  match  which  an  unin- 
structed  observer  might  easily  take  for  a  confused  fight  of  savages, 
and  grave  hurt  sometimes  ensues  to  one  or  more  of  the  players. 
Yet,  so  long  as  the  play  is  fairly  conducted  according  to  the  rules 
agreed  upon,  there  is  no  wrong  and  no  cause  of  action.  For  the 
players  have  joined  in  the  game  of  their  own  free  will  and  ac- 
cepted its  risks." 

The  man  who  consents  to  an  act  is  barred  of  an  action  for  it. 
There  is  a  limit  to  the  validity  of  consent,  and  it  is  said  that  no 
very  satisfactory  ground  has  been  reached  upon  that  subject.  It 
is  illustrated  by  the  refusal  on  the  part  of  most  authorities  to 
hold  an  agreement  between  the  shipper  and  common  carrier,  to 
exempt  the  carrier  from  liability  for  negligence  of  his  servant  as 
valid  on  the  ground  that  the  shipper  is  in  the  power  of  the  carrier, 
and  it  is  also  held  where  both  parties  agree  to  a  fight,  one  may 
sue  the  other  for  assault  and  battery  notwithstanding  the  consent* 
Bigelow  on  Torts,  §§  18,  19,  citing  Shaw  v.  Thompson,  59  Wis. 
540;  Adams  v.  Waggoner,  33  Ind.  531. 

Harm  suffered  by  consent  is  not  in  general  the  basis  of  a  civil 
action.  This  is  the  meaning  of  the  maxim,  "  volenti  non  fit  in- 
juria/* Hale  on  Torts,  116 ;  Broom  Maxims,  267 ;  Bishop  on  Non- 
Contract  Law,  §  49. 
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One  inflicting  an  injury  while  engaged  in  a  game  or  sport  is 
liable  for  such  injury  if  it  was  intentional ;  but  if  the  injury  was 
inflicted  in  good  faith  and  within  the  rules  of  the  game,  it  is  not 
actionable.     Black's  Law  and  Practice  in  Accident  Cases,  §  38. 

But  a  voluntary  consent,  or  consent  to  a  wrong  induced  by 
fraud,  duress,  and  conspiracy  is  no  answer  to  the  action  upon 
the  wrong  by  the  party  consenting  against  the  party  procuring 
the  consent     Johnson  v.  Oirdwood,  7  Misa  Kep.  651. 

In  Commonwealth  v.  Collherg,  119  Mass.  363,  20  Am.  Eep. 
328,  it  is  said :  ^^  The  common  law  recognizes  as  not  necessarily 
unlawful  certain  manly  sports  calculated  to  give  bodily  strength, 
skiU,  and  activity,  and  to  fit  people  for  defense,  public  as  well  as 
personal,  in  time  of  need.  Playing  at  cudgek  or  foils,  or  wrestling 
by.  consent,  there  being  no  motive  to  do  bodily  harm  on  either 
side,  are  said  to  be  exercises  of  this  description.  *  *  *  But 
prize-fighting,  boxing  matches,  and  encounters  of  that  kind  serve 
no  useful  purpose,  tend  to  breaches  of  the  peace^  and  are  unla\«rf ul, 
even  when  entered  into  by  agreement  and  without  anger  or  mutual 
ill-will.  If  one  party  licenses  another  to  beat  him,  such  license 
is  void,  because  it  is  against  the  law." 

The  following  authorities  hold  the  same  rule:  Smith  v.  Simon, 
69  Mich.  481,  47  N.  E.  548;  Evans  v.  Waite,  83  Wis.  286, 
53  N.  W.  445 ;  Shay  v.  Thompson,  59  Wis.  540,  18  K  W.  473 ; 
Grotton  v.  Olidden,  84  Me.  689,  24  Atl.  1008 ;  Dole  v.  ErsJeine, 
35  K  H.  503 ;  Jones  v.  Gale,  22  Mo.  App.  637.  See,  however, 
Galbraith  v.  Fleming,  60  Mich.  403,  27  K  W.  581;  State  v. 
Olympic  Club,  46  La.  Ann.  935,  15  So.  190. 

In  Searing  v.  Village  of  Saratoga  Springs,  39  Hun,  307,  it 
was  held  that  plaintiff  could  not  recover  for  injury  by  discharge 
of  sewerage  upon  her  land,  as  she  had  consented  to  the  laying 
of  the  pipe.     Affirmed,  without  opinion,  in  110  N.  T.  643. 

A  husband  cannot  rely  upon  that  as  a  seduction  of  his  wife, 
to  which  he  has  either  expressly  or  impliedly  consented.  Wyndr 
ham  V.  Wycomhe,  4  Esp.  16. 

A  person  seduced  cannot  maintain  an  action  for  such  seduction 
because  she  consented  thereto.  An  action  may  be  maintained  by 
the  parent.  Hamilton  v.  Lomax,  26  Barb.  615.  See  "Assault 
and  Battery,^'  subdivision  "  Cbnsent^* 
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ABTICLE  I. 
CIVIL  AND  CRIMINAL  REMEDIES  NOT  HERQED. 

All  the  definitions  of  a  tort  refer  to  the  civil  remedy  for  a 
wrong  and  have  no  reference  to  its  punishment  as  a  crime. 

The  distinction  is  fully  recognized  between  criminal  actions, 
as  such,  prosecuted  by  the  people  of  the  State  against  a  person 
charged  with  a  public  offense,  for  the  punishment  thereof  in 
section  3336,  Code  Civ.  Proc.,  and  a  civil  action  for  a  wrong 
brought  on  behalf  of  the  individual  injured,  as  defined  by  sec- 
tion 3337.  This  is  true,  although  the  same  state  of  facts  may 
constitute  a  crime  for  which  the  offender  may  be  prosecuted  at 
the  suit  of  the  public  or  the  State,  and  a  tort  for  which  the  in- 
jured party  may  maintain  a  civil  action  for  damages.  26  Encyc 
of  Law,  "  Torts  "  (1st  ed.),  73,  citing  4  Bl.  Comm.  6 ;  Cooley  on 
Torts  (2d  ed.),  84. 

That  the  criminal  suit  is  not  a  bar  to  the  civil,  and  that  no 
court  will  drive  the  prosecutor  to  elect  between  them,  if  the 
former  be  by  indictment,  is  entirely  settled*  Jones  v.  Clay,  1 
Bos.  &  P.  191 ;  Jacks  v.  Bell,  3  Car.  &  P.  316. 

He  may  proceed  by  both  at  the  same  time;  nor  will  the 
courts  even  stay  proceedings  in  the  civil  action  to  govern  them- 
selves by  the  event  of  a  pending  criminal  prosecution.  Caddy  v. 
Barlow,  1  Man.  &  K  275;  Cook  v.  Ellis,  6  Hill,  466  (467). 

The  provision  of  section  1899  of  the  Code  that  "where  the 
violation  of  a  right  admits  of  a  civil  and  also  of  a  criminal  prose- 

[200] 
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cution,  the  one  is  not  merged  in  the  other,"  is  a  codification  of 
preceding  statutes  enacting  that  persons  aggrieved  by  any  felony 
may  maintain  an  action  in  like  manner  as  if  the  act  had  not  been 
committed  feloniously,  and  in  no  case  shall  the  right  of  action  be 
merged  in  the  felony,  the  purpose  being  to  change  the  rule  pre- 
vailing at  common  law.  People  v.  Piat,  19  Misc.  Kep.  131  (134), 
citing  Newton  v.  Porter,  5  Lans.  423. 

The  same  rule  was  held  under  the  Revised  Statutes.  In 
Gordon  v.  Hostetter,  37  N.  Y.  99  (105),  it  is  said  that  the  civil 
remedy  of  a  plaintiff  is  neither  merged  in  an  alleged  felony,  nor 
suspended  until  the  conviction  of  the  offender. 

Where  one  in  perpetration  of  a  public  wrong  commits  an  in- 
jury upon  another  peculiar  to  the  injured  party  in  his  individual 
capacity,  and  not  simply  as  a  member  of  the  community,  tne 
injured  party  may  sustain  an  action  in  his  individual  capacity 
for  the  damages  sustained  by  him.  This  was  always  the  rule  in 
cases  of  misdemeanor,  but  did  not  at  common  law  extend  to 
felonies,  as  the  private  wrong  was  merged  in  the  felony;  but 
under  our  statute  the  right  to  prosecute  one  is  not  merged  in  the 
other.     Smith  v.  Lockwood,  13  Barb.  209  (217). 

A  person  may  be  liable  civilly,  although  he  has  been  prosecuted 
criminally  for  the  same  offense.  Van  Norden  v.  Robinson,  45 
Hun,  567  (570)  ;  Kain  v.  LarJcin,  56  Hun,  79,  9  N.  Y.  Supp.  89; 
Austin  V.  Carswell,  67  Hun,  579,  22  N.  Y.  Supp.  478. 

ABUCLE  n. 

CIVIL  REMEDIES  FOR  WR0NQ5. 
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SUBDIVISION  1. 
Self-Defenae  and  Abatement  of  Nuisance. 

In  the  leading  case  of  Ashhy  v.  White,  4  Ld.  Raym.  938  j  1 
Smith's  Cases,  473,  Lord  Holt  said:  "It  is  a  vain  thing  to 
imagine  a  right  without  a  remedy;  for  want  of  right  and  want 
of  remedy  are  reciprocaL"  To  repel  force  by  force  is  said  to  be 
the  right  of  every  person.    The  force  employed  must  not  be  out 
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of  proportion  to  the  apparent  urgency  of  the  occasion.  Pollock 
on  Torts,  210. 

Citing  Oooley  on  Torts,  p.  60,  for  the  rule  that  we  are  allowed  to 
repel  force  by  force  not  for  the  redress  of  injuries,  but  for  their 
protection. 

The  right  of  self-defense  extends  to  the  use  of  physical  force 
in  the  protection  of  property  as  well  as  of  the  person  of  the  de- 
fendant, provided  the  property  be  at  the  time  in  the  defendant's 
possession.     Bigelow  on  Torts  (7th  ed.),  §  381. 

The  term  "  self-defense "  may  be  defined  to  be  a  species  of 
redress  exercised  by  one  person  to  protect  his  person  or  property 
from  injury  by  another.  21  Encyc.  of  Law  (1st  ed.),  1058. 
In  defense  of  one's  person  when  an  assault  is  made  it  may  be 
repelled  by  force  sufficient  for  self-defense,  although  if  the  person 
assaulted  uses  excessive  force,  beyond  what  is  necessary  for  self- 
defense,  he  not  only  deprives  himself  of  the  right  to  maintain  an 
action  for  the  assault,  but  is  liable  for  the  excess.  Elliott  v. 
Brown,  2  Wend.  497. 

Self-defense  is  a  primary  law  of  nature  and  is  held  in  excuse 
for  breaches  of  the  peace,  but  care  must  be  taken  that  the  resist- 
ance does  not  exceed  the  bounds  of  mere  defense,  prevention,  or 
recovery,  so  as  to  become  vindictive.  Scribner  v.  Beach,  4  Den. 
448. 

So  one  may  justify  an  assault  in  defense  of  his  land  or  goods, 
or  of  the  goods  of  another  delivered  to  him  to  be  kept,  and  the 
resumption  of  possession  of  land  and  houses  by  force  is  frequently 
allowed.  Bliss  v.  Johnson,  73  N.  T.  529 ;  Scribner  v.  Beach,  4 
Den.  448,  citing  numerous  authorities.  Cited  in  People  v.  Mc- 
Orath,  47  Hun,  326,  together  with  Shorter  v.  People,  2  N.  T. 
193;  People  v.  Sullivan,  7  K  T.  398. 

In  a  few  cases  a  party  is  allowed  to  redress  his  own  wrong 
without  an  appeal  to  the  law.  Where  by  the  act  or  wrongful 
neglect  of  another  a  nuisance  exists  to  his  prejudice,  whether  it 
injures  him  alone  or  is  one  that  is  a  nuisance  to  the  public  gen- 
erally, but  in  some  peculiar  manner  injurious  to  hira,  he  may  of 
his  own  volition  proceed  to  abate  or  remove  it.  The  blocking  or 
encroaching  upon  a  highway  is  a  public  nuisance,  and  the  public 
authorities  should  be  prompt  in  abating  it,  but  one  who  has  occa- 
sion to  make  use  of  the  way  need  not  await  their  action,  but  may 
himself  lawfully  remove  that  in  which  the  nuisance  consists.     But 
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if  he  seeks  compensation  for  the  personal  wrong  he  must  resort 
to  suit  at  law.     Oooley  Elements  of  Torts,  16. 

A  private  nuisance  may  be  abated  by  the  party  aggrieved  who 
may  always  resort  to  this  summary  method  of  redress  whenever 
he  has  been  injured  to  such  an  extent  as  to  give  him  a  right  of 
action.     1  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  79. 

Any  one  may  abate  a  common  nuisance.  Thompson  v.  Allen, 
7  Lans.  459,  citing  3  Blackst.  6 ;  Brovm  v.  Bowan,  30  N.  Y.  619 ; 
'Adams  v.  Conover,  87  id.  422  (428). 

In  Pierce  v.  Dart,  7  Oow.  609,  it  is  held  that  abatement  of  a 
nuisance  is  a  remedy  by  the  act  of  a  party,  but  that  it  does 
not  bar  an  action  for  the  original  invasion  of  plaintiff's  right. 
While  in  FoH  Plain  Bridge  Co.  v.  Smith,  30  K  T.  44  (62), 
it  is  held  that  no  one  has  a  right  to  abate  a  nuisance  unless  he 
has  himself  sustained  some  damages  not  sustained  by  the  rest  of 
the  community.     Lansing  v.  Smith,  8  Cow.  146. 

SUBDIVISION  2. 
Action  of  Replevin. 

Replevin  is  a  remedy  for  any  unlawful  taking  and  detention, 
or  detention  alone,  of  personalty,  the  same  being  delivered  to  the 
claimant  upon  security  given  either  to  make  out  the  injustice  of 
the  detention  or  to  return  the  property.  It  is  "  a  form  of  action 
Tvhich  lies  to  regain  possession  of  personal  chattels  which  have  been 
taken  from  the  plaintiff  unlawfully."  Bouv.  Law  Diet.  Cited  in 
Fiero  on  Special  Actions,  738. 

"  Replevin  lies  whenever  the  defendant  unlawfully  detaina 
property  from  the  plaintiff,  without  regard  to  the  manner  of 
taking,  though,  at  common  law,  the  taking  must  have  been  un- 
lawful. In  trover,  the  plaintiff  never  obtains  the  possession  of  the 
property,  but  only  its  alternative  value  in  damages,  and  the  same 
is  true  of  trespass.  While  in  replevin  the  plaintiff,  by  giving  bond, 
obtains  possession  of  the  property  at  the  beginning  of  the  action. 
Replevin,  therefore,  differs  from  trover  and  trespass  in  that  it  is 
for  the  recovery  of  the  specific  property  and  not  for  damages. 
It  differs  from  trespass  in  that  it  lies  for  property  wrongfully 
detained,  irrespective  of  the  manner  of  taking;  and  it  differs 
from  detinue  in  that  it  restores  the  property  to  the  plaintiff  at 
the  banning  of  the  action."  20  Am.  &  Eng.  Encyc.  of  Law 
(1st  ed.),  1045. 
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The  action  of  replevin  lies  for  any  wrongful  taking  or  unlawful 
detention  of  the  goods  of  another.  It  belongs  to  the  same  class 
of  cases  as  trespass  and  trover.  Panghum  v.  Partridge,  7  Johns. 
14:0]Wheeler  v.  McFarland,  10  Wend.  318 ;  Gardner  v.  Campbell 
15  Johns.  401 ;  Hopkins  v.  Hopkins,  10  Johns.  369 ;  Marshall  v. 
Davis,  1  Wend.  109;  Holhrook  v.  Wight,  24  Wend.  169. 

An  action  to  recover  a  chattel,  as  regulated  by  the  Code  of 
Civil  Procedure,  is  substantially  a  substitute  for  an  action  of 
replevin  as  it  previously  existed.  Crriffin  v.  L.  /.  R.  B.  Co.,  101 
X.  Y.  351. 

The  history  of  the  writ  of  replevin  at  common  law  and  under 
our  statutes  is  reviewed  in  Manning  v.  Keenan,  73  N.  Y.  45. 

Keplevin  is  a  special  action  under  the  Code  of  Procedure, 
§§  1689  to  1736.  It  is,  however,  a  form  of  action  and  not  a  dis- 
tinct tort  It  relates  to  procedure  rather  than  to  the  law  of  torts. 
As  such  it  is  fully  treated  in  Fiero  on  Special  Actions,  737-*835. 

SUBDIVISION  3. 

Equitable  Relief. 

The  authorities  clearly  indicate  that  the  power  of  the  courts  to 
afford  a  remedy  in  actions  for  wrongs  is  not  confined  to  the  form 
of  actions  known  to  the  common  law.  This  is  especially  true  in 
view  of  the  provisions  of  the  Code  by  which  forms  of  action  are 
abolished  and  the  complaint  is  required  only  to  contain  "  a  plain 
and  concise  statement  of  the  facts  constituting  each  cause  of 
action."    Code,  §  481. 

"  With  respect  to  wrongs  independent  of  contract,  the  restrain- 
ing process  of  equity  extends  throughout  the  whole  range  of  prop- 
erty rights  and  duties  recognized  by  municipal  law.  Although 
the  jurisdiction  of  equity  is  in  general  so  extensive,  it  is  restrained 
and  modified  by  considerations  of  convenience,  and  equity  will 
not  interfere  where  the  breach  of  a  duty  or  the  violation  of  a 
right  may  be  completely  and  adequately  paid  for  by  damages  at 
law,  or  where  other  reasons  of  justice  and  convenience  are  against 
and  in  contravention  of  equity."  Eaton  Eq.  578,  citing  Snell  Eq. 
492 ;  Pomeroy  on  Equity  Jurisprudence,  §  1338. 

AVhile  equity  does  not  concern  itself  with  torts  merely  for  the 
purpose  of  awarding  compensation,  still  from  an  early  period  the 
prevention  of  torts  through  the  interposition  of  chancery  has  con- 
stituted a  not  inconsiderable  feature  of  its  jurisdiction.    ♦    ♦    * 
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Injunction  is  available  to  prevent  the  commission  of  many  species 
of  torts,  and  in  this  field  as  well  as  others  it  has  been  constantly 
extended.  *  *  *  Injunction  lies  to  restrain  trespass  where  the 
remedy  in  damages  would  be  inadequate ;  to  prevent  the  commis- 
sion of  waste ;  to  restrain  the  continuation  of  nuisances ;  to  pro- 
tect easements  such  as  those  of  support,  party-walls,  the  right  of 
way,  and  the  flow  of  water;  and  to  prevent  the  infringement  of 
copyrights,  patents,  and  trademarks.  11  Am.  &  Eng.  Encyc.  of 
Law,  192,  193. 

Subject  to  a  few  exceptions,  courts  of  equity  exercise  a  general 
jurisdiction  to  grant  relief  in  cases  of  fraud,  concurrent  with  the 
jurisdiction  of  courts  of  law.  Sometimes  their  jurisdiction  is 
exclusive.  It  is. a  general  rule,  however,  that  a  court  of  equity 
will  not  assume  jurisdiction  in  a  case  where  there  is  a  plain, 
adequate,  and  complete  remedy  at  law,  even  though  fraud  is 
charged  as  a  ground  of  relief.  But  to  exclude  jurisdiction,  it 
is  not  enough  merely  to  show  that  there  is  a  remedy  at  law.  The 
remedy  must  be  plain,  adequate,  and  complete.  The  remedy  at 
law,  to  exclude  equity  jurisdiction  in  cases  of  fraud,  may  be 
either  by  an  action  brought  by  the  person  defrauded,  or  by  de- 
fense or  counterclaim  in  an  action  by  the  other  party.  14  Am.  & 
Eng.  Encyc.  of  Law,  172. 

The  jurisdiction  of  equity  to  prevent  torts  is  exercised  subject 
to  the  general  maxim  that  equity  will  not  interfere  where  there 
is  a  full,  adequate,  and  complete  remedy  at  law.  The  jurisdic- 
tion, nevertheless,  is  very  broad  and  embraces  very  many  subjects. 
Most  of  them  will  be  found  under  some  one  of  the  following  heads, 
namely :  "  Waste ;  Trespass ;  Nuisance ;  Copyright ;  Literary 
Property;  Patent  Right;  Trademarks;  Alienation  of  Property; 
Protection  of  Property ;  Pending  Litigation ;  Negative  Covenants, 
and  Corporations."    Bispham's  Principles  of  Equity,  554, 

Courts  of  equity  have  never  fixed  any  definite  bounds  as  regards 
the  wrongs  and  abuses  which  they  will  and  will  not  restrain  by 
injunction.  Instances  are  continually  arising  where  the  dilatory 
proceedings  of  an  action  at  law  do  not  afford  a  sufficient  remedy. 
Courts  in  granting  the  remedy  by  injunction  against  wrongs  exer- 
cise a  sound  discretion,  and  it  is  not  a  fatal  objection  that  the 
purpose  for  which  the  particular  writ  is  asked  is  novel.  Spelling 
on  Lijimctions,  §§  5,  921,  citing  Eden  on  Injunctions,  pp.  1,  2. 
The  following  cases  are  there  referred  to  in  which  injunction  will 
lie — Prevention  of  Monopoly  (see  Anti-Trust  Statute,  N.  T.); 
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Kestraining  Combinations  AflFecting  Employees;  Boycotting;  In- 
terfering with  Electric  Wires. 

The  foundation  of  the  jurisdiction  of  equity  by  way  of  in- 
junction against  torts  rests  in  the  probability  of  irreparable  in- 
jury, the  inadequacy  of  pecuniary  consideration,  and  the  pre- 
vention of  a  multiplicity  of  suits.    High,  §  697. 

It  is  a  very  old  head  of  equity,  as  Lord  Eldon  observed,  in 
Evans  v.  Bichnell,  6  Ves.  174,  that  if  a  representation  be  made  to 
another  person  going  to  deal  in  a  matter  of  interest,  upon  the  faith 
of  that  representation,  the  former  shall  make  that  representation 
good,  if  he  knew  that  representation  to  be  false.  He  held,  that 
if  there  was  a  jurisdiction  at  law  upon  the  doctrine,  in  Paisley  v. 
Freeman,  3  T.  R,  151,  there  was  a  concurrent  jurisdiction  in 
equity ;  and  that  ^^  Case,"  upon  the  principle  of  many  decisions  in 
equity,  might  have  been  maintained.  There  is  no  dispute  about 
that  doctrine.  It  is  a  principle  of  universal  law.  Fraud  and 
damage,  coupled  together,  will  entitle  the  injured  party  to  relief 
in  any  court  of  justice.  Bacon  v.  Bronson,  7  Johns.  Ch.  194 
(200). 

It  is  not  suflScient  to  authorize  the  remedy  by  injunction  that 
a  violation  of  a  naked  legal  right  of  property  is  threatened.  There 
must  be  some  special  ground  of  jurisdiction,  such  as  injury  to 
the  plaintiff's  property,  inadequacy  of  the  legal  remedy,  or  some 
pressing  or  serious  emergency  or  danger  of  loss  or  other  special 
ground  of  jurisdiction  shown  by  the  complaint.  McHenry  v. 
Jewett,  90  N.  Y.  58. 

The  mere  allegation  of  great  or  irreparable  injury  apprehended 
or  threatened,  which  is  not  supported  by  facts  or  circumstances 
tending  to  justify  it,  is  clearly  insufficient  to  authorize  an  in- 
junction restraining  a  tort.  Brass  v.  Rathhone,  153  N.  T.  435 
(442). 

A  court  of  equity  is  not  bound  to  issue  an  injunction  when  it 
will  produce  great  private  or  public  mischief,  merely  for  the  pur- 
pose of  protecting  a  technical  or  unsubstantial  right,  Wormser 
V.  Brown,  149  N.  Y.  163,  and  cases  cited. 

While  it  has  very  often  been  held  that  ordinarily  courts  of  equity 
will  not  wield  their  power  simply  to  redress  a  trespass,  yet  they 
will  interfere  under  peculiar  circumstances,  and  have  often  done 
so  where  the  trespass  was  a  continuing  one,  and  a  multiplicity  of 
suits  was  involved  in  the  legal  remedy.  Where  the  facts  were  in 
doubt;j  or  the  right  not  clear,  a  court  of  equity  will  act  only  after 
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plaintiff's  light  has  been  established  at  law;  but  where  the  oc- 
cupation of  premises  threatened  to  be  continuous,  and  the  injury 
partakes  of  that  character,  this  is  more  a  rule  of  discretion  than 
of  jurisdiction,  Wheelock  v.  Noonan,  108  N.  Y.  179,  citing 
Avery  v.  N.  Y.  C.  &  E.  B.  B.  B.  Co.,  106  N.  T.  142. 

Equity  will  interfere  only  when  irreparable  injury  is  threat- 
ened, and  the  law  does  not  afford  adequate  remedy  for  the  con- 
templated wrong.    Thomas  v.  M.  M.  P.  Union,  121  N.  T.  45  (67). 

Injury,  material  and  actual,  not  fanciful  or  theoretical  or  merely 
possible,  must  be  shown  to  be  the  necessary  or  probable  result  of 
the  action  sought  to  be  restrained.  Genet  v.  D.  £  H.  C.  Co.,  122 
X.  Y.  506  (529),  citing  People  v.  Canal  Board,  55  K  Y.  390. 

Equity  does  not  undertake  to  relieve  from  all  the  annoyances 
caused  by  those  who  are  inconsiderate  of  the  feelings  and  business 
interests  of  others.  On  the  contrary  it  is  a  general  rule,  which 
has  some  exceptions,  that  it  will  not  undertake  to  interfere  where 
a  party  has  an  adequate  remedy  at  law,  and  when  it  does  interfere 
it  is  guided  by  principles  of  equity,  which  during  the  long  course 
of  its  administration  have  become  established.  Marlin  Fire  Arms 
Co.  V.  Shields,  171  N.  Y.  384  (389). 

The  right  to  injimction  to  restrain  wrongful  acts  will  be  con- 
sidered under  the  different  causes  of  action  sounding  in  tort. 

SUBDIVISION  4. 
Action  for  Damages. 

The  most  frequent  and  familiar  damage  for  torts  is  the  award- 
ing of  damages.  Whenever  an  actionable  wrong  has  been  done, 
the  party  wronged  is  entitled  to  recover  damages  therefor.  Pol- 
lock on  Torts,  211. 

The  chief  remedy  given  by  law  for  a  wrong  is  an  award  of 
money  estimated  as  an  equivalent  for  the  damage  suffered.  Cooley 
Elements  of  Torts,  19. 

For  most  wrongs  an  award  of  a  pecuniary  recompense  is  the 
sole  remedy  afforded.  Hale  on  Damages,  2,  citing  2  Bl.  Comm. 
438 ;  1  Sutherland  on  Damages,  §  7 ;  1  Sedgwick  on  Damages,  §  5. 

Damages  may  be  recovered  where  a  legal  wrong  has  been  com- 
mitted whenever  the  conduct  of  the  person  causing  damagQ  is  for- 
bidden by  law,  malicious,  negligent,  or  done  at  the  peril  of  the 
person  causing  such  damage;  and  the  law  affords  compensation 
for  pecuniary  losses,  direct  and  indirect;  physical  pain  and  in- 
convenience, and  mental  suffering.    Hale  on  Damages,  23,  86. 
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Damages  may  be  recovered  in  three  classes  of  cases :  For  pe- 
cuniary loss  —  where  the  injury  is  to  person  or  property;  or 
physical  pain  and  inconvenience  suffered  —  where  the  injury  is 
to  the  person;  and  for  mental  suffering.     Hale,  86. 

Eecovery  can  be  had,  however,  for  mental  suffering  only  in 
those  cases  where  the  same  act  that  causes  such  suffering  also 
injures  plaintiff  in  a  right  protected  by  law  in  regard  to  his  per- 
son, property,  or  reputation.     Hale,  95. 

No  recovery  can  be  had  for  injury  sustained  by  fright  oc- 
casioned by  negligence  of  another  where  there  is  no  immediate 
personal  injury.    Mitchell  v.  Rochester  By.  Co.,  151  N.  Y.  107. 

But  in  Williams  v.  Underhill,  63  App.  Div.  223,  71  N.  Y. 
Supp.  291,  it  is  held  that  this  rule  is  not  applicable  to  actions  to 
recover  damages  for  a  willful  tort  and  applies  only  to  actions  for 
negligence.  Citing  Preiser  v.  Wielandt,  48  App.  Div.  569,  62 
N.  T.  Supp.  890. 

A  statute  conferring  a  new  right  and  a  remedy  to  enforce  it 
will  usually  be  regarded  as  excluding  by  implication  any  resort  to 
a  common-law  action  if  the  statutory  remedy  is  adequate.  1  Wait's 
Actions  and  Defenses,  42 ;  8  Wait's  Actions  and  Defenses,  4.  See 
Dudley  v.  Mayhew,  3  N.  T.  9 ;  Small  v.  Herkim^er  Mfg.  Co.,  2 
N.  Y.  330. 

The  right  to  recover  damages  and  the  rule  as  to  the  measure  of 
damages  are  both  fully  considered  under  "  Damages." 

AKTICLE  m. 
JURISDICTION. 
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SUBDIVISION  1. 
Courts  Having  Jurisdiction  of  Actions  for  Wrongs. 

The  Supreme  Court,  by  virtue  of  its  general  jurisdiction  under 
section  217  of  the  Code,  has  jurisdiction  of  all  actions  for  torts, 
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costs  being  regulated  by  subdivision  3  of  section  3fi28  in  certain 
classes  of  torts  therein  specified  in  such  a  manner  that  if  plaintiff 
recovers  less  than  $50  damages,  the  amount  of  his  costs  cannot 
exceed  his  damages.  This  rule  is  doubtless  made  in  view  of  the 
fact  that  a  justice  of  the  peace  cannot  take  cognizance  of  certain 
torts  as  provided  by  section  2863,  subdivision  3, 

Jurisdiction  of  the  City  Court  of  the  city  of  New  York  ex- 
tends to  a  case  against  a  person  or  corporation  where  judgment 
is  demanded  for  a  sum  of  money  not  to  exceed  $2,000.  Code. 
§§  315,  316. 

And  substantially  the  same  provision  is  made  as  to  jurisdiction 
of  County  Courts,  where  the  action  is  between  residents  of  the 
same  county.     Code,  §  348. 

SUBDIVISION  2. 

JmiadictioB  of  Actions  for  Injuries  to  the  Penon  and  Personal  Property 

Outside  the  State. 

There  is  no  doubt  that  the  Supreme  Court  has  jurisdiction 
of  an  action  between  nonresident  individuals,  where  the 
wrong  or  trespass  is  committed  in  another  jurisdiction.  But 
it  can  decline  jurisdiction  in  an  action  of  this  character, 
even  between  natural  persons.  Collard  v.  Beach,  81  App. 
Div.  582  (585),  81  K  Y.  Supp.  619,  citing  Ferguson  v. 
Nehofij  11  H".  Y.  Supp.  524,  and  strongly  rebuking  the 
habit  of  importing  such  litigations  into  this  jurisdiction,  con- 
suming the  time  of  the  courts  and  compelling  the  people  of  this 
State  to  bear  the  burden  and  expense  of  trying  actions  which 
should  have  been  brought  in  other  jurisdictions  where  the  home 
courts  are  open  to  and  afford  adequate  remedies,  stating  that  it 
has  become  a  great  nuisance  and  a  just  subject  of  complaint  and 
protest,  citing  the  language  of  Hoes  v.  N.  Y.  &  H.  R.  R.  Co., 
73  'N.  Y.  435  (441),  to  the  effect  that  if  actions  are  allowed  to 
be  brought  in  this  jurisdiction  for  injuries  sustained  in  other 
States  upon  devices  as  simple  and  transparent  as  the  one  employed 
in  that  case  it  "will  open  wide  the  flood  gates  of  litigation  in 
similar  cases,  establish  a  new  legal  industry,  and  impose  thereby 
upon  our  already  overworked  courts  the  obligation  of  trying  ac- 
tions imported  from  a  foreign  jurisdiction." 

The  subject  is  very  fully  considered  and  authorities  cited  in 
Wertheim  v.  Clergue,  53  App.  Div.  122,  65  N.  Y.  Supp.  750, 
14 
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citing  the  lai%uage  of  Follett^  Ch.  J.,  in  BurdicJc  v.  Freeman, 
120  N.  Y.  420,  that  "  the  courts  in  this  State  may,  in  their  dis- 
cretion, entertain  jurisdiction  of  such  an  action  between  citizens 
of  another  State  actually  domiciled  therein,  when  the  action  was 
begun  and  tried,  though  the  injury  was  committed  in  the  State 
of  their  residence  and  domicile." 

The  opinion  proceeds,  however,  to  say  that  the  rule  has  been 
fully  established  in  the  (VDurts  in  this  State  that  they  will,  in  the 
exercise  of  a  sound  judicial  discretion,  decline  jurisdiction  in 
actions  between  foreigners  or  nonresidents  founded  upon  per- 
sonal injuries  or  purely  personal  wrongs,  unless  special  circum- 
stances are  shown  to  exist  which  require  the  retention  of  juris- 
diction. 

In  Colorado  State  Bank  v.  Oallagher,  76  Hun,  310,  27  N.  Y. 
Supp.  688,  as  also  in  the  authorities  above  cited,  Robinson  v. 
Oceanic  Steam  Navigation  Co.,  112  N.  Y.  315,  is  distinguished 
upon  the  ground  as  stated  in  that  case  that  an  action  cannot  be 
maintained  against  a  foreign  corporation  upon  a  cause  of  action 
for  a  tort  which  did  not  arise  within  this  Stat^  the  rule  differing 
in  that  respect  as  to  corporations  from  that  which  exists  as  to  indi- 
divuals ;  but  in  that  case  it  is  said  that  ''the  discrimination  between 
resident  and  nonresident  plaintiffs  is  probably  based  upon  reasons 
of  public  policy ;  that  our  courts  should  not  be  vexed  with  litiga- 
tions between  nonresident  parties  over  causes  of  action  which 
arose  outside  of  our  territorial  limits.  Every  rule  of  comity  and  of 
natural  justice  and  of  convenience  is  satisfied  by  giving  redress 
in  our  courts  to  nonresident  litigants  when  the  cause  of  action 
arose,  or  the  subject-matter  of  the  litigation  is  situated  within 
this  State."     The  distinction  is  based  upon  section  1780,  Code. 

Damages  recoverable  in  tort  can  only  be  recovered  under  the 
law  of  the  place  where  the  injury  occurred.  Torrance  v.  Third 
Nat.  Bank,  70  Hun,  44,  23  K  Y.  Supp.  1073,  citing  Oreene  v. 
Van  Buskirk,  5  Wall.  307;  Huntington  v.  Attrill,  146  U.  S. 
666 ;  Northern  Pacific  R.  R.  Co.  v.  Babcock,  154  U.  S.  190,  citing 
authorities.  Same  principle,  Stewart  v.  Baltimore  A  Ohio  R.  R, 
Co.,  168  U.  S.  445. 

SUBDIVISION  3. 

Jurisdiction  of  Courts  as  to  Wrongs  Relating  to  Real  Estate  Outside  the  State. 

It  was  held  in  Home  Ins.  Co.  v.  Pennsylvania  R.  R.  Co.,  11 
Hun,  182  (1887),  that  in  an  action  brought  in  this  State  by  an 
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insurance  company,  which  had  paid  to  the  insured  the  loss  cov- 
ered by  its  policy  to  recover  for  the  burning  of  a  bam  (the 
building  insured)  in  the  State  of  Pennsylvania,  through  defend- 
ant's negligence,  was  triable  in  this  State,  citing  Barney  v.  Bur- 
stenbinder,  7  Lans.  210 ;  Gardner  v.  Ogden,  22  N.  T.  327.  This 
case  does  not  appear  to  be  subsequently  cited  upon  this  point. 

American  Union  Telegraph  Co.  v.  Middleton,  80  N.  T.  408 
(1880),  laid  down  the  rule,  "  The  cases  in  which  an  action  will 
lie  for  an  injury  in  another  State  or  country,  to  the  person  or 
property,  are  personal  and  transitory  actions  which  do  not  relate 
to  the  realty,  and  have  no  application  to  an  action  of  trespass 
quare  clausum  fregity  where  the  place  of  trial  must  be  confined  to 
the  locality,  as  is  the  case  here.  In  cases  of  this  character  no 
action  will  lie  outside  of  the  jurisdiction  of  the  State  or  country 
where  the  cause  of  action  arose. 

This  was  followed  by  Cragin  v.  Lovell,  88  N.  Y.  258,  holding 
that  (p.  263)  it  is  a  general  rule  of  law  that  actions  for  injuries 
to  real  property  must  be  brought  in  the  forum  rei  sitce,  and  this 
rule  of  law  has  been  uniformly  sanctioned  and  upheld  in  this 
State. 

Dodge  v.  Colby,  108  N.  Y.  445  (451),  on  the  authority  of  80 
X.  Y.  408,  and  88  N.  Y.  258,  supra,  states  that  the  rule  that 
courts  in  this  State  have  no  jurisdiction  of  actions  for  trespass 
upon  lands  situated  in  other  States  is  too  well  settled  to  admit  of 
discussion  or  dispute. 

Barrett  v.  Palmer,  135  N.  Y.  339,  upon  the  authorities  above 
referred  to,  states  the  rule  to  be :  "  There  can  be  no  doubt  that  an 
action  of  trespass  quare  clausum  f regit  was  local  in  its  character, 
and  the  courts  have  no  jurisdiction  when  such  trespass  is  com- 
mitted upon  lands  in  another  Staje." 

Sentenis  v.  Ladew,  140  N.  Y.  463,  states,  "  While,  as  a  general 
rule,  an  action  for  injuries  to  real  estate  must  be  brought  in  the 
forum  rei  sitoBy  the  Supreme  Court  of  this  State  is  not  prohibited 
from  entertaining  an  action  to  recover  damages  for  injuries  to 
real  property  in  another  State ;  and  where  it  acquires  jurisdiction 
of  the  parties  and  defendant  appears,  answers  and  goes  to  trial 
without  objecting  to  the  authority  of  the  court  to  hear  the  cause, 
the  judgment  rendered  therein  will  be  neither  void  nor  voidable 
for  want  of  jurisdiction,  but  will  be  binding  and  conclusive  upon 
die  parties.'' 
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All  of  these  authorities  are  collated  and  considered  in  Sprague 
Nat.  Bank  v.  Erie  R.  R.  Co.,  40  App.  Div.  69,  57  N.  Y.  Supp. 
844. 

It  is  held  in  Ruckman  v.  Oreen,  9  Hun,  225,  that  an  action  may 
be  maintained  in  this  State  for  an  injury  to  land  situated  herein, 
though  the  business  which  occasions  the  injury  and  constitutes 
the  nuisance  complained  of  is  carried  on  upon  land  situated  in 
the  State  of  New  Jersey. 

AKTICIiE  IV. 
WAIVER  OF  TORT  AND  EFFECT  OF  ELECTION  OF  REMEDIES. 
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SUBDIVISION  1. 
Waiver  of  Tort 

In  some  cases  injury  sustained  by  a  party  from  the  acts  or 
omissions  of  another  do  not  only  give  right  of  action,  but  also  a 
right  to  elect  between  two  or  more  forms  of  action,  by  either  of 
which  he  may  obtain  some  measure  of  redress.  He  may  have  a 
right  of  election  between  legal  and  equitable  remedies  or  between 
an  action  in  tort  and  an  action  on  contract.  8  Wait's  Actions  and 
Defenses,  4. 

"  The  line  of  demarcation  between  contracts  and  torts  is  not 
perfectly  defined.  Many  torts  arise  out  of  a  state  of  facts  which 
constitute  also  a  breach  of  contract,  and  in  that  event  the  injured 
party  may  elect  to  bring  his  action  either  ex  contractu  or  ex  delicto. 
Again,  there  are  cases  in  which  a  tort  may  be  so  committed  as  to 
give  rise  to  an  implied  contract ;  as  where  one  wrongfully  disposes 
of  the  property  of  another  and  receives  the  consideration  therefor. 
In  such  cases  the  injured  party  may  waive  the  tort,  and  sue  on 
the  contract  for  the  consideration  received  by  the  wrongdoer." 
26  Am.  &  Eng.  Encyc.  of  Law  (1st  ed.),  73. 

If  the  contract  contain  a  false  warranty,  it  is  broken  in  the 
breach  of  the  warranty,  and  breach  of  an  affirmative  warranty, 
fraudulently  made,  may  be  treated  as  a  tort.  So,  too,  what  is  of 
much  importance,  a  contract  founded  upon  a  false  and  fraudulent 
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representation^  though  not  amounting  to  a  warranty,  may  he  re- 
pudiated, and  an  action  for  tort  maintained ;  or  the  contract  may 
be  treated  by  the  injured  party  as  binding,  and  an  action  for  tort 
broiight  to  recover  damages  for  the  loss  caused  by  getting  him 
into  the  contract.     Bigelow  on  Torts,  p.  26. 

This  rule  seems  to  have  been  laid  down  in  Lamine  v.  Dorrell, 
2  Ld.  Raym.  1216,  cited  in  Keener,  170,  where  Powell,  J.,  said: 
"When  the  act  that  is  done  is  in  its  nature  tortious,  it  is  hard 
to  turn  that  into  a  contract,  and  against  the  reasons  of  assumpsit. 
But  the  plaintiff  may  dispense  with  the  wrong,  and  suppose  the 
sale  made  by  his  consent,  and  bring  an  action  for  the  money  they 
were  sold  for,  as  for  money  received  to  his  use." 

In  Hale,  20,  it  is  said  that  perhaps  the  most  singular  anomaly  in 
the  law  is  to  be  found  in  the  holding  that  an  action  on  contract 
will  lie  for  a  tort  pure  and  simple.  Illustrating  the  statement 
by  the  proposition  that  if  a  man  steals  goods  of  another,  the  lat- 
ter may  waive  the  tort  and  sue  on  contract,  although  no  contract 
exists.  So,  also,  if  goods  have  been  sold  not  by  mistake,  but 
through  fraudulent  misrepresentation,  the  seller  may  sue  in  tort, 
because  of  the  deceit,  or  on  contract  for  the  value  of  the  goods. 
Citing  Hill  v.  Perrott,  3  Taunt  274 ;  Young  v.  Marshall,  8  Bing. 
43;  Hawk  v.  Thorn,  64  Barb.  164. 

The  latter  case  holds  that  when  a  person  has  unlawfully  taken 
possession  of  another^s  property,  the  tort  may  be  waived  and  an 
action  brought  for  its  value,  and  further  that  such  a  cause  of  ac- 
tion is  assignable. 

When  a  conversion  consists  of  a  wrongful  sale  of  goods  the 
owner  of  them  may  waive  the  tort  and  sue  by  a  count  for  money 
had  and  received  for  the  price  which  the  defendant  obtained  for 
them.  Moak's  Underbill  on  Torts,  6Q7,  citing  Lamine  v.  Dorrell, 
2  Ld.  Raym.  1216;  Oughton  v.  Seppings,  1  B.  &  Ad.  241. 

Bishop,  §  73,  lays  down  the  rule  that  in  a  certain  class  of  cases 
the  party  injured  by  the  nonfulfillment  of  a  duty  may  proceed 
against  the  other  for  its  breach,  or  for  the  breach  of  the  contract 
out  of  which  the  nonfulfillment  arose,  at  his  election.  Citing 
Church  V.  Mumford,  11  Johns.  479 ;  Rawson  v.  Dole,  2  Johns. 
454,  the  latter  case  in  its  turn  citing  Bonafous  v.  Walker,  2  T.  E. 
126. 

It  is  well  settled  that  in  a  variety  of  cases  a  plaintiff  may  waive 
the  tort  and  sue  in  contract,  and  vice  versa.     He  has  an  election  of 
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action.  It  was  said  in  the  old  practice  that  case  and  assumpsit 
were  oftentimes  concurrent  remedies.  Govett  v.  Radnidge,  3  East, 
70,  cited  in  Butta  v.  Collins,  13  Wend.  138  (164),  citing  numer 
ous  other  authorities,  and  holding  the  rule  that  where  a  defendant 
has  been  guilty  of  a  tortious  neglect  of  duty,  the  plaintiff  may 
waive  the  tort  and  rely  upon  the  circimistances  as  forming  a 
breach  of  promise  implied  from  some  consideration  of  reward. 

Erwin  on  Torts  (p.  14)  :  "  The  general  result  of  all  the  decisions 
is  well  stated  in  a  note  to  Cabell  v.  Vaughan,  1  Wms.  Saimd. 
<(5th  ed.)  291,  and  is  in  substance  this:  Where  the  action  is  main- 
tainable for  the  tort  simply,  without  reference  to  any  contract 
made  between  the  parties,  no  objection  can  be  raised  on  the  ground 
that  the  plaintiff  should  have  declared  upon  the  contract,  as  for 
instance,  in  actions  against  common  carriers,  founded  on  the  cus- 
tom of  the  realm,  and  the  like.  But  where  the  action  is  not  main- 
tainable without  referring  to  a  contract  between  the  parties,  and 
laying  a  previous  ground  for  it  by  showing  such  contract,  there 
the  plaintiff  must  proceed  upon  the  contract,  and  a  special  action 
on  the  case  will  not  lie." 

In  People  v.  Oibhs,  9  Wend.  30  (33),  Savage,  Ch.  J.,  quotes 
Lord  Mansfield  as  laying  down  the  general  rule  which  has  ever 
since  been  considered  correct,  bearing  upon  the  right  to  waive  a 
tort  and  sue  upon  contract  "  If  it  is  a  sort  of  injury  by  which  the 
offender  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer, 
as  beating  or  imprisoning  a  man,  then  the  person  injured  has 
only  a  reparation  for  the  delictum  in  damages  to  be  assessed  by  a 
jury;  but  where,  besides  the  crime,  property  is  acquired,  which 
benefits  the  testator,  then  an  action  for  the  value  of  the  property 
shall  survive  against  the  executor,  as  for  instance,  the  executor 
shall  not  be  chargeable  for  the  injury  done  by  his  testator  in  cut- 
ting down  another  man's  trees,  but  for  the  benefit  arising  to  his 
testator  for  the  value  or  sale  of  the  trees,  he  shall." 

Where  a  wrongdoer  sells  property  illegally  taken,  the  owner 
may  waive  the  tort  and  sue  for  money  had  and  received,  and 
where  the  property  taken  is  money  it  may  be  recovered  in  such 
an  action  without  waiting  for  the  formality  of  a  sale.  Tryon  v. 
Baker,  7  Lans.  511,  citing  Harpending  v.  Shoemaker,  37  Barb. 
270. 

Harway  v.  Mayor,  1  Hun,  628,  cites  Chambers  v.  Lewis,  2 
Hilt  591 ;  Putnam  v.  Wi^e,  1  Hill,  235,  240,  note ;  Neale  v.  Hardr 
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ing,  6  Exch.  349,  holding  it  is  a  well-settled  law  that  "  if  one  has 
obtained  money  from  another,  through  the  medimn  of  oppression, 
imposition,  extortion,  or  deceit,  such  money  is,  in  contemplation 
of  law,  money  received  for  the  use  of  the  injured  party ;  it  is  not 
the  money  of  the  wrongdoer,  and  he  has  no  right  to  retain  it,  and 
the  law,  tiieref ore,  implies  a  promise  from  him,  to  return  it  to  the 
rightful  owner,  whose  title  to  it  cannot  be  destroyed  and  annulled 
by  the  fraudulent  and  unjust  dispossession.  The  tort  may  be 
waived,  and  an  action  brought  for  the  recovery  of  the  money,  upon 
implied  contract  *  *  *  Thfe  defrauded  party  in  such  case 
has  a  choice  of  remedies.  He  may  pursue  the  person  guilty  of  the 
fraud  in  an  action  of  tort  for  damages  sustained  by  the  injury, 
or  waiving  that  remedy,  he  may  treat  the  matter  as  simple  debt, 
and  proceed  upon  the  implied  contract  to  repay  the  money." 

^'  The  general  classification  being  made  of  the  actions  ex  con- 
tractu and  those  ex  delicto,  there  were  many  cases  in  which  a  party 
who  had  suffered  a  wrong  by  the  conversion  or  the  taking  and 
carrying  away  of  his  chattels  might  waive  the  tort,  and  bring  an 
action  of  assumpsit  upon  the  wrongdoer's  implied  promise  to 
pay  the  price  of  the  articles  taken.  The  same  election  still  exists. 
Wherever  the  plaintiff  who  could  sue  in  *  trespass '  or  '  trover ' 
might,  if  he  chose,  bring  *  assumpsit,'  he  may  now  waive  the  tort, 
and  maintain  an  action  upon  an  implied  promise  and  recover  the 
price  of  the  goods,  as  though  there  had  been  a  sale.  This  choice, 
however,  does  not  relate  to  the  external  form  of  an  action ;  it  re- 
lates to  the  very  cause  of  action  itself, —  to  the  unchangeable  rights 
which  are  to  be  protected  and  enforced  by  the  judicial  proceeding. 
In  one  instance,  the  plaintiff  is  permitted  to  view  the  transaction 
as  an  injury  to  his  property,  by  which  he  has  sustained  damages 
which  amount  to  the  entire  value  of  that  property.  In  the  other, 
he  views  the  transaction  as  a  sale,  by  which  the  title  to  the  prop- 
erty has  passed  to  the  defendant,  and  a  duty  to  pay  the  price 
rests  upon  hiuL  For  reasons  of  public  policy,  the  law  allows  the 
injured  party  to  make  his  choice  between  these  two  quite  different 
versions  of  the  same  transaction ;  and,  although  one  of  them  may 
be  a  fictitious  view,  substantial  justice  is  done  thereby."  Pome- 
roy's  Code  Eemedies,  p.  140,  citing  Conaughty  v.  Nichols A2  N.  Y. 
83;  Ross  v.  Mather,  61  K  Y.  108 ;  Ledwich  v.  McKim,  53  N.  Y. 
307  (316)  ;  Graves  v.  Waite,  59  K  Y.  156 ;  Matthews  v.  Cady,  61 
N.  Y.  651 ;  Oreentree  v.  Rosenstock,  61  N.  Y.  583,  588-590 ;  Nef- 
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tel  V.  Lightstone,  77  N.  Y.  96;  Fields  v.  Bland,  81  N.  Y.  239; 
Neudecker  v.  Kohlherg,  81  N.  Y.  296 ;  Sparman  v.  Keim,  83  If.  Y. 
245,  249 ;  Lockwood  v.  Qtuickenbush,  83  N.  Y.  607 ;  Harrington  v. 
Bruce,  84  N.  Y.  103 ;  Osbom  v.  £eK,  6  Den.  370 ;  Schroeppel  v. 
Coming,  6  N.  Y.  107;  Cobb  v.  Z?ou;s,  10  K  Y.  336;  ilZfen  v. 
Brown,  51  Barb.  86,  44  K  Y.  228 ;  £erZy  v.  Taylor,  5  Hill,  577; 
Try  on  v.  Baker,  7  Lans.  511. 

That  the  plaintiff  may  waive  a  tort,  and  proceed  upon  an  im- 
plied contract,  see  City  National  Bank  v.  National  Park  Bank, 
32  Hun,  105  (111) ;  Byxbie  v.  Wood,  24  N.  Y.  607;  Austin  v. 
Rawdon,  44  N.  Y.  63 ;  Kilboume  v.  Supervisors,  137  N.  Y.  170 
(177). 

The  right  of  a  plaintiff  to  waive  a  tort  is  clear.  Goodwin  v. 
GriiJis,  88  N.  Y.  639. 

It  is  optional  for  the  injured  party  to  waive  the  tort  and  rely 
upon  contract,  if  he  chooses  to  do  so,  where  the  facts  authorize 
such  an  action.  A  right  to  waive  a  cause  of  action  in  tort,  and 
found  the  right  upon  contract,  whether  express  or  implied,  is 
unquestionable,  and  there  is  no  power  with  the  defendant  or  any 
court  to  compel  the  plaintiff  to  proceed  upon  the  tort.  People  v. 
Wood,  121  ]Sr.  Y.  522  (529). 

In  Abbott  v.  Blossom,  66  Barb.  353,  at  356,  the  language  of 
Tindal,  J.,  in  Young  v.  Marshall,  8  Bing.  43,  is  cited:  "*No  party 
is  bound  to  sue  in  tort,  where,  by  converting  the  action  into  an 
action  of  contract,  he  does  not  prejudice  the  defendant,  and,  gen- 
erally speaking,  it  is  more  favorable  to  the  defendant  that  he 
should  be  sued  in  contract,  because  that  form  of  action  lets  in  a 
set-off,  and  enables  him  to  pay  money  into  court.'  And  it  may  be 
added,  under  our  law,  in  the  absence  of  fraud,  relieves  him  from 
the  liability  to  arrest 

"  The  principle  upon  which  this  right  to  waive  the  tort  and  sue 
in  assumpsit  rests,  as  we  understand  it,  is,  that  as  a  party  cannot 
set  up  or  take  advantage  of  his  own  wrong,  he  cannot  be  permitted 
to  say  he  is  not  liable  for  the  value  of  the  goods,  or  for  the  money 
received  on  the  sale  of  them,  for  the  reason  that  his  act  of  appro- 
priation was  a  tort." 

In  Wigand  y.Sichel  (Court  of  Appeals),  33  How.  Pr.  174  (176X 
Hunt,  J.,  says  that  plaintiffs  are  not  bound  to  bring  an  action  for 
each  deceit,  or  of  trover  or  of  replevin,  but  can  waive  the  tort  smd 
bring  an  action  on  contract     This  rule  is  recognized  in  McOold- 
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rick  V.  Willits,  52  K  Y.  612  (620),  cited  with  approval  in  Knapp 
V.  Simon,  96  N.  Y.  292. 

A  fraudulent  sale  of  goods  may  be  charged  in  an  action  on  con- 
tract for  the  price,  or  in  an  action  for  tort  as  a  trespasser  at  the 
election  of  the  injured  party.    Cary  v.  Hoialing,  1  Hill,  311. 

Where  goods  deposited  are  wrongfully  sold  by  the  bailee  the 
owner  may  sue  in  trover  or  waive  the  tort  and  sue  in  assumpsit. 
Berly  v.  Taylor,  5  Hill,  577. 

So  if  a  pledgee  refuses  to  restore  property  to  a  pledgor  upon 
demand  and  performance  of  the  obligation  to  secure  which  the 
pledge  was  made,  an  action  may  lie  either  on  contract  or  in  tort. 
International  Bank  v.  Monteath,  89  N.  Y.  297 ;  Tryon  v.  Baker, 
7  Lans.  511. 

In  Comstoch  v.  Hier,  73  N.  Y.  269,  it  was  held  that  plaintiff 
had  an  election  either  to  bring  an  action  for  trover  for  the  con- 
version of  a  note,  or  for  money  had  and  received,  to  recover  money 
realized  by  defendant  on  the  sale  thereof. 

In  Thayer  v.  Manley,  78  N.  Y.  305,  it  was  held  that  although 
in  that  case  plaintiff  had  a  remedy  by  an  equitable  action  to  com- 
pel the  cancellation  and  surrender  of  certain  notes,  he  was  not 
obliged  to  resort  to  that  remedy,  but  might  sue  for  the  conversion. 

In  Byxhee  v.  Woody  24  N.  Y.  607,  and  Union  Bank  v.  Motty 
27  N.  Y.  633,  the  question  is  discussed  as  to  what  allegations  in 
the  complaint  are  to  be  regarded  as  determining  whether  the  action 
is  in  tort  or  upon  contract. 

Where  the  cause  of  action  set  forth  is  doubtful  or  ambiguous 
from  intendment,  the  rule  is  in  favor  of  construing  it  as  in  the 
nature  of  an  action  ex  contractu,  rather  than  ex  delicto.  Goodwin 
et  al  V.  Griffin,  88  N.  Y.  629  (639). 

And  an  action  brought  upon  contract  cannot  be  changed  to  an 
action  ex  delicto,  and  a  recovery  had.  Hunger  v.  Hess,  28  Barb. 
75  (78),  citing  2  Kent  Comra.  241. 

There  is  a  manifest  hardship  in  allowing  a  recovery  for  a  tort 
in  an  action  ex  contractu,  for  the  reason  that  such  a  recovery  might 
subject  the  defendant  to  an  imprisonment  of  his  person.  Beard 
V.  Yates,  5  T.  &  C.  76  (79)  ;  s.  c,  2  Hun,  466. 

Our  courts  allow  an  election  between  contract  and  tort  to  be 
made  in  all  cases  where  the  plaintiff  would  have  been  allowed  to 
pursue  his  remedy  in  tort,  and  it  is  said  in  Roth  v.  Palmer,  27 
Barb.  652  (655),  that  the  decisions  of  the  court  have  been  too 
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numerous  and  too  uniform  to  allow  any  distinction  or  limitation 
upon  this  rule.    Citing  numerous  authorities. 

"Where  an  agent  converts  property  of  his  principal  in  his  hands, 
and  which  he  has  agreed  to  account  for  and  pay  over,  the  prin- 
cipal has  his  election  to  sue  for  the  breach  of  the  contract  or  for 
the  conversion ;  and  if  he  elects  to  proceed  for  a  breach  of  the  con- 
tract, he  may  interpose  it  as  a  counterclaim  in  an  action  upon  con- 
tract brought  against  him  by  the  agent."  Coit  v.  Stewart,  60 
N.  Y.  17. 

In  Terry  v.  Hunger,  121  N.  Y.  161,  it  was  held  that  the  owner 
of  personal  property  which  has  been  wrongfully  converted  by  an- 
other, may,  although  the  properly  is  retained  by  the  wrongdoer, 
waive  the  tort  and  sue  for  and  recover  its  value  upon  an  implied 
contract  of  sale.  Cited  and  followed  in  Disbrow  v.  Westchester 
Hardwood  Co.,  16*  K  Y.  415  (424). 

In  Rice  v.  Manley,  66  N.  Y.  82,  the  question  is  considered  as 
to  the  right  to  maintain  an  action  for  tort  where  the  contract  was 
not  binding  under  the  statute  of  frauds. 

Where  goods  were  sold  upon  a  credit  extended  to  defendant  in 
reliance  upon  the  false  and  fraudulent  statement  made  by  him, 
the  plaintiffs  have  the  right  either  to  disaffirm  the  sale  and  pro- 
ceed in  replevin  to  recover  their  goods,  or  they  can  waive  the  tort 
and  proceed  in  assumpsit  for  the  purchase  price  of  the  goods. 
Heilbron  v.  Herzog,  165  N.  Y.  98. 

The  tort  may  be  waived  in  order  that  a  claim  may  be  used  by 
way  of  set-off.  Coit  v.  Stewart,  50  N.  Y.  17 ;  Wood  v.  Mayor,  73 
K  Y.  556. 

But  a  counterclaim  arising  out  of  the  same  transaction  cannot 
be  defeated  by  changing  the  form  of  action,  nor  can  a  discharge 
in  bankruptcy  be  thus  avoided.  Campbell  v.  Perkins,  8  N".  Y. 
430 ;  Thompson  v.  Kessell,  30  K  Y.  383. 

Where  a  complaint  sets  forth  a  cause  of  action  ex  contractu  an 
allegation  therein  of  a  legal  conclusion  having  the  aspect  of  a  tort, 
does  not  change  the  nature  of  the  action.  Oreentree  v.  BosenstocJc, 
61  K  Y.  583 ;  Conaughty  v.  Nichols,  42  K  Y.  83. 

SUBDIVISIOir  2. 
What  Constitutea  an  Election. 

In  Droege  v.  Ahrens  &  Ott  Mfg.  Co.,  163  K  Y.  466  (470),  it 
is  said :  "  It  was  observed  by  Chancellor  Kent  in  Sanger  v.  Wood, 
3  Johns.  Ch.  at  p.  421,  that  *  any  decisive  act  of  the  party,  with 
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knowledge  of  his  rights  and  of  the  fact,  determines  his  election 
in  the  ease  of  conflicting  and  inconsistent  remedies/  This  is  the 
principle  upon  which  is  based  the  doctrine  of  the  election  of  reme- 
dies, where  two  exist  in  a  given  case  which  are  substantially  in- 
consistent" 

It  was  also  held :  "A  vendor  cannot  affirm  the  existence  of  a 
contract  of  sale  for  the  purpose  of  a  recovery  under  it,  and  sub- 
sequently treat  the  contract  as  avoided  by  the  fraud  of  the  vendee, 
provided  the  act  in  affirmation  was  with  knowledge  of  the  essen- 
tial facts  constituting  the  fraud ;  and  where  with  such  knowledge 
the  vendor  files  a  verified  proof  of  claim  for  the  purchase  price 
with  the  assignee  of  the  insolvent  vendee,  it  is  such  an  election 
by  the  vendor  to  ratify  the  contract  of  sale  as  will  preclude  him 
from  thereafter  maintaining  an  action  to  rescind  it  upon  the 
ground  of  fraud." 

In  Deiiz  v.  Field,  10  App.  Div.  425,  41  K  T.  Supp.  1087, 
the  rule  is  reiterated  that  the  current  of  authorities  in  this  State 
is  to  the  effect  that  where  a  party  has  the  choice  between  two 
inconsistent  remedies,  the  commencement  of  an  action  will  be 
deemed  a  conclusive  election  between  them.  Distinguishing  103 
N.  Y.  27,  upon  the  ground  that  there  was  no  finding  or  request 
to  find  that  the  plaintiffs,  when  they  brought  the  action  on  the 
contract,  knew  of  the  tort  Citing  Conrow  v.  Little,  115  N.  Y. 
387,  and  distinguishing  Smith  v.  Savin,  141  N.  Y.  317;  Russell 
V.  McCall,  141  N.  Y.  437,  following  Terry  v.  Hunger,  121  N.  Y. 
161;  Holier  v.  Tuska,  87  K  Y.  166;  Fowler  v.  Bowery  Savings 
Bank,  113  K  Y.  450. 

In  Equitable  Co-operative  Foundry  Co.  v.  Hersee,  33  Hun, 
169,  authorities  are  cited  tending  to  hold  that  where  certain 
classes  of  actions  have  been  commenced  and  not  prosecuted  to 
judgment,  it  does  not  constitute  an  election.  Same  case,  103 
X.  Y.  25,  it  was  held  that  the  mere  bringing  of  an  action  for  the 
price  of  goods  sold  is  not  a  binding  election  of  remedies,  or  a 
waiver  of  the  right  to  rescind  the  sale  on  the  ground  of  short 
notice.     The  action  was  brought  without  knowledge  of  the  fraud. 

In  the  following  cases  it  is  held  that  the  action  of  the  plaintiff 
had  been  such  as  to  amount  to  an  election:  Drennan  v.  Boice,  19 
Misc.  Eep.  641,  44  N.  Y.  Supp.  394;  Seeman  v.  Bandler,  26  Misc. 
Kep.  372,  56  N.  Y.  Supp.  210,  affirming  25  Misc.  Eep.  328,  54 
N.  Y.  Supp.  564;  Terry  v.  Buek,  40  App.  Div.  419,  57  K  Y. 


Digitized  by  VjOOQIC 


220  REMEDIES    FOB    WRONGS. 

Art.  4.    Waiver  of  Tort  and  Effect  of  Election  of  Remedies. 

Supp.  980,  citing  Fowler  v.  Bowery  Savings  Bank,  113  N.  Y. 
453 ;  Riley  v.  Albany  Savings  Bank,  103  N.  Y.  669 ;  Harris  v. 
Pryor,  44  St.  Rep.  496,  18  N.  Y.  Supp.  128. 

As  to  what  action  by  the  plaintiff  does  not  constitute  an  election, 
see  Cook  v.  Adams,  32  App.  Div.  386,  53  N.  Y.  Supp.  120; 
Henderson  v.  Bartlett,  82  App.  Div.  435,  63  N.  Y.  Supp.  149 ; 
Rhinelander  v.  National  City  Bank,  36  App.  Div.  11,  55  N.  Y. 
Supp.  229 ;  Haas  v.  Selig,  27  Misc.  Rep.  604,  58  N.  Y.  Supp. 
328,  aflSrming  26  Misc.  Rep.  191 ;  Schaut  v.  Schauroth,  46  App. 
Div.  450,  61  N.  Y.  Supp.  767;  American  Box  Machine  Co. 
V.  Zentgraf,  45  App.  Div.  622,  61  N.  Y.  Supp.  417 ;  Lindsay  v. 
Gager,  11  App.  Div.  93,  42  K  Y.  Supp.  851 ;  Koke  v.  Balken, 
15  App.  Div.  415,  44  K  Y.  Supp.  426. 

"  Where  a  vendor,  having  no  knowledge  of  fraudulent  repre- 
sentations, by  which  he  was  induced  to  make  a  sale  of  goods  to 
the  vendee,  sues  for  the  price  of  the  goods  and  recovers  an  un- 
collectible judgment,  that  action  cannot  be  deemed  an  election  of 
remedies  by  the  vendor,  which  will  bar  a  subsequent  action  by  him 
to  recover  damages  for  the  fraud."  Albany  Hardware  &  Iron 
Co.  V.  Day,  11  App.  Div.  230,  42  N.  Y.  Supp.  971,  citing  Roches- 
ter Distilling  Co.  v.  Devendorf,  72  Hun,  428,  25  N.  Y.  Supp. 
200;  Equitable  Co-operative  Foundry  Co.  v.  Hersee,  103  N.  Y. 
25;  Hays  v.  Midas,  104  I^.  Y.  602,  and  distinguishing  Caylus 
V.  N.  Y.,  K.  &  S.  R.  R.  Co.,  76  N.  Y.  609. 

Albany  Hardware  Co.  v.  Day,  supra,  is  also  reported  in  4  N.  Y. 
Annot  Oas.  90,  and  followed  by  a  careful  and  valuable  note  on 
"  Remedy  for  Tort  after  Suit  on  Contract,"  in  which  it  is  said 
that  it  appears  to  go  farther  than  any  of  the  prior  decisions  on  the 
point  there  involved,  and  that  it  is  diflBcult  to  harmonize  it  with 
Cormier  v.  Hawkins,  69  N.  Y.  188,  citing  Underhill  v.  Ramsey, 
125  N.  Y.  681 ;  Crossman  v.  Universal  Rubber  Co.,  127  K  Y. 
35;  Conrow  v.  Little,  115  K  Y.  387;  Bach  v.  Tuch,  126  N.  Y. 
53;  Robert  v.  Winm,  144  K  Y.  709. 

SUBDIVISIGN  3. 
Effect  of  Election  of  Remedies. 

Keener  on  Quasi-Contracts,  159,  says  that  the  doctrine  of 
waiver  of  tort  is  simply  a  question  of  the  election  of  remedies,  and 
cites  Cooper  v.  Cooper,  147  Mass.  370,  as  follows :     "  The  same 
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act  or  transaction  may  constitute  both  a  cause  of  action  in  con- 
tract and  in  tort,  and  a  party  may  have  an  election  to  pursue 
either  remedy ;  and  in  that  sense  may  be  said  to  waive  the  tort  and 
sue  in  contract." 

Frequently  a  party  may  elect  to  sue  either  in  tort  or  contract, 
and  such  election  is  binding  on  the  party  making  it,  and  he  can- 
not afterward  pursue  an  inconsistent  remedy,  though  full  recovery 
was  not  had  in  the  first  action ;  but  it  is  a  general  principle  that 
an  allegation  is  not  binding  unless  made  with  a  knowledge  of  the 
circumstances  of  the  case.     6  Encyc.  of  Law  (1st  ed.),  260. 

Where  remedies  are  not  concurrent,  and  a  choice  has  once  been 
made,  the  right  to  follow  the  other  is  gone,  and  any  decisive  acts 
of  the  party,  with  the  knowledge  of  his  rights  and  of  the  effect 
determines  his  election  in  the  case  of  conflicting  remedies.  Little- 
field  V.  Brown,  1  Wend.  398,  7  Wend.  464,  11  Wend.  467;  Mc- 
Elroy  V.  Mancvus,  13  Johns.  122;  Rawson  v.  Turner,  4  Johns. 
469 ;  Masson  v.  Bovet,  1  Den.  69 ;  Kinney  v.  Kieman,  49  N".  T. 
164;  Wright  v.  Pierce,  4  Hun,  351;  Smith  v.  Knapp,  30  N.  Y. 
581;  Hughes  v.  Vermont  Copper  Mining  Co.,  72  N.  Y.  209; 
Voorhees  v.  Earl,  2  Hill,  288 ;  Morris  v.  Bexford,  18  N.  Y.  552 ; 
Lloyd  V.  Brewster,  4  Pai.  537 ;  Ooss  v.  Mather,  2  Lans.  283 ;  Wile 
v.  Brownsiein,  35  Hun,  68;  Boots  v.  Ferguson,  46  Hun,  131; 
Riley  V.  Albany  Savings  Bank,  36  Hun,  522 ;  Bank  of  Beloit  v. 
Beale,  39  N.  Y.  473;  Rodermund  v.  Clarh,  46  N.  Y.  354;  Ken- 
nedy  v.  Thorp,  51  X.  Y.  174;  Fields  v.  Bland,  81  N.  Y.  239. 

There  can  be  no  recovery  for  a  breach  of  contract  where  fraud 
is  the  basis  of  the  complaint  Ross  v.  Mather,  51  N.  Y.  108 ; 
Greentree  v.  RosenstocJc,  61  N".  Y.  583;  Conaughty  v.  Nichols, 
42  X.  Y.  83;  Barnes  v.  Quigley,  59  N.  Y.  267. 

Where,  at  the  commencement  of  the  action  for  tort,  an  action 
on  contract  for  the  same  cause  of  action  is  pending,  plaintiff  is 
bound  to  elect  between  them.  Bowher  Fertilizing  Co.  v.  Cox, 
106  X.  Y.  659. 

Where  a  party  has  elected  between  inconsistent  remedies,  he  is 
confined  to  the  remedy  which  he  has  adopted.  Boots  v.  Ferguson, 
46  Hun,  131 ;  Bank  of  Beloit  v.  Beale,  34  N.  Y.  473 ;  Roder- 
mmd  V.  Clark,  46  N.  Y.  354. 

An  action  cannot  be  amended  by  changing  the  complaint  from 
tort  to  contract  on  the  trial  {Cushman  v.  Jewell,  7  Hun,  525), 
although  mere  allegations  of  fraudulent  representations  do  not 
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determine  the  question  that  the  action  is  for  a  tort.     Sparmann  v. 
Keim,  83  N.  Y.  246. 

The  rule  that  a  party  cannot  pursue  two  inconsistent  remedies 
is  very  fully  discussed  and  the  authorities  collated  in  Fowler  v. 
Bowery  Savings  Bank,  113  N.  Y.  450,  reversing  47  Hun,  399,  23 
Abb.  N.  C.  133;  4  Lawyers'  Rep.  Annot  146.  See  notes  in 
both  last-named  reports. 

A  party  electing  to  sue  and  recover  for  the  value  of  property 
must  be  held  to  have  waived  the  tort  and  must  rely  upon  the  con- 
tract of  sale,  which  in  such  a  case  the  law  implies.  Disbrow  v. 
Westchester  Hardwood  Co.,  164  N.  Y.  416  (424). 

In  Hopf  V.  United  States  Baking  Co,,  6  Misc.  Eep.  168,  27 
N.  Y.  Supp.  217,  it  is  said,  citing  Garrison  v.  Marie,  7  Civ.  Proc 
121 :  "  When  a  person  has  made  an  election  as  to  rights,  he 
should  not  afterward  be  permitted  to  change  his  position  and  set 
up  an  inconsistent  right"  Citing  also  Rich  v.  Niagara  Savings 
Bank,  3  Hun,  486 ;  Hughes  v.  Vt,  Copper  Mining  Co.,  7  Hun, 
768 ;  Dinsmore  v.  Duncan,  57  iS'.  Y.  580. 

When  it  becomes  necessary  to  elect  between  inconsistent  rights 
and  remedies,  the  election  when  made  will  be  final  and  cannot 
be  reconsidered.  Terry  v.  Munger,  121  I^".  Y.  161 ;  Rodermund 
V.  Clark,  46  N.  Y.  354. 

Any  decisive  act  of  the  party  with  knowledge  of  the  rights  and 
of  the  facts,  determines  his  election  in  the  case  of  conflicting  and 
inconsistent  remedies.  Sanger  v.  Wood,  3  Johns.  Ch.  421,  cited 
in  Droege  v.  Ahren^  &  Ott  Mfg.  Co.,  163  N.  Y.  466  (470),  the 
latter  case  citing  Mills  v.  Parkhurst,  126  N.  Y.  89 ;  Conrow  v. 
Little,  116  N.  Y.  387. 

The  rule  prohibiting  a  party  who  had  adopted  and  pursued  one 
of  two  remedies,  from  afterward  availing  himself  of  the  other,  is 
limited  to  cases  where  the  two  remedies  are  inconsistent.  Cross- 
man  V.  Universal  Rubber  Co.,  127  !N".  Y.  34. 

(See  "  Torts  Arising  From  or  Connected  With  Contracts,"  art. 
V,  chap.  Ill,  p.  41.) 
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SUBDIVISIGir  1. 
Joinder  of  Plaintiffs. 

This  subject  will  be  treated  very  briefly,  since  the  right  of  action 
has  been  fully  considered  under  the  title  "  Rules  (Governing  Lia- 
bility of  Parties  in  Torts,"  chap.  IV,  and  for  the  further  reason 
that  the  provisions  of  the  Code,  §§  446,  447,  448,  relating  to 
joinder  of  parties,  fully  cover  actions  for  torts.  Comparatively 
few  questions  arise  thereunder  aside  from  those  considered  in 
connection  with  the  rule  as  to  joint  tort  feasors.     Chap.  IV,  supra. 

Joint  owners  of  property  must  unite  in  an  action  for  injuries 
thereto,  or  for  the  conversion  thereof.  When  their  injuries  are 
separate,  two  or  more  may  not  join  as  plaintiffs  in  an  action  of 
tort,  though  the  injuries  are  occasioned  by  a  single  act  But  when 
a  joint  interest  is  injured,  the  owners  thereof  may  unite  as  plain- 
tiffs.    17  Am.  &  Eng.  Encyc.  of  Law  (1st  ed.),  599. 

Tenants  in  common  must  unite  in  an  action  for  trespass  upon 
real  property.  De  Puy  v.  Strong,  37  N.  Y.  372,  cited  Echerson 
V.  Village  of  Haverstraw,  6  App.  Div.  102  (106),  39  N.  T.  Supp. 
635.  And  in  ejectment  to  recover  the  possession  of  property, 
each  may  sue  separately  for  his  share.  Haabrouck  v.  Bunce,  62 
X.  Y.  476. 

Persons  having  separate  interests  are  sometimes  allowed  to  unite 
to  restrain  a  common  injury.  Kennedy  v.  City  of  Troy,  14  Hun, 
308. 

Owners  in  severalty  of  premises  occupied  by  them,  upon  a 
mill  stream,  and  of  the  right  of  water  used  by  them,  may  unite  in 
an  action  against  another  several  owner,  to  restrain  him  from 
using  more  water  than  he  is  entitled  to.  In  such  a  case,  where 
the  injury  consists  in  diverting  the  water,  and  it  affects  all  the 
several  owners  in  the  same  way,  and  at  the  same  time,  the  interest 
is  a  common  one,  and  one  which  entitles  the  owners  in  severalty 
to  unite.    Emery  v.  Ershine,  66  Barb.  9. 
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Diflferent  riparian  owners  of  distinct  parcels  of  riparian  land, 
who  have  a  common  grievance  for  an  injury  of  the  same  kind,  in- 
flicted at  the  same  time  and  by  the  same  acts,  though  the  injury 
differs  in  degree  as  to  each  owner,  may  unite  in  a  common  action 
to  enjoin  a  higher  riparian  owner  from  diverting  or  polluting 
the  stream.    Sirohel  v.  Kerr  Salt  Co.,  164  N.  Y.  305. 

In  a  case  of  a  private  nuisance  or  any  grievance  which  is  com- 
mon to  several  distinct  and  separate  owners,  they  may  unite  in  a 
single  action  for  its  removal,  or  to  be  relieved  from  it.  Foot  v. 
Bronson,  4  Lans.  47. 

Where  a  cause  of  action  arises  out  of  a  single  tort,  and  the  plain- 
tiff has  a  direct  interest  therein,  and  his  insurers  have  an  interest 
by  subrogation,  all  should  be  joined  in  one  action  to  prevent  mul- 
tiplicity of  suits.  Munson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  32 
Misc.  Eep.  282. 

'^  Several  plaintiffs  may  not  join  in  one  suit  against  a  defendant 
for  matters  and  claims  entirely  distinct  and  disconnected,  but  it 
is  authorized,  where  plaintiffs  having  a  common  interest,  centering 
in  the  point  in  issue,  and  when  one  gcAeral  right  by  all  is  claimed 
by  way  of  relief  in  the  action."  Plaintiffs,  although  separate  own- 
ers of  premises  charged  to  be  injured  and  threatened  with  injury, 
may  each  join  in  an  action  to  abate  a  nuisance  and  for  an  injunc- 
tion to  prevent  its  enhancement  and  continuance.  Oillespie  v. 
Forrest,  18  Hun,  110  (112)  ;  Astor  v.  N.  Y.  Arcade  R.  R.  Co., 
3  St.  Rep.  188,  113  N.  Y.  93 ;  Ooelet  v.  Metropolitan  Co.,  48 
Hun,  520. 

Where  plaintiffs  acted  jointly  in  the  execution  of  an  undertak- 
ing, on  appeal  it  was  held  that  they  were  jointly  defrauded  by 
defendant  and  were  entitled  to  maintain  joint  action.  Bates  v. 
Merrick,  2  Hun,  568. 

The  lessee  of  a  store  may  join  his  lessor  as  a  party  plaintiff  in 
an  action  to  compel  the  removal  of  a  show-case  placed  on  the  side- 
walk by  defendant  in  front  of  his  premises,  so  as  to  exclude  the 
light  from  his  windows.     Halloch  v.  Scheyer,  33  Hun,  111. 

Where  plaintiffs  were  induced  by  an  act  of  fraud  practiced 
upon  them  to  execute  a  joint  release  they  were  held  entitled  to 
maintain  a  joint  action  to  set  the  same  aside.  Smith  v.  Schulting. 
14  Hun,  52. 

This  was  held  upon  the  ground  that  there  was  one  connected 
interest  among  them,  all  centering  in  the  principal  point  in  issue. 
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When  two  stockholders,  acting  in  unison  and  through  the  false 
representation  of  a  third  made  to  one  of  them,  but  intended  to  in- 
iiuence  both,  are  led  to  make  a  sale  of  their  respective  shares  of 
stock  upon  an  agreement  made  with  one  or  both,  for  a  considera- 
tion far  below  its  actual  value,  they  may  join  as  plaintiffs  in  one 
action  to  obtain  a  rescission  of  the  sale  for  such  fraud  and  the 
restoration  of  the  stock.    Bradley  v.  Bradley,  166  N.  Y.  183. 

It  is  not  always  necessary  that  all  parties  having  the  same  inter- 
est as  plaintiffs  should  be  made  parties  to  the  suit.  Mitchell  v. 
Thorn,  57  Hun,  405,  10  N.  Y.  Supp.  682,  25  Abb.  N.  C.  295. 

A  joint  action  for  damages  cannot  be  maintained  against  de- 
fendants, who  have  conspired  to  obtain  goods  on  credit,  by  a  num- 
ber of  parties  plaintiffs,  all  of  whom  independently  of  the  others 
have  sold  goods  to  the  defendants  on  such  fraudulent  credit. 
Gray  v.  Rothschild,  48  Hun,  596,  1  N.  Y.  Supp.  299.  On  affirm- 
ance, 112  N.  Y.  669,  the  court  said :  "  It  may  very  well  be  that 
each  plaintiff  has  a  good  cause  of  action  against  the  defendants, 
but  the  plaintiffs  have  none  common  to  all  or  jointly  with  each 
other.  Each  individual  and  each  firm  may  have  been  defrauded 
by  similar,  although  not  the  same  representations,  but  the  com- 
plaint shows  that  each  has  suffered  separately,  and  its  whole  scope 
and  meaning  is  inconsistent  with  the  idea  that  the  plaintiffs,  or 
any  two  or  more  of  them,  are  jointly  prejudiced." 

An  action  was  brought  against  defendant  by  a  widow  and  her 
children  to  recover  for  defendant's  wrongful  conduct  as  special 
guardian  on  the  sale  of  testator's  real  estate.  It  was  held  that  two 
causes  of  action  were  improperly  joined,  as  the  rights  of  the  widow 
and  her  children  were  different.  Hynes  v.  Farmers'  Loan  & 
Trust  Co.,  31  St  Rep.  136,  9  N.  Y.  Supp.  260. 

Where  a  person  liable  to  several  persons  jointly  for  a  tort  settles 
with  one,  this  severs  the  cause  of  action,  and  the  others  may  main- 
tain actions  for  their  damages.    Woodbury  v.  Delos,  65  Barb.  501. 

SUBDIVISION  8. 
Joinder  of  I>ef  endants. 

The  general  rule  is  laid  down  (Bishop,  §  521),  that  one  who 
has  suffered  from  the  joint  tort  of  several  persons  may  bring  his 
suit  against  all  of  them  collectively,  or  any  one  or  number  less 
than  aU  at  his  election ;'  unless  the  tort  is  founded  upon  a  joiut 
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contract  or  the  like,  where  all  defendants  must  be  joined.  Citing 
among  other  authorities  Lowe  v.  Mumford,  14  Johns.  426 ;  Knick- 
erbacker  v.  Colver,  8  Cow.  111. 

Joint  wrongdoers  may  be  sued  separately  and  the  plaintiff  may 
prosecute  the  same  until  the  amount  is  ascertained  by  verdict. 
Love  joy  v.  Murray,  3  Wall.  1 ;  Sessions  v.  Johnson,  95  IT.  S.  347, 
citing  Knicherhacher  v.  Colver,  8  Cow.  Ill ;  O'Shay  v.  Kirker,  4 
Bosw.  120. 

Wait's  Law  and  Practice,  vol.  3,  p.  70,  lays  down  the  general 
rule  as  to  joinder  of  defendants  in  actions  for  torts,  that  in  an 
action  for  a  tort  unconnected  with  contract,  where  the  wrong  was 
committed  by  several  persons,  the  plaintiff  has  his  election  to  sue 
them  all  jointly,  or  to  sue  more  than  one  of  them  separately,  citing 
Livingston  v.  Bishop,  1  Johns.  290 ;  Rose  v.  Oliver,  2  Johns,  365 ; 
Marsh  v.  Berry,  7  Cow.  344 ;  Osterhoudt  v.  Roberts,  8  Cow.  43 ; 
Wehle  V.  Butler,  3  Jones  &  Sp.  1,  43  How.  5, 12  Abb.  (X.  S.)  130, 
61  N.  Y.  245 ;  Hun  v.  Cary,  82  N.  Y.  65 ;  Roberts  v.  Johnson, 
58  N.  Y.  613. 

Two  railroad  companies  operating  intersecting  lines  of  track 
are  jointly  and  severally  liable  for  injuries  received  by  a  passen- 
ger in  a  collision  resulting  from  their  joint  negligence,  although 
one  company  may  have  been  more  negligent  than  another.  The 
injured  passenger  may  sue  one  company  or  both  at  his  election. 
Colegrove  v.  N.  Y.  &  H.  R.  R.  Co.,  20  N.  Y.  492. 

Tort  feasors  cannot  be  sued  jointly  unless  the  tort  has  been  com- 
mitted by  their  joint  act,  or  they  are  jointly  guilty  of  the  negli- 
gence or  breach  of  duty  causing  the  injury.  The  several  acts  of 
different  people,  although  resulting  in  but  one  injury,  will  not 
authorize  their  joinder  as  defendants.  Nor  the  joint  act  of  dogs, 
cattle,  or  horses,  if  owned  severally  and  kept  separately.  17 
Encyc.  of  Law  (1st  ed.),  604,  citing  Russell  v.  Tomlinson,  2 
Conn.  206 ;  Denny  v.  Correll,  9  Ind.  72 ;  Dyer  v.  Hutchins,  87 
Tenn.  198.     See  Cogswell  v.  Murphy,  46  Iowa,  44. 

Where  more  than  one  of  the  members  of  a  firm  have  wrongfully 
converted  plaintiff's  property,  plaintiff  may  proceed  against  any 
of  the  tort  feasors  without  joining  the  others.  Holt  v.  Streeter,  74 
Hun,  538,  26  N.  Y.  Supp.  843. 

In  an  action  sounding  in  tort  plaintiff  is  at  liberty  to  sue  any  one 
of  the  alleged  wrongdoers.  One  of  several  joint  owners  of  land 
may  be  sued  alone  for  damages  for  the  overflow  of  adjoining  lands. 
Oarrett  v.  Wood,  13  App.  Div.  8,  43  K  Y.  Supp.  125. 
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A  party  wronged  may  bring  an  action  against  one  of  two  wrong- 
doers, and  the  fact  that  the  other  has  not  been  joined  is  not  a  de- 
fense. Koke  V.  Balken,  73  Hun,  145,  25  N.  Y.  Supp.  1038, 
aflBrmed  148  N.  Y.  732. 

Where  two  towns  are  jointly  liable  for  negligence  in  respect  to 
a  bridge  upon  the  boundary  line,  they  may  be  sued  severally  as 
well  as  jointly  by  the  party  aggrieved.  Clapp  v.  Town  of  Elling' 
ton,  87  Him,  542,  34  K  Y.  Supp.  283,  affirmed  154  N.  Y.  781. 

In  an  action  against  two  or  more  defendants  for  conspiring  to 
commit  a  wrongful  act,  which  is  capable  of  being  committed,  and 
was  in  fact  committed  by  one  alone,  a  recovery  may  be  had  against 
the  one  who  committed  the  act.     Kelt  v.  Wyman,  67  Hun,  337, 

22  X.  Y.  Supp.  133. 

Where  sheriff  is  liable  for  misfeasance  of  his  deputy,  they  may 
be  sued  jointly.    Waterbury  v.  Westervelt,  9  N.  Y.  598. 

A  joint  action  will  lie  against  principal  and  agent  for  personal 
injury  caused  by  negligence  of  the  latter  in  the  course  of  his  em- 
ployment.   Phelps  V.  Wait,  30  N.  Y.  78. 

A  fraudulent  purchaser  of  goods  may  be  sued  jointly  with  his 
assignees  for  the  benefit  of  creditors  to  recover  possession.  Jessop 
v.  Miller,  1  Keyes,  321,  2  Abb.  Dec.  449. 

Where  goods  are  obtained  by  fraud,  the  vendor  may  maintain  a 
joint  action  to  reobtain  possession  against  the  fraudulent  vendee 
and  his  assignee  for  the  benefit  of  creditors.    Nichols  v.  Michael, 

23  N.  Y.  264. 

Where  an  individual  and  a  municipal  corporation  are  jointly 
liable  for  a  misfeasance,  they  may  be  joined  in  one  action.  Van 
Wagenen  v.  Kemp,  7  Hun,  328. 

Where  a  number  of  persons  assert  a  public  right  to  float  logs 
in  a  public  stream  they  may  be  united  as  defendants  in  an  action 
by  the  owner  to  enjoin  the  trespass  and  establish  his  rights. 
Meyer  v.  Phillips,  97  N.  Y.  487. 

An  action  based  upon  a  tort  committed  by  all  the  members  of 
an  unincorporated  association,  acting  through  the  association, 
may  under  section  1919  be  maintained  against  the  president  or 
treasurer  of  the  association.  A  complaint  in  such  action  is  not  de- 
murrable because  some  of  the  joint  tort  feasors  have  not  been  made 
parties  defendant;  nor  does  the  fact  that  parties  have  been  im- 
properly made  defendants  render  it  demurrable  as  to  a  person  who 
has  been  properly  made  defendant.  Bourke  v.  Elk  Drug  Co.,  75 
App.  Div.  145,  77  N.  Y.  Supp.  373. 
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Where  defendants  are  severally  as  well  as  jointly  liable  as  tort 
feasors  the  fact  that  one  defendant  severally  liable  is  not  served 
does  not  stay  the  action  as  against  the  others.  If  the  summons  is 
issued  against  all  and  only  served  on  one  or  more  severally  liable, 
the  plaintiff  may  proceed  against  those  served  as  if  they  were  the 
only  defendants  named.  Rappaport  v.  Werner,  34  App.  Div. 
625,  54  N.  Y.  Supp.  481,  citing  Code,  §  456. 

The  rules  of  law  governing  the  liability  of  joint  wrongdoers  and 
right  of  contribution  as  among  themselves,  are  considered  under 
^'  Joint  Tort  Feasors,"  chapter  IV. 

ABUCLE  VI. 
JOINDBR  OF  CAUSES  OF  ACTION. 

PAGE. 

Subdivision  1.  Joinder  of  causes  of  action 228 

2.  Counterclaims  arising  in  tort 232 

SUBDIVISIGN  1. 
Joinder  of  Cantea  of  Action. 

An  action  for  false  imprisonment  and  one  for  malicious  prose- 
cution may  be  joined.  Code,  §  484 ;  Thorp  v.  Carvalho,  14  Misc. 
Rep.  554,  36  N.  Y.  Supp.  1,  citing  Marx  v.  Townsend,  97  N.  T. 
594 ;  Cunningham  v.  East  River  Electric  Light  Co.,  42  St.  Rep. 
212,  17  N.  T.  Supp.  372 ;  NeaZ  v.  Thorn,  88  N.  T.  270.  Same 
ruling,  Castro  v.  Uriart,  2  Civ.  Proc.  210 ;  Barr  v.  Shaw,  10  Hun, 
560. 

Cause  of  action  for  false  and  fraudulent  representations  induc- 
ing plaintiff  to  sign  a  bond  for  the  payment  of  money  may  be 
joined  with  cause  of  action  for  conversion  of  plaintiff's  property 
by  defendant,  since  both  causes  of  action  are  for  injury  to  per- 
sonal property.     Silver  v.  Holden,  6  Civ.  Proc.  121. 

Assault  and  false  imprisonment  may  be  joined.  Daly  v.  Wola- 
neck,  29  Misc.  Rep.  162,  60  N.  Y.  Supp.  162. 

For  conunissions  earned  and  wrongful  discharge.  Van  Keuren 
V.  MUler,  78  Hun,  173,  28  N,  Y.  Supp.  971. 

Trespass  upon  land  and  conversion  of  personal  properly  where 
both  arise  out  of  the  same  transaction.  Policy  v.  WHkisson,  5 
Civ.  Proc.  186. 

A  cause  of  action  against  defendants  individually,  as  trustees, 
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may  be  joined  with  one  to  enforce  their  liability  as  stockholders. 
Sterne  v.  Herman,  11  Abb.  (K  S.)  376. 

As  to  the  rule  with  reference  to  enforcing  liability  of  directors 
with  other  causes  of  actions,  see  Cummings  v.  Americar^  Oear  Co., 
87  Hun,  598,  34  N.  Y.  Supp.  641 ;  Bov^nell  v.  Oriswold,  68  K  Y. 
294;  Benedict  v.  Ouardian  Trust  Co.,  58  App.  Div.  302,  68 
N.  Y.  Supp.  1082 ;  Bonnell  v.  Wheeler,  1  Hun,  332. 

An  action  for  money  had  and  received ;  for  money  collected  for 
a  third  person  and  directed  to  be  paid  plaintiff,  and  for  moneys 
assigned  to  plaintiff,  and  in  defendant's  hands  as  attorney,  may 
be  joined.  Fiss  v.  Van  SchaicJc,  63  App.  Div.  300,  71  N.  Y. 
Supp.  588. 

A  cause  of  action  on  contract  for  breach  of  a  covenant  of  quiet 
enjoyment  contained  in  a  lease,  and  one  in  tort  for  unlawfully 
entering  into  apartments  leased  and  injuring  the  lessee's  property 
therein,  cannot  be  joined.    Keep  v.  Kaufman,  56  N.  Y.  332. 

Where  one  cause  of  action  is  upon  contract  and  another  upon 
statute  for  a  penalty  or  forfeiture,  the  two  causes  of  action  did  not 
arise  out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject,  within  the  meaning  of  the  Code.  Wiles  v. 
Suydam,  64  K  Y.  173. 

A  cause  of  action  for  slander  cannot  be  joined  with  one  for 
false  imprisonment  in  the  same  complaint,  although  they  both 
srose  at  the  same  time,  and  it  does  not  follow,  as  matter  of  law, 
that  two  causes  of  action  arising  simultaneously  from  the  hap- 
pening of  one  event  necessarily  arise  from  the  same  transaction. 
De  Wolfe  v.  Abraham,  151  N.  Y.  186,  3  K  Y.  Annot.  Cas.  310, 
followed  by  note  on  "  Joinder  of  causes  of  action  growing  out  of 
the  same  transaction."  Citing,  among  other  authorities,  Marks  v. 
Tovmsend,  97  N.  Y.  590;  Netl  v.  Thorn,  88  K  Y.  270,  to  the 
point  that  causes  of  action  for  malicious  prosecution  and  false 
imprisonment  may  be  united  in  the  same  complaint,  particularly 
when  they  arise  out  of  the  same  transaction ;  and  that  a  cause  of 
action  ex  delicto  may  be  joined  with  one  ex  contractu,  provided 
both  arise  out  of  the  same  transaction.  Orimshaw  v.  Woolfall, 
15  X.  Y.  Supp.  857,  40  St.  Eep.  299 ;  Rothschild  v.  Grand  Trunk 
%  Co.,  30  St  Rep.  642,  10  N.  Y.  Supp.  36,  subject  to  the  rule 
that  the  claims  must  be  consistent  vrith  each  other ;  Teale  v.  City 
of  Syracuse,  32  Hun,  332. 

An  action  for  injury  to  real  property,  and  one  for  the  rent  of 
tlie  real  estate,  may  be  united  in  the  complaint  as  arising  out  of 
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the  same  transaction.  Cochran  v.  Mannering,  10  App.  Div.  516, 
41  K  Y.  Supp.  1090. 

An  action  by  shippers  against  carriers,  as  well  as  their  princi- 
pals, for  delivering  goods  in  a  damaged  condition,  does  not  show 
a  misjoinder  of  causes  of  action,  although  there  can  be  but  a  sin- 
gle satisfaction  for  the  breach.  American  Trading  Co.  v.  Thomas 
Wilson,  Sons  &  Co.,  37  Misc.  Rep.  76,  14  K  Y.  Supp.  718. 

In  Doyle  v.  American  Wringer  Co.,  60  App.  Div.  525,  72 
X.  Y.  Supp.  1100,  it  was  held  that  a  cause  of  action  for  trespass 
and  one  for  assault,  arising  out  of  the  same  transaction,  might  be 
properly  united.  To  same  effect,  Griffith  v.  Friendly,  30  Misc. 
Rep.  393,  63  K  Y.  Supp.  391. 

In  Hay  v.  Hay,  13  Hun,  315,  joinder  of  cause  of  action  for 
duress  exercised  over  plaintiff's  ancestor  to  make  a  will,  and  of 
cause  of  action  based  on  false  representations  to  plaintiff  to  induce 
him  to  waive  objection  to  probate,  was  held  proper. 

Injuries  to  the  person  and  property  of  plaintiff  by  the  same 
wrongs  are  "  claims  arising  out  of  the  same  transactions,''  which 
may  be  united  in  the  same  complaint.  Rosenberg  v.  Staten  Island 
Ry.  Co.,  14  N.  Y.  Supp.  476,  38  St.  Rep.  106. 

A  cause  of  action  arising  on  contract  and  one  arising  on  tort 
cannot  be  united  in  the  same  complaint.  Stanton  v.  Missouri 
Pac.  Ry.  Co.,  15  Civ.  Proc.  296.  As  upon  a  promissory  note,  and 
for  assault  and  battery.  Dorman  v.  Kellam,  14  How.  Pr.  184, 
4  Abb.  202. 

A  cause  of  action  for  penalties  specified  in  subdivision  10  of 
section  484  is  improperly  united  with  a  cause  of  action  for  injure' 
to  real  property  specified  in  subdivision  4,  when  it  does  not  appear 
on  the  face  of  the  complaint  that  the  two  causes  of  action  arose 
out  of  the  cutting  of  the  same  trees.  People  v.  Wells,  52  App. 
Div.  583,  63  N.  Y.  Supp.  319. 

In  this  case  the  provisions  of  the  Code  relative  to  joinder  of 
causes  is  very  fully  considered  and  passed  upon. 

Distinct  statutory  penalties  cannot  be  joined.  Motley  v.  Pratt, 
13  Misc.  Rep.  758,  35  K  Y.  Supp.  184. 

In  subdivision  2  of  section  484,  an  action  for  a  statutory  pen- 
alty for  excessive  fare,  and  for  personal  injuries  in  ejecting 
plaintiff  from  the  cars  on  a  subsequent  trip  on  the  same  day,  can- 
not be  united.  Sullivan  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  1  Civ. 
Proc.  285,  61  How.  Pr.  490. 
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Causes  of  action  against  a  landlord  for  not  complying  with 
terms  of  agreement,  and  for  entering  premises  and  removing  plain- 
tiffs property,  cannot  be  joined.  Keep  v.  Kauffman,  56  N.  Y. 
332. 

Trespass  and  slander  of  title  cannot  be  joined.  Dodge  v.  Colby, 
37  Hun,  615,  108  N.  Y.  445. 

Cause  of  action  alleging  plaintiff  bet  money  with  defendant 
upon  the  event  of  a  horse  race  and  lost  it,  and  a  cause  of  action 
that  plaintiff  was  induced  to  make  the  bet  by  false  representa- 
tions respecting  the  horse  that  won  the  race,  made  by  defendant 
and  others  with  whom  defendant  conspired  to  defraud  plaintiff, 
cannot  be  united,  the  first  being  on  contract  and  the  second  on 
tort.  It  was  held  that,  although  arising  out  of  the  same  trans- 
action, they  cannot  be  united  because  not  belonging  to  either  of 
the  subdivisions  specified  in  section  484.  Raynor  v.  Brennan, 
40  Hun,  60.  This  case  does  not  seem  to  have  been  subsequently 
cited. 

"  The  principle  is  well  settled  that  an  entire  indivisible  demand 
cannot  be  split  up  into  several  claims  so  as  to  make  it  a  subject  of 
two  or  more  separate  actions.  *  *  *  It  follows,  as  the  result 
of  this  rule,  that,  where  a  claim  arises  upon  a  contract,  or  from 
a  tort,  the  entire  claim  must  be  prosecuted  in  a  single  suit,  and 
several  suits  cannot  be  brought  for  separate  parts  of  such  claim. 
Where  several  suits  are  brought,  the  pendency  of  the  first  may 
be  pleaded  in  abatement  of  the  other  suit  or  suits,  and  a  judg- 
ment in  either  will  be  a  bar  to  a  recovery  in  any  other  suit." 
Nathans  v.  Hope,  77  N.  Y.  420,  citing  Secor  v.  Sturgis,  16  N.  Y. 
548. 

In  Perry  v.  Dickerson,  85  N.  Y.  345,  it  was  held  that  a  judg- 
ment in  an  action  to  recover  damages  for  alleged  wrongful  dis- 
missal from  defendant's  employment  before  the  expiration  of  the 
stipulated  term  was  not  a  bar  to  a  subsequent  action  to  recover 
wages  earned  during  the  time  plaintiff  was  actually  employed, 
and  which  were  due  and  payable  before  the  -wrongful  dismissal ; 
that  the  two  claims  constituted  separate  and  independent  causes 
of  action  upon  which  separate  actions  were  maintainable. 

The  latter  case  was  distinguished,  upon  the  authority  of  Nathan 
V.  Hope,  supra,  in  Beilly  v.  Sicilian  Asphalt  Paving  Co.,  14  App. 
T)iv.  242,  43  X.  Y.  Supp.  536,  where  it  was  held  that  where 
damage  both  to  persons  and  property  result  from  a  single  tortious 
act,  it  cannot  be  made  the  subject  of  two  actions.     This  decision 


Digitized  by  VjOOQIC 


232  REMEDIES    FOR    WRONGS. 

Art.  6.    Joinder  of  Causes  of  Action. 

was  followed  by  one  in  the  same  case,  31  App.  Div.  302,  52  N.  Y. 
Supp.  817,  reversed  170  N.  Y.  40,  holding  that  an  injury  to  the 
person  and  an  injury  to  property,  although  resulting  from  the 
same  tortious  act,  constitute  different  causes  of  action,  and  a 
judgment  for  damages  to  property  recovered  in  one  court  and 
the  satisfaction  thereof  is  not  a  bar  to  the  maintenance  of  an 
action  in  another  court  for  the  injury  to  the  person  arising  from 
the  same  act,  Cullen,  J.,  in  the  opinion  of  the  court,  saying  that 
the  question  before  the  court  has  been  the  subject  of  conflicting 
decisions  in  different  jurisdictions. 

This  case  is  reported  on  first  appeal  to  the  Appellate  Division 
February,  1897,  in  4  N.  Y.  Annot.  Gas.  209,  and  is  followed  by 
a  note  on  "  Separate  actions  for  injuries  to  personal  property 
from  the  same  tort." 

SUBDIYISION  2. 
CountercUima  Arising  in  Tort 

Section  501,  subdivision  1,  provides  that  a  counterclaim  other 
than  in  contract  must  be  a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the  action. 

It  is  the  policy  of  the  law,  even  where  the  complaint  is  in  tort^ 
if  the  counterclaim  interposed  either  arose  out  of  the  transaction, 
which  is  the  foundation  of  the  plaintiff's  cause  of  action,  or  is 
connected  with  it,  that  the  entire  controversy  should  be  wound 
up  in  one  action.  O'Brien  v.  Dwyer,  76  App.  Div.  516,  78 
K'.  Y.  Supp.  600. 

The  theory  of  the  Code  is  to  authorize  all  causes  of  action, 
whether  arising  out  of  contracts  or  torts,  to  be  litigated  in  the  same 
action.     Smith  v.  Rowe,  49  App.  Div.  583,  64  K  Y.  Supp.  389. 

It  is  well  settled  by  numerous  authorities  that  in  an  action  for 
tort  no  counterclaim  can  be  allowed  which  does  not  arise  out  of  the 
same  transaction.  People  v.  Dennison,  84  N".  Y.  273,  affirming 
8  Abb.  N.  C.  129,  affirming  59  How.  157;  EckeH  v.  Oallien,  24 
Misc.  Rep.  485,  53  N.  Y.  Supp.  879. 

In  McQueen  v.  New,  87  Hun,  271,  33  N.  Y.  Supp.  395,  it 
was  held  that  counterclaims,  in  order  to  be  interposed,  must  be 
of  the  character  specified  in  section  501,  and  that  where  an  action 
sounded  in  tort,  the  defendant  cannot  be  allowed  to  interpose  a 
counterclaim  which  did  not  arise  out  of  the -same  transaction. 

Where  the  complaint  is  in  tort,  the  counterclaim  may  be  properly 
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set  up  where  the  plaintiff's  cause  of  action  and  the  matter  set  up 
in  the  counterclaim  originated  in  the  same  transaction.  Numan 
V.  Wolf,  73  App.  Div.  38,  76  K  Y.  Supp.  371. 

That  a  counterclaim  arising  out  of  the  same  transaction  or  con- 
tract as  the  tort  sued  upon  may  be  properly  set  up  is  held  in 
Savage  v.  City  of  Buffalo,  50  App.  Div.  136  (138),  63  K  T. 
Supp.  941 ;  Eckert  v.  Gallien,  40  App.  Div.  626,  58  N.  Y.  Supp. 
85;  D'Auxy  v.  Dupre,  47  App.  Div.  61,  62  K  Y.  Supp.  244. 

In  an  action  upon  a  promissory  note  damages  for  the  conversion 
by  the  holder  of  property  pledged  to  him  as  security  for  the  pay- 
ment of  the  note  may  properly  be  pleaded  as  a  counterclaim,  and 
the  amount  thereof  must  be  taken  into  consideration  in  determin- 
ing whether  a  judgment  in  such  action  is  reviewable  in  the  Court 
of  Appeals.    Cass  v.  Higenbotam,  100  N.  Y.  248. 

In  OUnn  i6  Hall  Mfg.  Co.  v.  Hall,  61  K  Y.  2^6  (235), 
Dwight,  C,  considers  the  provisions  of  the  Code  relative  to  coun- 
terclaim and  discusses  "  What  is  a  cause  of  action  connected  with 
the  subject  of  the  action  "  so  as  to  authorize  a  counterclaim. 

The  right  to  interpose  a  counterclaim  arising  out  of  the  same 
transaction,  where  the  complaint  is  in  tort,  is  considered  and  cases 
collated  and  discussed  and  distinguished  in  Empire  Feed  Co.  v. 
Chatham  Nat.  Bank,  30  App.  Div.  476,  58  N.  Y.  Supp.  387. 

The  first  subdivision  of  section  501  of  the  Code  does  not  limit 
the  right  of  a  defendant  to  interpose  counterclaims  to  an  action 
brought  on  contract,  but  gives  a  right  to  interpose  counterclaims 
in  an  action  brought  to  recover  damages  for  the  tort,  if  the  causes 
of  action  set  out  in  the  complaint  and  in  the  answer  arise  out  of 
the  same  contract  or  transaction,  or  relate  to  the  same  subject,  nor 
does  it  direct  that  the  cause  of  action  set  up  as  a  counterclaim  must 
arise  out  of  a  contract,  but  it  authorizes  the  interposition  of  causes 
of  action  arising  out  of  torts  as  counterclaims.  In  an  action  to 
recover  damages  for  a  tort,  a  counterclaim  arising  out  of  a  con- 
tract connected  with  the  subject  of  the  action  may  be  pleaded,  and 
in  an  action  on  a  contract,  damages  arising  out  of  the  tort  of  the 
plaintiff,  if  the  two  causes  of  action  are  connected  may  be  inter- 
posed as  a  counterclaim.  Ter  Kuyle  v.  Marslan,  81  Hun,  420, 
31  y.  Y.  Supp.  5. 

In  an  action  to  compel  defendants  to  deliver  to  plaintiff  cer- 
tain bills  of  lading,  a  claim  on  the  part  of  defendant  for  the  value 
of  the  identical  goods  which  are  the  subject  of  the  action,  is  a  cause 
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of  action  arising  out  of  the  transaction  set  out  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim;  or  is  at  least  connected 
with  the  subject  of  the  action  and  is  a  counterclaim.  Thompson  v. 
Kessel  30  K  Y.  383. 

In  an  action  in  the  nature  of  trover  by  plaintiffs  who  had  in- 
dorsed certain  bills  of  exchange,  brought  to  recover  the  value 
thereof  from  defendants  in  whose  possession  they  were  and  who 
claimed  title  thereto  through  the  plaintiff's  indorsement,  the  de- 
fendants were  held  to  be  at  liberty  to  set  up  as  a  counterclaim  the 
liability  of  plaintiff  as  indorsers  of  the  bills,  and  the  right  to 
recover  against  them  as  such  indorsers.  Xenia  Branch  of  State 
Bank  of  Ohio  v.  Lee,  2  Bosw.  694. 

Same  rule  was  laid  down  in  action  to  recover  possession  of  per- 
sonal property.    Brown  v.  Buckingham,  21  How.  190. 

In  an  action  to  recover  damages  for  an  alleged  assault  and  bat- 
tery, the  defendant  may,  under  section  501  of  the  Code,  interpose 
as  a  counterclaim,  an  assault  and  battery  committed  upon  him  by 
the  plaintiff  during  the  affray  out  of  which  the  plaintiff's  cause 
of  action  arose.  The  word  "  transaction  "  used  in  subdivision  1 
of  that  section  includes  torts.  Where  causes  of  action,  one  set  out 
in  the  complaint  and  the  other  in  the  answer  as  a  counterclaim, 
are  so  connected  that  they  must  be  determined  on  the  same  evi- 
dence, they  should  be  litigated  and  determined  in  one  action,  al- 
though a  recovery  cannot  be  had  in  favor  of  either  party  without  a 
finding  that  would  wholly  defeat  the  other  party's  alleged  cause 
of  action.     Deagan  v.  Weeks,  67  App.  Div.  410. 

Where  it  was  alleged  in  the  answer  that  defendant  was  induced 
to  make  a  compromise  and  give  a  bond  by  the  fake  and  fraudulent 
representations  of  plaintiff  made  with  intent  to  deceive  him,  and 
that,  as  a  consequence  of  such  fraud,  the  defendants  sustained  dam- 
ages, it  was  held  that  the  alleged  cause  of  action  of  the  defendant 
arose  out  of  the  transaction  or  contract  of  which  the  bond  set  forth 
in  the  complaint,  as  the  foundation  of  plaintiff's  claim,  was  the 
product,  and  the  making  of  it  constituted  a  bar,  and  such  cause  of 
action  alleged  by  the  defendant  comes  within  the  meaning  of  the 
counterclaim  as  defined  by  the  statute.  Thomson  v.  Sanders,  118 
N.  Y.  252. 

In  an  action  for  conversion  of  a  quantity  of  wood  defendant  set 
up  as  a  counterclaim  that  he  held  a  bond  and  mortgage  as  a  col- 
lateral upon  certain  lands  which  were  insufficient  security,  and  the 
obligor  was  insolvent.    The  plaintiff,  being  second  mortgagee  in  pos- 
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seesion  of  these  lands,  with  a  knowledge  of  the  facts  and  with  intent 
to  deprive  defendant  of  the  security  thereon,  wrongfully  cut  the 
wood  in  question  from  the  land.  That  on  foreclosure  of  defendant's 
mortgage  and  sale  thereunder,  a  large  deficiency  remained.  It  was 
held  that  defendant's  claim  was  connected  with  the  subject  of  the 
action  so  as  to  constitute  a  proper  counterclaim,  the  rule  being 
that  the  counterclaim  must  have  such  a  relation  to  the  subject  of 
the  action  that  it  will  be  just  and  equitable  that  both  should  be 
settled  by  one  litigation,  and  that  the  claim  of  the  defendant  should 
be  oflFset  against  or  applied  upon  that  of  the  plaintiff.  Carpenter 
V.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  552. 

In  an  action  for  rent  defendant  may  set  up  a  counterclaim  for 
conversion  of  articles  alleged  to  have  been  taken  from  the  premises 
by  plaintiff  and  wrongfully  applied  on  the  rent  claimed  —  the  two 
causes  arise  out  of  the  same  transaction.  Littman  v.  Coulter,  7 
N.  Y.  Supp.  1,  23  Abb.  N.  C.  60. 

In  an  action  to  recover  for  sales  made  to  defendant  by  plain- 
tiff's assignors,  a  counterclaim  that  defendant  was  defrauded  by 
plaintiff  through  said  sales  and  others,  in  which  plaintiff's  assign- 
ors, in  conspiracy  with  plaintiffs,  one  of  whom  acted  as  purchasing 
agent  for  defendant,  overcharged  defendant,  is  ^^  connected  with 
the  subject  of  the  action."  Siebrecht  v.  SiegelrCooper  Co.,  38 
App.  Div.  549,  56  K  Y.  Supp.  426. 

Li  an  action  to  recover  a  chattel,  a  claim  for  repairs  made  on  it  at 
the  owner's  request  is  sufficiently  connected  with  the  subject  of  the 
action.     Cooper  v.  Kipp,  52  App.  Div.  250,  65  IS.  Y.  Supp.  379. 

Where  a  tenant  suffered  constructive  eviction  by  reason  of  the 
unhealthful  condition  of  the  premises,  owing  to  which  his  family 
became  ill,  a  claim  for  expense  of  moving,  medical  attendance,  etc., 
arises  out  of  the  same  transaction  as  is  set  forth  in  a  complaint  by 
the  landlord  in  his  complaint  for  rent  accruing  after  the  eviction 
and  is  a  proper  subject  of  coimterclaim.  Ramoine  v.  Brewster, 
27  N.  Y.  Supp.  138,  68  St.  Eep.  17. 

In  an  action  for  construction  of  a  will  and  to  have  the  title  of 
lands  adjudged  to  be  in  plaintiff,  defendant  alleged  as  counter- 
claims that  plaintiff  had  illegally  and  improperly  collected  rents 
arising  out  of  the  trust  property  in  question  and  converted  the  same 
to  his  own  use.  This  was  held  to  constitute  a  valid  counterclaim. 
O'Brien  v.  Oamiss,  25  Hun,  446. 

A  counterclaim  made  for  false  representations  in  action  for 
breach  of  covenant  on  exchange  of  real  estate  may  be  interposed. 
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So  also  in  an  action  for  the  price  of  stock.  Kingsland  v.  Haines, 
62  App.  Div,  146,  70  N.  Y.  Supp.  873 ;  Delano  v.  Rice,  21  Misc. 
Eep.  714,  48  N.  Y.  Supp.  130,  affirmed  in  23  App.  Div.  327, 
48  X.  Y.  Supp.  295.  So  also  for  usury  and  cloud  of  title  in  an 
action  for  foreclosure.  Queen  City  Bank  v.  Brown,  75  Hun, 
259,  26  N.  Y.  Supp.  1016;  Myers  v.  Wheeler,  24  App.  Div.  327, 
48  K  Y.  Supp.  611. 

In  an  action  to  recover  damages  for  the  conversion  of  a  promis- 
sory note  made  by  plaintiff  and  also  of  certain  collaterals,  defend- 
ant may  properly  interpose  a  counterclaim  setting  up  the  note 
and  its  nonpayment  at  maturity,  and  asking  to  recover  the  amount 
due  thereon  with  interest,  although,  after  the  note  became  due, 
plaintiff  had  tendered  defendant  the  amount  due,  and  demanded 
the  note  with  the  collaterals  which  the  defendant  refused  to  sur- 
render. Empire  Feed  Co.  v.  Chatham  National  Bank,  30  App. 
Div.  476,  52  K  Y.  Supp.  387. 

The  general  rule  undoubtedly  is  that  in  an  action  for  conversion, 
a  counterclaim  disconnected  with  the  cause  of  action  is  not  allow- 
able. Empire  Feed  Co.  v.  Chatham  National  Bank,  30  App.  Div. 
476,  52  N.  Y.  Supp.  387. 

In  an  action  sounding  in  tort  defendant  cannot  be  permitted  to 
interpose  a  counterclaim  unless  it  is  within  the  provisions  of  sec- 
tion 501.  Davis  v.  Aikin,  85  Hun,  554  (556),  33  K  Y.  Supp. 
103 ;  Rochester  Distilling  Co.  v.  O'Brien,  72  Hun,  462,  25  K  Y. 
Supp.  281. 

In  Briton  v.  Ferrin,  171  N".  Y.  235,  it  was  held  that  the  relation 
between  a  commission  agent  and  his  principal  is  fiduciary,  and 
that  the  proceeds  of  sales  made  by  the  agent  belong  to  the  principal, 
who  may  reclaim  them  so  long  as  their  identity  is  not  lost,  subject 
to  the  right  of  the  bona  fide  purchaser  for  value ;  that  where,  under 
such  circumstances,  the  agent,  upon  demand,  refuses  to  surrender 
such  proceeds,  he  will  not  be  permitted  in  an  action  by  the  princi- 
pal to  defeat  or  diminish  a  recovery  therefor  by  producing  a  claim 
of  a  third  person  and  interposing  it  as  a  counterclaim,  for  the 
reason,  among  others,  that  the  action  is  one  for  tort  and  secures 
to  the  plaintiff  the  same  rights  and  remedies  that  exist  as  to  other 
wrongs  of  a  similar  character,  the  counterclaim  not  arising  out 
of  the  same  transaction. 

In  Rothschild  v.  Whitman,  132  K  Y.  472,  plaintiffs  brought 
an  action  for  false  imprisonment,  a  counterclaim  was  sought  to  be 
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set  up  by  way  of  a  cause  of  action  for  damages  caused  by  deceit 
in  the  purchase  of  goods  on  credit  Court  held  that  while  the  de- 
ceit was  the  inducement  to  the  action  and  duress,  it  arose  out  of 
neither  because  it  preceded  both  and  existed  independently  of  both. 
That  each  was  a  separate  and  distinct  wrong  and  transaction  by 
itself. 

In  an  action  brought  for  the  conversion  of  property  by  defend- 
ant after  it  had  been  stored  with  him,  a  demand  for  the  value  of 
storage  is  not  a  proper  counterclaim.  It  does  not  arise  in  the  same 
transaction  as  that  from  which  the  plaintiff's  claim  springs. 
Schaefer  v.  Empire  Lithographing  Co.,  28  App.  Div.  469,  51 
N.  Y.  Supp.  104. 

In  slander  in  charging  plaintiff  with  stealing  wood  from  de- 
fendant and  being  a  thief,  defendant  set  up  that  at  the  time  re- 
ferred to  plaintiff  was  on  defendant's  premises  removing  wood 
therefrom  without  his  consent;  that  he  directed  him  to  desist, 
whereupon  plaintiff  charged  defendant  with  being  a  wood  thief 
and  stealing  plaintiff's  wood.  That  this  was  part  of  the  same  con- 
versation upon  which  plaintiff  based  his  cause  of  action  and  arose 
out  of  the  same  transaction.  Held,  that  the  slander  so  pleaded 
as  counterclaim  did  not  arise  out  of  the  transaction  set  out  in  the 
complaint.  Sheehan  v.  Pierce,  53  St.  Rep.  438,  23  N.  Y.  Supp. 
1119. 

Where  plaintiff  sued  for  articles  put  in  defendant's  store,  and 
defendants  by  way  of  a  set-off  claimed  that  in  putting  in  said  arti- 
cles plaintiff  removed  and  appropriated  other  articles ;  it  was  held 
not  to  be  a  proper  counterclaim.  Starr  Cash  Car  Co.  v.  Rein- 
hardt,  2  Misc.  Rep.  116,  20  N.  Y.  Supp.  872,  49  St.  Rep.  228. 

In  Marshall  v.  Cohen,  11  Misc.  Rep.  398,  32  N.  Y.  Supp.  283, 
it  was  held  that  in  an  action  to  foreclose  a  mechanic's  lien^  coun- 
terclaim for  damages  granted  on  false  representations  could  not 
be  interposed. 

Where  property  was  unlawfully  withheld  after  demand  and  a 
connterclaim  filed  for  storage,  such  counterclaim  was  held  im- 
properly pleaded.  Bemheimer  v.  Hartmayer,  50  App.  Div.  316, 
63  N.  Y.  Supp.  978. 

Plaintiff's  complaint  alleged  that  under  color  of  a  contract  de- 
fendant fraudulently  obtained  money  from  plaintiff  by  means 
of  misrepresentation;  defendants  set  up  as  a  counterclaim  a 
balance  due  them  from  the  plaintiff  for  work  done  under  the 
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contract  Held,  that  the  cause  of  action  set  up  as  a  counterclaim 
did  not  arise  out  of  the  transaction  upon  which  plaintiff's  claim 
was  founded.  People  of  the  State  of  New  York  v.  Dennison,  84 
N.  Y.  272. 

A  tenant  in  an  action  for  rent  may  not  set  up  a  counterclaim  for 
charges  caused  by  alteration  of  the  premises,  made  by  the  land- 
lord. Faber  v.  Phillips,  26  Misc.  Eep.  723,  66  N.  Y.  Supp.  1028. 
It  was  held  that  the  counterclaim  did  not  arise  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  and  was  not  connected 
therewith. 

In  an  action  for  trespass  upon  plaintiff's  land  and  injury  thereto, 
defendant  alleged  his  right  to  use  the  premises  as  a  highway  and 
claimed  damages  for  its  obstruction  by  plaintiff.  This  was  held 
not  to  arise  out  of  the  same  transaction,  and  not  connected  with 
the  subject  of  the  action.  Hall  v.  Wemey,  18  App.  Div.  565, 
46  K'.  Y.  Supp.  33. 

In  replevin  against  a  volunteer  taking  charge  of  goods  defend- 
ant cannot  plead  storage  or  money  advanced  to  enable  plaintiff  to 
buy  the  goods,  or  due  for  labor  thereon  as  counterclaims,  because 
they  do  not  arise  from  nor  were  connected  with  the  subject  of  the 
action.  Lyungstrandh  v.  William  Haaker  Co.,  16  Misc.  Rep.  387, 
38  N.  Y.  Supp.  129. 

Where  vendors  brought  replevin  against  the  receiver  of  an  in- 
solvent corporation  to  recover  certain  goods  alleged  to  have  been 
obtained  by  the  firm  through  fraud,  and  to  have  thus  come  into 
the  hands  of  the  receiver,  a  counterclaim  alleging  that  the  plaintiff 
did  not  seize  the  goods  described  in  the  requisition  to  him  but  took 
a  distinct  lot  of  goods  which  never  belonged  to  plaintiffs,  the  ven- 
dors, is  demurrable  as  the  counterclaim  does  not  arise  out  of  the 
transaction  set  forth  in  the  complaint.  Marshall  v.  Friend,  35 
Misc.  Rep.  101. 

Where,  in  an  action  of  ejectment,  plaintiff  claimed  title  under 
a  devise  in  a  will  by  which  a  legacy  was  given  to  one  of  the  de- 
fendants and  made  chargeable  upon  the  real  estate  in  question, 
it  was  held,  that  the  legacy  did  not  constitute  a  counterclaim,  and 
that  plaintiff  was  not  required  to  demur  to  the  answer  setting  it 
up  as  a  counterclaim  in  order  to  raise  the  question,  nor  did  he,  by 
replying,  waive  his  right  to  take  the  objection.  Dinan  v.  Coneys, 
143 'n.  Y.  544. 

In  Caponigri  v.  Altieri,  165  N.  Y.  255,  the  court  refused  to 
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consider  a  counterclaim  upon  appeal^  where  action  was  brought  for 
penalty  against  bankers,  on  the  ground  that  it  could  not  be  al- 
leged for  the  first  time  on  appeal 
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SUBDIVISION  1. 
Methods  for  Enforcement  of  Rights. 

The  methods  provided  by  law  for  the  enforcement  of  rights  in 
actions  for  torts  are  even  more  varied  than  the  remedies  by  differ- 
ing forms  of  action.  There  exists  the  remedy  by  attachment  of 
goods,  and  arrest  and  bail,  as  provisional  remedies  for  the  protec- 
tion of  plaintiff  before  judgment. 

In  equitable  actions  to  restrain  torts,  set  aside  fraudulent  con- 
veyances, or  obtain  equitable  relief  of  any  kind,  the  judgment  is 
enforced  in  the  usual  manner  by  which  a  court  of  equity  compels 
performance  of  its  decrees.  Code,  §  1241.  The  enforcement  of 
decrees  in  equity  is  an  integral  part  of  equity  practice,  and  does 
not  differ  as  to  actions  arising  out  of  wrongful  acts  from  the 
method  by  which  the  court,  through  process  of  contempt  or  other 
appropriate  action,  compels  obedience  to  its  decrees  in  all  matters 
within  its  cognizance. 

In  replevin  provision  is  made  by  section  1731  for  form  of  exe 
cution  for  the  delivery  of  chattels. 

In  common-law  actions  for  tort,  the  procedure  on  enforcement 
of  judgments  is  peculiar  to  that  class  of  actions  in  so  far  as  it 
authorizes  the  issuing  of  an  execution  against  the  person.  An 
execution  against  the  body  can  only  be  issued  in  actions  sounding 
in  tort,  or  in  those  cases  where  an  order  of  arrest  has  previously 
been  obtained.  This  class  of  cases  is  defined  by  section  549  of 
the  Code  as  being  one  where  the  right  to  arrest  depends  upon 
the  nature  of  the  action,  except  in  certain  unimportant  particu- 
lars provided  for  by  section  550.    The  element  of  tort  in  some  form 
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must  enter  into  the  action  in  order  to  authorize  an  order  of  ar- 
rest which  may  be  followed  by  an  execution  against  the  body. 

The  subjects  of  attachment,  arr^t,  and  execution  against  the 
person  will  alone  be  considered  in  this  connection. 

SUBDIYISION  2. 

Attachment. 

Upon  plaintiff  showing  the  existence  of  certain  conditions  which 
are  set  out  in  section  636  of  the  Code,  such  as  that  the  defendant 
is  a  foreign  corporation,  nonresident,  etc.,  a  warrant  of  attachment 
may  be  granted  in  the  three  classes  of  cases  under  the  provisions 
of  section  635.  The  first  class  mentioned,  "  Breach  of  contract, 
express  or  implied,  other  than  a  contract  to  marry,"  we  may  ex- 
clude from  consideration.  Two  classes  of  cases  remain,  namely, 
"  Wrongful  conversion  of  personal  property "  and  "  Injury  to 
person  or  property  in  consequence  of  negligence,  fraud,  or  other 
wrongful  act" 

Conversion  is  defined  in  Pease  v.  Smith,  61  N.  Y.  477,  to  be 
an  unauthorized  act,  which  deprives  another  of  his  property  per- 
manently, or  for  an  indefinite  time.  It  is  enough  to  constitute 
conversion  that  the  wrongful  owner  has  been  deprived  of  his 
property  by  some  unauthorized  act  of  another  assuming  dominion 
or  control  over  it. 

In  Laverty  v.  Snethen,  68  N.  Y.  522,  at  524,  Church,  Ch.  J., 
cites  the  following  definition  by  Savage,  J.,  in  Spencer  v.  Black- 
man,  9  Wend.  167,  "A  conversion  seems  to  consist  of  any  tortious 
act  by  which  the  defendant  deprives  the  plaintiff  of  his  goods." 
Judge  Church  also  cites  from  Bouv.  Law  Diet.,  title  Conversion, 
the  statement  that  every  unauthorized  taking  of  personal  property, 
and  intermeddling  with  it  beyond  the  extent  of  the  authority  con- 
ferred, in  case  a  limited  authority  has  been  given,  with  intent  so 
to  apply  and  dispose  of  it,  as  to  alter  its  condition,  or  interfere 
with  the  owner's  dominion,  is  a  conversion. 

The  terms  "  personal  injury  "  and  "  injury  to  property  "  are 
defined  by  section  3343  of  the  Code,  subdivisions  9  and  10.  Per- 
sonal injury  as  so  defined  includes  libel,  slander,  criminal  conver- 
sion, seduction,  and  malicious  prosecution.  Also  assault  and  bat- 
tery, false  imprisonment,  or  other  action,  injury  to  the  person 
either  of  the  plaintiff  or  of  another.  An  injury  to  property  is 
defined  as  ^^An  actionable  act  whereby  the  estate  of  another  is 
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lessened^  other  than  a  personal  injury  or  the  breach  of  a 
contract." 

The  consideration  of  the  question  as  to  when  attachment  will 
issue,  and  under  what  circumstances  would  lead  to  the  examina- 
tion of  matters  of  procedure  covered  by  the  Code,  and  the  deci- 
sions construing  the  sections  relating  to  attachment,  and  no  effort 
will  be  made  to  collate  the  authorities  upon  the  subject.  Attention 
is,  however,  called  to  the  fact  that  in  those  cases  where  an  attach- 
ment is  authorized,  and  an  action  is  brought  for  the  tortious  act, 
an  attachment,  like  other  provisional  remedies,  is  not  a  matter  of 
right,  and  rests  in  the  discretion  of  the  Supreme  Court.  Sartwell 
v.  Field,  68  N.  Y.  341  (342). 

The  remedy  is  held  to  be  a  severe  one,  and  not  to  be  sustained 
even  when  granted  unless  the  proof  fairly  warrants  it,  and  not  to 
be  resorted  to  for  the  purpose  of  obtaining  an  unconscionable  ad- 
vantage over  a  defendant.  McGrath  v.  Sayer,  19  App.  Div.  321, 
46  X.  Y.  Supp.  113. 

In  Penoyar  v.  Kelsey,  150.  N.  Y.  77,  Vann,  J.,  in  the  opinion 
of  the  court,  says  (p.  80)  :  "  Owing  to  the  statutory  origin  and 
harsh  nature  of  this  remedy,  the  section  in  question  should  be 
construed  in  accordance  with  the  getieral  rule  applicable  to  stat- 
utes in  derogation  of  the  common  law,  strictly  in  favor  of  those 
against  whom  it  may  be  employed."  Citing  Thorpe  v.  Spier,  4 
Hill,  76  (86). 

SUBDIVISION  3. 
Aireit  Pending  the  Action. 

It  is  provided  by  section  548  of  the  Code,  under  the  title  re- 
lating to  arrest  pending  an  action  and  proceedings  thereon,  that 
a  person  shall  not  be  arrested  in  a  civil  action  or  special  proceed- 
ing, except  as  prescribed  by  statute.  Sections  549  and  550  provide 
for  and  restrict  the  right  to  an  order  for  arrest  pending  the  action, 
while  subsequent  sections  of  the  Code  relative  to  execution  define 
cases  in  which  an  execution  will  issue  against  the  person. 

Section  549  as  to  the  first  three  subdivisions  relates  to  arrest 
in  action  for  torts.  Subdivision  4  provides  for  an  arrest  in  ac- 
tion upon  contract  in  certain  cases.  In  such  cases,  however,  the 
plaintiff  can  only  recover  when  he  proves  the  fraud  on  the  trial  of 
the  action.  The  Code,  as  it  now  stands,  in  that  respect  is  the  re- 
16 
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suit  of  various  amendments,  more  particularly  those  of  1879  and 
1886. 

Section  549  relates  to  the  right  to  arrest  when  dependent  upon 
the  nature  of  the  action,  while  section  560  provides  for  an  arrest 
when  it  depends  wholly  upon  extrinsic  facts,  and  is  said  in  Ensign 
V.  Nelson,  49  Hun,  215,  14  Civ.  Proc.  438,  1  N.  Y.  Supp.  685, 
aflSrmed  without  opinion  in  112  N.  Y.  674,  to  be  a  substitute  for 
the  writ  of  ne  exeat, 

'^o  extended  citation  of  authorities  as  to  the  right  to  arrest  will 
be  entered  upon  in  this  connection,  since  the  decisions  relate  al- 
most without  exception  purely  to  matters  of  procedure  which  are 
applicable  not  only  to  actions  for  wrongs,  as  referred  to  in  the  first 
three  subdivisions  of  section  549,  but  also  to  actions  upon  contract 
as  provided  for  in  the  fourth  subdivision. 

Since  the  right  to  arrest  is  not,  therefore,  confined  entirely  to 
actions  in  tort,  and  in  view  of  the  fact  that  works  upon  procedure 
discuss  the  subject  and  collate  the  authorities  very  fully,  no  at- 
tempt will  be  made  to  enter  upon,  a  full  consideration  of  the 
practice  under  these  sections  of  the  Code.  The  general  rule  is 
that  a  reasonably  clear  cause  of  action  must  appear  to  authorize 
an  order  of  arrest,  since  if  the  plaintiff  finally  recovers,  he  will, 
as  a  matter  of  course,  be  entitled  to  a  body  execution,  and  where  a 
doubtful  and  important  question  is  involved,  the  order  will  be 
denied. 

It  is  said  in  Hathaway  v.  Johnson,  55  N.  Y.  93,  that  statutes 
authorizing  arrest  and  imprisonment  for  debt,  although  remedial 
in  that  they  are  designed  to  coerce,  by  reason  of  the  imprisonment, 
the  payment  of  the  debtor,  are  also  regarded  as  penal,  and  are 
not  to  be  extended  by  construction  so  as  to  embrace  cases  not 
clearly  within  them.  Cited  and  followed  in  Kessler  v.  Levy,  11 
Misc.  Rep.  275,  32  N.  Y.  Supp.  260. 

In  Moifatt  V.  Fulton-,  132  N.  Y.  507,  Vann,  J.,  at  p.  514,  in 
opinion  of  Hhe  court,  considers  the  amendment  of  1886  to  section 
550,  stating  that  it  is  a  substitute  for  the  writ  of  ne  exeat,  not  by 
abolishing  the  right  of  arrest  but  by  requiring  the  facts  whidi 
theretofore  had  been  stated  in  part  outside  the  complaint,  to  be 
stated  in  it  as  a  part  of  the  cause  of  action.  That  it  was  clearly  the 
intention  of  the  legislature  by  this  amendment  to  require  a  plaintiff 
intending  to  arrest  a  defendant  to  predicate  his  action  upon  some 
ground  of  wrongdoing  mentioned  in  the  statute,  as  a  substantive 
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part  of  the  cause  of  action,  so  that  he  could  defend  himself  before 
a  jury  and  recover  costs  if  such  defense  was  successful.  This 
amendment  changed  the  nature  of  certain  causes  of  action  some- 
what by  requiring  facts  to  be  alleged  and  proved  in  addition  to 
those  previously  required  to  be  alleged  and  proved  in  order  to 
recover. 

The  provisions  of  the  Code  relative  to  order  of  arrest  and  com- 
pliance therewith,  so  far,  at  least,  as  subdivision  4  of  section  549 
is  concerned,  are  important  in  view  of  the  provisions  of  section 
1487  of  the  Code,  which  require,  in  cases  other  than  where  the 
plaintiff's  right  to  arrest  depends  upon  the  nature  of  the  action, 
that  an  order  of  arrest  should  have  been  granted  and  executed, 
and  if  executed  should  not  have  been  vacated. 

SUBDIVISION  4. 
Szecvtion  ataiiitt  the  Penon. 

Execution  against  the  body  lay  at  common  law  only  in  actions 
of  trespass  vi  et  armis,  but  has  since  been  given  in  other  actions 
by  a  variety  of  statutes.  It  is  now  granted  only  upon  allegations 
of  fraud  and  concealment  of  property  in  contracts,  and  in  torts. 
Herrman  on  Executions,  §  367. 

It  is  only  when  the  judgment  cannot  be  supported  except  by 
proof  of  facts  warranting  the  arrest  of  the  defendant  that  an  exe- 
cution cannot  issue  against  his  person  unless  an  order  for  his 
arrest  was  issued  and  executed  before  judgment,  and  remains  un- 
satisfied.   Freeman  on  Executions,  §  453,  citing  159  N.  Y.  50. 

The  provisions  with  regard  to  the  enforcement  of  judgment  by 
execution  against  the  person  will  be  found  under  different  sections 
in  widely  different  parts  of  the  Code.  The  general  provisions  with 
regard  to  the  enforcement  of  a  judgment  by  execution  are  con- 
tained in  section  1240,  where  it  is  provided  that  a  final  judgment 
may  be  so  enforced,  where  it  is  for  a  sum  of  money,  in  an  action 
of  ejectment,  or  for  dower,  or  in  an  action  to  recover  a  chattel. 
By  section  1241  certain  other  judgments  may  be  enforced  by  pun- 
ishment for  disobedience  to  their  requirements  by  process  for 
contempt. 

The  kinds  of  execution  which  may  be  issued  under  section  1240 
are  enumerated  in  section  1364,  one  of  them  being  an  execution 
against  the  person,  the  others  executions  against  property. 
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By  sections  1487  and  1488  the  right  to  issue  execution  against 
the  person  is  defined  and  limited,  referring  back  to  section  1240  in 
terms.  Execution  may  be  issued  under  section  1487,  where  the 
plaintiff's  right  to  arrest  the  defendant  depends  upon  the  nature 
of  the  action  (see  §  649),  or  in  any  other  case  where  an  order  of 
arrest  has  been  granted  and  executed  in  the  action  (see  §  550),  if 
it  was  executed  against  the  judgment  debtor,  and  has  not  been 
vacated,  subject  to  the  provisions  of  section  1488,  that  the  execu- 
tion cannot  be  issued  against  the  person  of  a  woman,  unless  under 
the  exceptions  therein  provided. 

Thus  the  right  to  issue  execution  against  the  person,  where  the 
preliminary  requisites  hereinbefore  set  forth  have  been  complied 
with,  exists  in  two  classes  of  cases,  namely:  First.  Dependent 
upon  the  nature  of  the  action ;  or,  Second.  That  an  order  of  arrest 
has  been  granted  where,  from  the  nature  of  the  action,  an  execution 
could  not  otherwise  issue. 

This  subject  is  very  fully  considered  in  Moffatt  v.  Fulton,  132 
K  Y.  507,  and  Sherman  v.  Orinnell,  169  N.  Y.  50,  where  the 
effect  of  the  amendment  to  sections  549  and  560  in  1886  is  com- 
mented upon  and  decided.  The  effect  of  that  amendment  is  to 
render  numerous  previous  authorities  inapplicable  by  reason  of 
the  transfer  of  a  portion  of  section  550  to  section  549.  132  N.  Y. 
507,  supra,  is  cited  and  followed  in  Steamship  Richmond  Hill  Co. 
V.  Seager,  31  App.  Div.  288,  62  N.  Y.  Supp.  985;  appeal  dis- 
missed in  159  N.  Y.  574.  The  scope  of  section  549  and  the 
right  of  arrest  on  execution  under  section  1487  are  considered  in 
opinion  by  Martin,  J.,  in  Britton  v.  Ferrin,  171  N.  Y.  235' (243). 

It  is  said  in  Lehman  v.  Mayer,  68  App.  Div.  12  (14),  74  N.  Y. 
Supp.  194,  that  the  cases  in  which  plaintiff's  right  to  arrest  the 
defendant  depends  upon  the  nature  of  the  action,  are  specified 
by  section  549,  citing  cases  supra.  Same  rule  is  held  in  Segelke 
V.  Finan,  22  Abb.  N.  C.  459,  15  Civ.  Proc.  417,  1  K  Y.  Supp. 
381.  See  also  Roeher  v.  Dawson,  22  Abb.  N.  C.  73  (79),  3 
X.  Y.  Supp.  122 ;  Bussey-McLeod  Stove  Co.  v.  Wilkins,  1  App. 
Div.  154,  36  K  Y.  Supp.  977. 

By  section  1372  the  "  requisites  of  execution  against  the  per- 
son "  are  given,  which  it  is  said  must  require  the  sheriff  to  arrest 
the  judgment  debtor  and  commit  him  to  the  county  jail  imtil  he 
pays  the  judgment  or  is  discharged  by  law. 
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.  By  sections  1489  and  1490  it  is  provided  that  except  in  certain 
contingencies  therein  set  forth,  an  execution  against  the  person 
cannot  be  issued  until  an  execution  against  property  has  been 
returned  wholly  or  partly  unsatisfied. 

Execution  against  the  property  must  be  issued  and  returned 
before  issuing  execution  against  the  person.  Bergman  v.  Noble, 
45  Hun,  133 ;  Noe  v.  Cristie,  46  How.  496. 

By  section  1494  the  effect  of  such  imprisonment,  when  dis- 
charged at  the  request  of  the  Creditor,  is  to  prevent  issue  of  an- 
other execution  against  the  person. 

The  imprisonment  of  a  person  upon  execution  in  a  civil  action 
no  longer  constitutes  a  satisfaction  of  the  judgment  except  during 
the  continuance  of  the  imprisonment.  Hoyle  v.  McCrea,  42  App. 
Div.  313,  59  N.  Y.  Supp.  200,  citing  Code,  §  1491 ;  Koenig  v. 
Staeckel  58  N.  Y.  475 ;  Flack  v.  State  of  New  York,  95  N.  Y. 
461,  and  Code,  §  2213. 

SUBDIVISION  6. 
Discharge  from  Imprisonment. 
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§  1.  Under  section  672  of  the  Code. — Under  section  572  of  the 
Code,  a  defendant  charged  under  execution  may  be  discharged 
from  imprisonment,  by  reason  of  the  delay  of  the  plaintiff  in  the 
trial  of  the  action,  or  neglect  to  enter  judgment,  or  issue  execution 
against  the  person  of  the  defendant,  as  therein  provided. 

It  is  said  in  Sweet  v.  Norris,  12  Civ.  Proc.  175,  that  the 
limitations  of  time  prescribed  under  section  572  "  are  to  prevent 
a  plaintiff,  having  a  defendant  in  actual  or  constructive  imprison- 
ment under  an  order  of  arrest,  from  continuing  his  imprisonment 
indefinitely  by  delaying  the  entry  of  his  judgment  or  by  delaying 
to  issue  his  execution.  Before  the  amendment  to  this  section, 
plaintiffs  sometimes  omitted  to  enter  their  judgments  or  to  issue 
their  executions  for  a  long  period,  and  thus  held  the  defendants 
in  actual  or  constructive  imprisonment  under  such  order,  and  it 
was  for  the  purpose  of  preventing  this  abuse  that  this  section  was 
amended." 
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Section  572  is  only  applicable  in  an  action  in  which  an  order 
of  arrest  has  been  issued. 

This  case  was  aflSrmed  by  the  General  Term,  in  Fourth  Depart- 
ment, September  20,  1877,  as  appears  by  memoranda  in  the  Court 
of  Appeals,  affirming  the  General  Term  decision  without  opinion, 
110  K  Y.  668,  cited  together  with  Redner  v.  Jewett,  54  St,  Rep. 
774,  25  N.  Y.  Supp.  273,  in  Kreiser  v.  Scofield,  10  Misc.  Rep. 
350,  31  K  Y.  Supp.  23. 

The  section  in  question  was  intended  to  relieve  from  arrest, 
under  orders  of  arrest,  any  cases  in  which  the  diligence  required 
by  statute  was  not  used  by  the  plaintiff  in  charging  the  defendant  ] 

by  execution.     It  has  no  application  to  executions,  except  in  re-  1 

spect  to  such  as  may  be  issued  where  the  defendant  has  been  dis-  ; 

charged  pursuant  to  the  provisions  of  such  sections,  and  the  word  : 

*'  mandate  "  referred  to  in  such  sections  is  the  order  of  arrest  men- 
tioned in  the  beginning  thereof.  Hedges  v.  Payne,  85  Hun,  377, 
32  N.  Y.  Supp.  968,  affirmed,  on  opinion  below,  in  146  K  Y.  397- 

An  execution  against  a  person,  although  not  issued  within  three 
months  after  the  entry  of  judgment,  is  not  void  under  section 
572,  and  in  case  it  is  so  issued  the  defendant's  remedy  is  by  an 
application  to  the  court  for  his  discharge  from  imprisonment,  or 
to  be  relieved  from  imprisonment  under  the  mandate  on  which 
application  plaintiff  has  the  right  to  show  a  reasonable  cause  why 
the  application  should  be  granted.  Steamship  Richmond  Hill 
Co.  V.  Seager,  31  App.  Div.  288,  52  N.  Y.  Supp.  985;  appeal 
dismissed  in  159  N.  Y.  574. 

Section  572  of  the  Code  providing  that  where  defendant  was 
discharged  from  arrest  for  failure  to  take  out  an  execution,  he 
shall  not  be  arrested  upon  the  execution  issued  on  the  judgment 
does  not  apply  to  municipal  courts.  Rogow  v.  dark,  40  Misc. 
Rep.  208,  81  N.  Y.  Supp.  682, 

§  2.  Under  teotioiL  111  of  the  Code. — Under  section  111  of  the 
Code  it  is  the  duty  of  the  sheriff,  where  a  person  has  been  held  in 
custody  for  more  than  three  months  under  an  execution  or  other 
mandate  against  the  person,  to  enforce  the  recovery  of  less  than 
$500,  or  for  a  fine  for  contempt  of  court  for  nonpayment  of  ali- 
mony after  the  expiration  of  three  months  to  discharge  him  from 
custody;  and  in  case  the  amount  for  the  payment  of  which  the 
defendant  is  imprisoned  is  $500,  or  over,  the  imprisonment  shall 
not  continue  for  a  longer  period  than  six  months. 
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Section  111,  as  amended  in  1886,  limiting  the  time  of  impris- 
onment, "  upon  any  execution  or  other  mandate  against  the  per- 
son," refers  only  to  the  final  process  or  mandate  under  an  adjudi- 
cation fixing  the  amount  due.  It  does  not  include  orders  of  ar- 
rest issued  at  the  time  of  the  commencement  of  the  action  or  be- 
fore any  recovery.  Levy  v.  Salomon,  105  N.  Y.  539.  To  same 
effect,  Matter  of  Shepard,  43  Hun,  287. 

In  computing  the  term  of  six  months  to  imprisonment  by  which 
section  111  is  limited,  under  a  commitment  imposed  for  contempt 
of  court  in  the  nonpayment  of  alimony  in  a  divorce  case,  the  time 
during  which  the  person  against  whom  the  process  runs  is  out  of 
jail  in  the  custody  of  his  counsel  pending  habeas  corpus  proceed- 
ings, is  not  to  be  included.  Actual  detention  within  the  prison 
walls  of  a  jail  within  six  months  is  what  this  provision  of  the  Code 
contemplates  in  case  of  a  commitment  for  contempt  of  court.  In 
such  a  case  no  merely  constructive  restraint  can  be  taken  into  ac- 
count People  ex  reL  Clark  v.  Orant,  47  Hun,  604,  affirmed  in 
111  X.  Y.  684. 

Section  111  does  not,  where  a  husband  has  served  three  months 
in  prison  under  a  commitment  for  contempt  of  court  in  failing 
to  pay  alimony  pendente  lite  awarded  against  him,  preclude  the 
eonrt  from  again  committing  him  to  prison  upon  his  failure  to  pay 
alimony  and  counsel  fees  awarded  against  him  by  the  final  judg- 
ment entered  in  the  action.  Reese  v.  Reese,  46  App.  Div.  156, 
61  X.  Y.  Supp.  760. 

§  3.  Duchargv  under  seotions  2188  to  2199,  2200  to  2218. — Very 
elaborate  provision  is  made  by  the  Code  by  two  apparently 
distinct  remedies,  sections  2188  to  2218,  inclusive,  for  the  dis- 
charge of  a  person  imprisoned  on  execution  against  the  person. 
Article  2  of  title  1  of  the  Code,  including  sections  2188  to  2199, 
is  entitled  "  Exemption  from  Arrest  or  Discharge  from  Imprison- 
ment of  an  Insolvent  Debtor."  Article  3  of  the  same  title,  sections 
2200  to  2218,  inclusive,  is  entitled  '*  Discharge  of  an  Imprisoned 
Judgment  Debtor  from  Imprisonment." 

It  is  said  in  Matter  of  Brady,  69  N.  Y.  215,  affimring  8  Hun, 
437,  that  the  sole  object  of  the  statute  is  the  discharge  of  honest 
debtors,  who  make  an  honest  and  full  surrender  of  all  their  prop- 
erty to  their  creditors.  The  scope  of  this  provision  is  considered 
in  In  re  Caamano,  8  Civ.  Proc.  29,  following  Sudam  v.  Belknap, 
20  Hun,  87,  and  citing  and  distinguishing  In  re  Brady,  69  N.  Y. 
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215,  the  latter  case  holding  that  a  judgment  debtor  imprisoned  on 
execution,  who  has  disposed  of  his  property  with  intent  to  de- 
fraud the  creditor  at  whose  suit  he  is  imprisoned,  is  not  entitled 
to  his  discharge  under  the  provisions  of  the  Revised  Statutes  in 
relation  to  voluntary  assignments  by  debtors  so  imprisoned. 

Section  2202  of  the  Code  may  well  be  considered  in  connec- 
tion with  section  111  heretofore  referred  to.  The  procedure,  as 
under  these  provisions,  together  with  forms  and  citations  of  au- 
thorities, is  fully  given  in  Fiero  on  Special  Proceedings,  468  et  seq. 

AETICLE  Vm. 
EFFECT    OF    DISCHARGE    IN    BANKRUPTCY. 

PAGE. 

Subdivision  1.  Provisions  of  State  and  Federal  statutes. .  .   248 

2.  Decisions  under  Bankruptcy  Law  of  1867.  .   249 

3.  Decisions  under  present  Bankruptcy  Act.  .   251 

SUBDIVISION  1. 
Provisions  of  State  and  Federal  Statutes. 

The  Code  of  Civil  Procedure,  §  1268,  provides  that  at  any 
time  after  one  year  has  elapsed  since  a  bankrupt  was  discharged, 
he  may  apply  to  the  court  in  which  judgment  was  rendered  against 
him  for  an  order  directing  that  the  judgment  be  canceled  and  dis- 
charged of  record. 

The  Bankruptcy  Law  of  1867  (R  S.,  §  5117)  excepted  from 
discharge  only  fraudulent  debts  and  fiduciary  debts.  The  present 
law,  section  17,  provides  as  follows: 

"  §  17.  Debts  not  affected  by  a  discharge. — A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts, 
except  such  as  *  *  *  (2)  are  liabilities  for  obtaining  prop- 
erty by  false  pretenses  or  false  representations  or  for  willful  and 
malicious  injuries  to  the  person  or  property  of  another,  or  for 
alimony  due  or  to  become  due,  or  for  maintenance  or  support  of 
wife  or  child,  or  for  seduction  of  an  unmarried  female,  or  for 
criminal  conversation;  *  *  *  or  (4)  were  created  by  his 
fraud,  embezzlement,  misappropriation,  or  defalcation  while  act- 
ing as  an  officer  or  in  any  fiduciary  capacity." 

The  section  as  it  stands  above  was  so  amended  in  1903,  and  the 
amendments  are  shown  in  italics. 
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This  section,  as  originally  passed,  was,  as  to  the  portion  above 
cited,  previous  to  the  amendment,  as  follows: 

"  A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all 
of  his  provable  debts,  except  such  as  *  *  *  (2)  are  judg- 
ments in  actions  for  frauds,  or  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  willful  and  malicious 
injuries  to  the  person  or  property  of  another;  *  *  *  or  (4) 
were  created  by  his  fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  as  an  officer  or  in  any  fiduciary  capacity." 

It  is  said  in  Collier  on  Bankruptcy  (4th  ed.),  p.  191,  that  sec- 
tion 17,  section  14,  on  "  Discharges,"  and  section  63,  on  "  Prov- 
able Debt^,"  should  be  read  together.  That  author  further  says 
that  it  is  immaterial  under  the  present  act  whether  the  debt  was 
proved  in  bankruptcy ;  if  it  could  have  been  proved  the  debt  would 
be  discharged.  But  the  present  law  contains  no  provision  that 
the  proving  of  the  debt  shall  constitute  a  waiver  of  other  remedies, 
and  the  creditor  loses  no  remedy  by  proving  the  debt,  and,  unless 
a  discharge  is  granted  and  pljeaded,  a  subsequent  suit  can  be  main- 
tained.    (Citing  authorities.) 

Thi^  view  is  sustained  by  Frey  v.  Torrey,  70  App.  Div.  166, 
holding  that :  "  Proof  in  the  bankruptcy  proceedings  of  an  indebt- 
edness created  by  the  fraud  of  the  bankrupt  does  not  constitute 
an  election  which  will  estop  the  creditor  from  subsequent  1}'  bring- 
ing an  action  against  tlie  bankrupt  to  recover  the  indebtedness 
created."     (Affirmed  July  9,  1903  (175  N.  Y.)  on  opinion  below.) 

Collier  (4th  ed.),  p.  194,  construes  the  present  provision  of 
the  statute  as  follows :  "  Under  previous  laws,  liabilities  for  torts 
were  not  discharged  unless  in  judgment,  and  this  though  liquida- 
tion was  not  essential  to  bring  a  debt  within  the  excepted  classes. 
It  is  surely  still  the  law  where  the  wrongs  relied  on  are  within 
the  tenns  of  subdivision  of  section  17  (see  Hun  v.  Cary,  82  N.  Y. 
65).  When,  however,  the  tort  grows  out  of  or  is  the  result  of 
consent  or  a  contract,  on  broad  principles  and  irrespective  of  the 
amendment,  it  will,  it  is  thought,  even  if  not  in  judgment,  be 
discharged." 

SUBDIVISION  2. 
Dedsions  under  Bankruptcy  Law  of  1867. 

In  Sheldon  v.  Clews,  13  Abb.  N.  C.  41,  it  was  held  that  the  act 
of  a  bankrupt  in  receiving  money  for  his  customers'  account,  know- 
ing his  o^\'n  insolvency,  and  failing  to  disclose  the  fact,  with  the 
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intent  to  defraud  the  customer,  is  an  active,  express  fraud  within 
the  meaning  of  the  Bankruptcy  Act  of  1867,  and  is  not  discharged 
by  a  discharge  in  bankruptcy. 

So,  if  a  buyer  who  is  insolvent  conceals  his  insolvency  to  obtain 
goods,  intending  not  to  pay  for  them,  this  is  a  fraud  upon  the 
seller,  and  the  claim  is  not  discharged  in  bankruptcy.  Reed  v. 
MaHin,  4  Hun,  590 ;  Thomas  v.  Snyder,  27  Hun,  665,  60  St.  Rep. 
415;  Argyle  v.  Jacobs,  87  N".  Y.  110,  affirming  21  Hun,  114. 

The  term  "  fraud  "  as  used  in  section  5117  means  active,  ex- 
press fraud,  and  not  any  implied  from  an  illegal  or  unjustifiable 
act.  Hennequin  v.  Clews,  77  N.  Y.  427 ;  Bergan  v.  Patterson, 
24  Hun,  250. 

The  liability  of  trustees  of  a  savings  bank  for  mismanagement 
of  its  funds  is  not  affected  by  discharge  in  bankruptcy.  Hun  v. 
Carey,  82  N.  Y.  65. 

A  discharge  does  not  affect  an  action  for  damages  for  forcible 
expulsion  of  a  party  from  his  place  of  business  although  such  party 
has  a  claim  for  damages  for  trespass  or  conversion  of  his  property 
at  the  time  of  the  expulsion.    Newman  v.  Ooddard,  20  Hun,  563. 

A  discharge  bars  a  claim  for  conversion  which  does  not  amount 
to  a  positive  and  intentional  fraud.  Rowe  v.  Ouilleaume,  18  Hun, 
556. 

An  unauthorized  sale  by  a  broker  of  stock  purchased  by  him 
for  a  customer,  although  conversion,  does  not  in  itself  constitute 
such  a  fraud  as  is  contemplated  by  the  Bankruptcy  Act.  Nor 
does  the  insolvency  of  the  broker  at  the  time  of  the  conversion 
conclusively  show  fraudulent  intent.  Stratford  v.  Jones,  97  N. 
Y.  586. 

An  action  for  the  conversion  of  securities  pledged  to  a  defend- 
ant as  collateral  security  for  a  loan  is  barred  by  defendant's  dis- 
charge in  bankruptcy.     Hennequin  v.  Clews,  77  N.  Y.  427. 

A  conversion  is  not  "  fraud  "  within  the  meaning  of  that  word 
as  used  in  the  provisions  of  the  Bankruptcy  Act.  The  fraud  in- 
tended by  the  law  is  positive  fraud,  or  fraud  in  fact,  as  distin- 
guished from  constructive  fraud,  founded  upon  some  breach  of 
duty. 

In  Bradner  v.  Strang,  89  K  Y.  299,  at  p.  306,  Earl,  J.,  says, 
that  a  claim  for  damages  on  account  of  fraud  committed  is  not 
discharged  by  bankruptcy  proceedings.  That  debts  only  are  prov- 
able in  bankruptcy,  and,  therefore,  only  can  be  discharged  in  bank- 
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ruptcy.  That  a  claim  for  damages,  such  as  for  libel,  slander, 
assault  and  battery,  is  not  discharged ;  distinguishing  Hennequin 
V.  Clews,  77  N.  Y.  429;  Neil  v.  CUirk,  95  U.  S.  704. 

The  "  fiduciary  capacity  "  in  the  provision  of  the  Bankrupt 
Act,  which  excludes  from  the  protection  of  a  discharge  debts  con- 
tracted in  that  capacity,  relates  to  cases  of  technical  trust,  not  to 
such  as  are  implied  by  the  contract  between  principal  and  agent, 
and  the  "  fraud  "  intended  by  the  same  provision  is  an  active  or 
express  fraud,  as  distinguished  from  an  implied  or  constructive 
one.    Palmer  v.  Hussey,  87  N.  Y.  303. 

The  same  rule  is  also  held  in  Lawrence  v.  Harrington,  122 
IS.  Y.  408,  412,  distinguishing  Bradner  v.  Strang,  89  K  Y.  299, 
114  U.  S.  565. 

A  judgment  recovered  on  an  indebtedness  incurred  by  a  defend- 
ant because  of  failure  to  pay  over  rents  collected  by  him  as  agent 
18  barred  by  his  discharge  in  bankruptcy.  The  provisions  of  the 
Bankruptcy  Act  with  regard  to  debts  created  "  while  acting  in  a 
fiduciary  capacity  "  do  not  apply  to  cases  of  implied,  but  only  to 
those  technical  trusts  which  are  actual  trusts  constituted  by  the 
parties. 

In  an  action  against  several  partners,  to  recover  for  goods  fur- 
nished to  the  firm,  alleged  to  have  been  obtained  by  false  and 
fraudulent  representations,  it  is  enough,  where  the  defense  of  a 
dischai^  in  bankruptcy  is  interposed,  to  prove  that  one  of  the 
partners  was  guilty  of  the  fraud;  and  such  evidence  will  justify 
the  recovery  of  a  judgment  against  him  and  his  innocent  copart- 
ners.    Schroeder  v.  Frcy,  60  Hun,  68. 

SUBDIVISION  8. 
Decisioiw  under  PreMst  Bankruptcy  Act 

Hie  amendment  of  1903  referred  to  in  subdivision  1,  where 
the  statute  is  cited  as  it  stood  before  and  since  that  amendment, 
renders  some  of  the  decisions  construing  the  section  in  question 
obsolete  and  unnecessary  by  reason  of  embodying,  by  way  of 
amendment,  the  result  of  the  decisions.  By  the  omission  of  the 
word  '*  fraud,"  and  substitution  of  the  word  "  liabilities  '*  other 
decisions  may  be  superseded  or  otherwise  aflFected. 

In  Colwell  V.  TinJcer,  66  App.  Div.  217,  72  K  Y.  Supp.  505, 
affirmed  169  N.  Y.  631,  it  was  held  that  the  application  under 
section  1268  of  the  Code  of  Civil  Procedure  for  cancellation  of  a 
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judgment  recovered  in  an  action  for  criminal  conversation  was 
properly  denied,  as  plaintiff  was  not  released  by  discharge  in 
bankruptcy. 

The  liability  of  a  husband  for  alimony  decreed  to  be  paid  to 
his  divorced  wife  was  held,  in  Massner  v.  Massner,  62  App.  Div. 
286,  70  N.  Y.  Supp.  1107,  not  to  be  affected  by  discharge  in  bank- 
ruptcy. The  same  rule  with  r^ard  to  a  bankrupt's  liability  for 
alimony,  whether  created  at  the  time  of  the  filing  of  the  petition, 
or  created  thereafter.  Young  v.  Young,  35  Misc.  Rep.  335,  71 
N.  Y.  Supp.  944. 

In  Dissler  v.  McAulay,  25  Misc.  Eep.  411,  it  was  held  that  a 
judgment  against  a  bankrupt  for  breach  of  promise  of  marriage, 
in  an  action  in  which  seduction  and  birth  of  child  were  proven, 
were  not  canceled  by  discharge  in  bankruptcy ;  reversed  in  66  App. 
Div.  42,  73  N.  Y.  Supp.  270,  on  the  groimd  that  a  female  who 
has  been  seduced  cannot  maintain  an  action  to  recover  damages 
therefor.  (See  §  17  as  it  now  stands.)  In  Finnegan  v.  Hall, 
35  Misc.  Rep.  773,  it  was  held  that  a  judgment  for  breach 
of  promise  of  marriage,  where  there  was  no  proof  of  seduction, 
malice,  or  any  injury  to  character,  is  a  merely  contract  debt,  and 
not  one  "  for  willful  and  malicious  injury  to  person  "  within  the 
provisions  of  section  17  of  the  Bankruptcy  Act,  and  is  released 
by  a  discharge  under  that  act. 

A  complaint  by  a  grantee  of  land  to  recover  the  price  from  the 
grantor  because  she  was  induced  to  withhold  her  deed  from  being 
recorded,  the  grantor  conveying  the  same  property  to  another  per- 
son, does  not  charge  fraud,  and  a  judgment  recovered  thereon  is 
not  a  judgment  in  an  action  for  fraud  *'  which  is  not  released  by 
discharge.  Collms  v.  Walter,  35  Misc.  Rep.  648,  72  N.  Y.  Supp. 
203. 

Where  the  complaint  chained  wrongful  misappropriation  and 
embezzlement  of  certain  money,  and  averred  the  ownership  of  the 
plaintiff,  demand  therefor  and  a  refusal,  a  discharge  in  bank- 
ruptcy is  properly  pleaded  as  a  defense  in  an  action  for  conver- 
sion, although  not  effective  as  against  a  cause  of  action  for 
embezzlement.  Watertown  Carriage  Co.  v.  Hall,  66  App.  Div. 
84,  72  K  Y.  Supp.  466. 

A  judgment  against  a  bankrupt  for  converted  money  received 
by  him  for  sales  on  commission  is  released  by  discharge.  Matter 
of  Benedict,  35  Misc.  Rep.  230. 
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A  private  banker,  knowing  himself  to  be  insolvent,  who  accepts 
trust  moneys  was  held,  under  the  circumstances,  to  be  guilty  of 
fraud  and  not  discharged  from  liability  by  a  discharge  in  bank- 
ruptcy. Colmer  v.  Torrey,  38  Misc.  Rep.  127.  The  court  held 
that  by  accepting  the  deposits  under  the  circumstances  disclosed 
the  defendant  was  guilty  of  fraud. 

Subdivision  2  of  section  17  of  the  National  Bankruptcy  Law 
of  1898,  which  excepts  from  the  operation  of  a  discharge  in  bank- 
ruptcy "judgments  in  actions  for  frauds,  or  obtaining  property 
by  false  pretenses  or  false  representations,''  does  not  limit  the  ex- 
ception to  judgment  recovered  in  conmion-law  actions  of  fraud 
or  deceit,  but  extends  such  exception  to  a  money  judgment,  re- 
covered in  an  action  brought  against  the  bankrupt  to  secure  the 
specific  performance  of  a  contract,  or  to  recover  damages  for  its 
nonperformance,  the  gist  and  gravamen  of  which  action,  and  the 
ground  upon  which  the  court  retained  jurisdiction  thereof  in  order 
to  award  damages,  after  it  had  been  shown  that  the  bankrupt  was 
unable  to  specifically  perform  the  contract,  was  that  the  bankrupt 
had  been  guilty  of  actual  fraud.  Matter  of  Bullis,  68  App.  Div. 
508,  affirmed  171  N.  Y.  689. 

In  Matter  of  Bullis,  68  App.  Div.  508,  affirmed  171  N.  Y.  689, 
and  Frey  v.  Torrey,  70  App.  Div.  166,  affirmed  175  N".  Y.,  in 
Memoranda  without  opinion,  the  construction  of  subdivision  4  of 
section  17  is  considered,  and  it  is  held  that  the  words  "  while  act- 
ing as  an  officer  in  any  fiduciary  capacity  "  in  the  sentence  reading 
•^created  by  his  fraud,  embezzlement,  misappropriation,  or  de- 
falcation while  acting  as  an  officer  or  in  a  fiduciary  capacity  "  do 
not  qualify  the  words  "  fraud,  embezzlement,  or  misappropria- 
tion," but  only  the  word  "  defalcation,"  collating  and  discussing 
authorities. 
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AETICLE  I. 
GENERAL  RULES. 

"  In  cases  of  tort,  the  primary  question  of  liability  may  itself 
depend,  and  it  often  does,  on  the  nearness  or  remoteness  of  the 
harm  complained  of.  Except  where  we  have  an  absolute  duty  and 
an  act  which  manifestly  violates  it,  no  clear  line  can  be  drawn 
between  the  rule  of  liability  and  the  rule  of  compensation.  The 
measure  of  damages,  a  matter  appearing  at  first  sight  to  belong  to 
the  law  of  remedies  more  than  of  *  antecedent  rights,^  constantly 
involves,  in  the  field  of  torts,  points  that  are  in  truth  of  the  very 
substance  of  the  law."     Webb's  Pollock  on  Torts,  31,  32. 

The  term  "  damages  "  is  said  (Am.  &  Eng.  Encyc.  of  Law  [2d 
ed.],  vol.  8,  p.  541)  to  be  defined  by  the  Century  Dictionary  as 
"  the  value  in  money  of  what  is  lost  or  withheld ;  the  estimated 
money  equivalent  for  detriment  or  injury  sustained ;  that  which 
is  given  or  adjudged  to  repair  a  loss." 

Bouvier's  Law  Dictionary  defines  damages  as  a  "  pecuniary 
compensation  or  indemnity  which  may  be  recovered  in  the  courts 
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by  any  person  who  has  suffered  loss,  detriment,  or  injury,  whether 
to  his  person,  property  or  rights,  through  the  unlawful  act  or 
omission  or  negligence  of  another." 

Still  another  definition  is,  "  a  sum  of  money  found  as  compen- 
sation for  an  injury  done  the  successful  party  as  against  a  party 
doing  the  injury." 

Underhill,  p.  96,  citing  Mayne  on  Damages,  says  that  the  prin- 
ciples governing  the  measure  of  damages  in  actions  for  tort  are 
very  loose,  and  that  there  are  many  cases  in  which  no  measure 
can  be  given;  but  that,  aside  from  circumstances  of  aggravation 
or  mitigation,  the  compensation  to  be  awarded  in  respect  to  the 
injury  to  property  can  be  much  more  correctly  calculated  than  in 
respect  to  injury  to  person  and  reputation. 

The  injured  party  is  restricted  in  the  recovery  of  damages  for 
torts,  not  intentionally  committed,  and  breaches  of  contract,  to  such 
as  result,  naturally  and  necessarily,  from  the  act  complained  of. 
This  is  a  rule  of  general  application,  including  aU  cases,  except 
those  in  which,  for  great  ends  of  public  justice,  punitive  dam- 
ages may  also  be  awarded  and  added.  The  People  v.  The  Mayor, 
Aldermen,  etc,  of  the  City  of  Albany,  5  Lans.  524  (529),  citing 
Grain  v.  Petrie,  6  Hill,  522 ;  Hamilton  v.  McPherson,  28  K  T. 
72;  Passinger  v.  Thorburn,  34  X.  Y.  634;  Ryan  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  35  N.  Y.  210;  Railroad  Co.  v.  Reeves,  10  Wall. 
176;  Pennsylvania  R.  R.  Co.  v.  Kerr,  68  Pa.  353;  2  Greenl. 
Ev.  (5th  ed.),  §  256. 

It  is  a  general  rule  that,  whenever  one  owes  another  a  duty, 
whether  such  duty  be  imposed  by  voluntary  contract  or  by  statute, 
a  breach  of  such  duty  causing  damage  gives  a  cause  of  action. 
Duty  and  right  are  correlative ;  and  where  a  duty  is  imposed,  there 
must  be  a  right  to  have  it  performed.  When  a  statute  imposes  a 
duty  upon  a  public  officer,  it  is  well  settled  that  any  person  having 
a  special  interest  in  the  performance  thereof  may  sue  for  a  breach 
thereof  causing  him  damage,  and  the  same  is  true  of  a  duty  im- 
posed by  statute  upon  any  citizen  (Cooley  on  Torts,  654;  Hover 
V.  Barkhoff,  44  N.  Y.  113 ;  Jetter  v.  N.  F.  C.  &  H.  R.  R.  R.  Co., 
2  Abb.  Ct.  App.  Dec.  458;  Heeney  v.  Sprague,  11  R.  T.  456; 
Couch  V.  Steele,  3  Ell.  &  Bl.  402).  Willy  v.  Mulledy,  78  N.  Y. 
306  (314). 

It  is  said  in  Ehrgot  v.  Mayor,  96  N.  Y.  264,  281,  that  the  wrong- 
doer is  responsible  for  the  natural  and  proximate  consequences 
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of  his  misconduct,  and  what  are  such  consequences  must  gener- 
ally be  left  for  the  determination  of  the  jury.  Citing  Milwaukee 
&  St.  Paul  R.  R.  Co.  V.  Kellogg,  94  U.  S.  469. 

The  rule  in  action  for  torts  is  that  a  party  is  entitled  to  recover 
such  damages  as  are  the  direct  consequences  of  the  acts  of  the  de- 
fendants, and  those  acting  under  their  direction  and  by  their 
authority.    Eten  v.  Luyster,  60  N.  Y.  252  (259). 

Bartlett,  J.,  in  Reisert  v.  City  of  New  York,  174  N.  Y.  196,  at 
207,  collates  the  authorities  upon  question  of  damages  applicable 
to  the  case  then  at  bar,  stating  that  the  rule  as  applied  to  con- 
tracts is  equally  applicable  to  a  trespass.  The  general  proposi- 
tion laid  down  is  that  a  party  shall  recover  all  the  damage  which 
has  been  occasioned  by  the  breach  of  the  contract  by  the  other 
party,  modified  in  two  respects.  First,  the  damages  must  flow 
directly  and  naturally  from  the  breach  of  the  contract.  Second, 
they  must  be  certain,  both  in  their  nature  and  in  respect  of  the 
cause  from  which  they  proceeded.  Speculative,  contingent,  and 
remote  damages,  which  cannot  be  directly  traced  to  the  breach 
complained  of,  are  excluded,  and  such  damages  only  are  allowed 
as  the  parties  may  fairly  be  supposed,  when  they  made  the  con- 
tract, to  have  contemplated  as  naturally  following  its  violation. 

The  rule  of  damages  in  civil  actions  does  not  depend  upon  the 
form  of  the  action.  Whether  it  be  in  contract  or  tort,  the  proper 
measure  of  damages,  except  where  punitive  damages  are  allowable, 
is  a  just  indemnity  to  the  party  injured,  for  the  loss  which  is  the 
natural,  reasonable,  and  proximate  result  of  the  wrongful  act 
complained  of,  and  which  a  proper  degree  of  prudence,  on  the 
part  of  the  complainant,  would  not  have  averted.  Baker  v.  Drake 
53  K  Y.  211. 

Whether  the  action  sounds  in  tort  or  is  based  upon  contract,  the 
rule  of  damages  is  the  same.  Scott  v.  Rogers,  31  N.  Y.  676; 
Baker  v.  Drake,  53  N.  Y.  211,  cited  in  Wright  v.  Bank  of  Me- 
tropolis,  110  K  Y.  237  (246). 

It  is  clear,  and  so  it  has  been  held  in  many  cases,  that  the  rule 
of  damages  should  not  depend  upon  the  form  of  the  action.  In  all 
civil  actions  the  law  gives,  or  endeavors  to  give,  a  just  indemnity 
for  the  wrong  which  has  been  done  the  plaintiff,  and  whether  the 
act  was  of  the  kind  designated  as  a  tort  or  one  consisting  of  a 
breach  of  a  contract  is,  on  the  question  of  damages,  an  irrelevant 
inquiry.    As  was  said  by  Rapallo,  J.,  in  Baker  v.  Drake,  53  K  Y. 
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211,  220,  the  inquiry  is,  what  is  an  adequate  indemnity  to  the 
party  injured,  and  the  answer  cannot  be  affected  by  the  form  of 
the  action  in  which  he  seeks  his  remedy.  In  special  cases,  where 
punitive  or  exemplary  damages  are  allowed,  an  exception  exists 
to  the  general  rule  of  indemnity.  Swain  v.  Schieffelin,  134  N.  Y. 
471,  474.  It  is  a  mistake,  therefore,  to  say  that  liability  for 
breach  of  covenant  is  less  extensive  than  for  that  of  tort,  if  cases 
of  tort  be  excluded  in  which  punitive  damages  are  allowed. 
United  States  Trust  Co.  v.  O'Brien,  143  N.  Y.  284  (288). 

The  rule  of  damages  in  civil  actions,  in  contract  or  tort,  except 
in  cases  where  punitive  damages  are  awarded,  is  a  just  indemnity 
for  the  wrong  which  has  been  done,  and  no  more,  and  the  true  test 
by  which  this  is  to  be  determined  is  the  amount  of  the  injury  which 
the  plaintiff  has  sustained.  Thayer  v.  Manley,  73  N.  Y.  305 
(307). 

In  all  civil  actions  the  law  gives,  or  endeavors  to  give,  a  just 
indemnity  for  the  wrong  which  has  been  done  the  plaintiff, 
whether  the  act  was  a  tort  or  breach  of  contract.  United  States 
Trust  Co.  V.  O'Brien,  143  N.  Y.  284  (287). 

The  party  who  suffers  from  a  breach  of  contract  must  so  act  as 
to  make  his  damages  as  small  as  he  reasonably  can.  He  must 
not,  by  inattention,  want  of  care,  or  inexcusable  negligence,  per- 
mit his  damage  to  grow  and  then  charge  it  to  the  other  party.  The 
law  gives  him  all  the  redress  which  he  should  have  by  indenmify- 
ing  him  for  the  damage  which  he  necessarily  sustains.  Parsons 
V.  Sutton,  66  K  Y.  92 ;  Hogel  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  28 
Hun,  363. 

A  party  seeking  to  recover  damages  must  do  nothing  to  enhance 
the  damage,  and  do  all  that  he  reasonably  can  to  diminish  them. 
But  he  is  not  bound  to  incur  any  hazard  or  assimie  any  unusual 
risks  for  that  purpose.  Roberts  v.  White,  73  N.  Y.  375  (380), 
citing  Parsons  v.  Sutton,  66  N.  Y.  98 ;  Dillon  v.  Anderson,  43 
N.  Y.  231 ;  Hamilton  v.  McPherson,  28  N.  Y.  72. 

The  question  of  proximate  and  remote  damages  is  considered 
in  Milton  v.  Hudson  Steamboat  Co.,  37  N.  Y.  210  (214),  citing 
numerous  authorities.  It  is  held  that  no  damages  can  be  recov- 
ered which  could  be  avoided  by  the  reasonable  exertions  of  the 
party  injured,  and  that  if  such  damages  are  enhanced  by  such 
negligence  or  willfulness,  the  increased  loss  justly  falls  on  him. 

The  law  imposes  upon  a  party  the  active  duty  of  making  rea- 
17 
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sonable  exertions  to  render  injury  as  light  as  possible,  and  if  the 
injured  party,  through  negligence  or  willfulness,  allows  the  dam- 
ages to  be  unnecessarily  enhanced,  the  increased  loss  justly  falls 
upon  him.    Hamilton  v.  McPherson,  28  N.  Y.  72. 

The  general  rule  for  determining  the  amount  of  damages  recov- 
erable for  the  violation  of  a  contract,  or  the  breach  of  the  duty,  is 
that  the  injured  party  is  entitled  to  such  as  are  the  natural,  and 
to  be  apprehended,  direct,  and  immediate  results  of  the  breach. 
This  rule  is  subject  to  the  qualification  that  if  the  person  injured 
thereafter  negligently  suffers  his  loss  to  be  enhanced,  the  increase 
so  occasioned  cannot  be  recovered  from  the  person  who  first  vio- 
lated his  contract  or  duty,  and  in  some  cases  it  is  incumbent  upon 
the  person  damnified  to  take  such  active  measures  as  he  reasonably 
may  to  minimize  the  damages  naturally  flowing  from  the  breach. 
Allen  V.  McConihe,  124  X.  Y.  342,  347. 

It  is  the  duty,  as  well  as  the  right,  of  a  person  whose  property 
is  injured  by  the  negligence  of  another  to  do  what  he  reasonably 
can  to  save  and  protect  it.  He  cannot  stand  still  and  omit  such 
care  as  he  can  reasonably  and  prudently  take,  and  thus  suffer  any 
loss,  and  cast  it  upon  another.    Rexter  v.  Starin,  73  N.  Y.  601. 

But  a  party  is  not  bound  to  use  unusual  or  extraordinary  means 
to  prevent  injuiy.  Bevier  v.  President  D.  &  H.  C.  Co.,  13  Hun, 
254. 

AETICLE  n. 

INTEREST  AS  DAMAGES. 

Sedgwick  on  Damages  (§  320),  says:  There  is  no  general 
principle  which  prevents  the  recovery  of  interest  in  actions  of  tort 
The  fact  that  the  demand  is  unliquidated  is  insufficient  to  exclude 
interest,  and  there  is  nothing  in  the  mere  form  of  the  action  which 
renders  it  unreasonable  that  interest  should  be  given.  Nevertheless 
it  is  in  the  region  of  tort  that  we  find  the  clearest  cases  for  the 
disallowance  of  interest. 

It  is  not  allowed  in  such  actions  as  assault  and  battery  or  for 
personal  injury  by  negligence,  libel,  slander,  seduction,  false  im- 
prisonment. But  where  the  tort  is  of  a  sort  to  deprive  the  plain- 
tiff of  property,  though  not  (as  in  the  case  of  conversion)  taking 
away  his  title  to  any  specific  thing,  interest  is  frequently  and  per- 
haps generally  allowed.  Thus,  where  the  value  of  the  property  is 
diminished  by  an  injury  wrongfully  inflicted,  it  has  been  held  that 
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the  jury  may  give  interest  on  the  amount  by  which  the  value  was 
diminished  from  the  time  of  the  injury.  {Walrath  v.  Redfield,  18 
K  Y.  457.  But  in  Black  v.  Camden  £  A.  R.  R.  &  Tr,  Co,,  45 
Barb.  40,  interest  in  such  a  case  was  said  to  be  in  the  discretion  of 
the  jury.)  So  interest  has  been  allowed  on  the  money  spent  in  re- 
pairing property  injured  {Whitehall  Tr.  Co.  v.  New  Jersey  8L  B. 
Co.,  51  N.  Y.  369)  or  in  repurchasing  property  wrongfully  taken 
and  sold  by  the  defendant. 

Sutherland  on  Damages  considers  this  question  and  cites  au- 
thorities at  section  355. 

It  is  said  in  opinion  of  O'Brien,  J.,  Wilson  v.  City  of  Troy,  135 
X.  Y.  96  (104),  that  the  principle  that  the  right  to  interest  in 
trover  and  trespass  was  in  the  discretion  of  the  jury,  has  been 
gradually  abandoned,  and  that  the  rule  now  is  that  plaintiff  is 
entitled  to  interest  on  the  value  of  the  property  converted  or  lost 
to  the  owner  by  a  trespass,  as  matter  of  law ;  that  the  rule  is  now 
settled  in  this  State  that  when  the  value  of  property  is  diminished 
by  an  injury  wrongfully  inflicted  the  jury  may  in  their  discre- 
tion give  interest  on  the  amount  by  which  the  value  is  diminished 
from  the  time  of  the  injury.  It  is  further  held  that  there  is  a 
class  of  actions  sounding  in  tort,  such  as  assault  and  battery,  slan- 
der and  libel,  seduction,  false  imprisonment,  etc.,  in  which  interest 
is  not  allowable  at  all.  There  is  another  class  in  which  the  law 
gives  interest  as  part  of  the  loss,  such  as  trover,  trespass,  replevin, 
etc.  And  still  a  third  class  in  which  interest  cannot  be  recovered 
as  of  right,  but  may  be  allowed  in  the  discretion  of  the  jury,  ac- 
cording to  the  circumstances  of  the  case.  Distinguishing  Sayre 
V.  State,  123  N.  Y.  291.  The  principal  authority  discusses  the 
ground  for  allowance  of  interest  in  actions  for  tort,  and  the  ap- 
plication of  the  rule  to  that  class  of  cases. 

In  Mairs  v.  Manhattan  Real  Estate  Assn.,  89  N.  Y.  498,  which 
was  an  action  to  recover  for  injury  to  property,  it  was  held  that 
the  trial  judge  properly  submitted  to  the  jury  the  question  whether 
the  allowance  of  interest  was  necessary  to  give  the  plaintiff 
compensation. 

Duryee  v.  Mayor,  96  N.  Y.  477,  holds  that  it  is  well  settled  that 
in  such  an  action  to  recover  even  unliquidated  damages,  the  al- 
lowance of  interest  by  way  of  damages  is  in  the  discretion  of  the 

jury. 

The  authorities  just  cited  were  collated  and  commented  upon  in 
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Mansfield  v.  N.  Y.  C.  &  H,  R.  R.  R,  Co.,  opinion  of  Bradley,  J., 
114  N.  Y.  331,  to  the  point  that  the  question  of  interest  in  such 
cases  is  for  the  jury.  Xumerous  other  authorities  as  to  the  allow- 
ance of  interest  are  cited,  commented  upon,  and  distinguished, 
holding  that  Mansfield  v.  N.  Y.  C,  etc.,  Co.,  102  N.  Y.  205,  was 
controlling  in  that  particular  case  against  the  allowance  of  in- 
terest, upon  the  ground  that  the  claim  was  unliquidated  and  un- 
certain in  amount,  as  well  as  speculative  and  for  prospective  profits. 

In  Brush  v.  Long  Island  R.  R.  Co.,  10  App.  Div.  535  at  540, 
42  K  Y.  Supp.  103,  affirmed  without  opinion  in  158  N.  Y.  742. 
it  is  said  that  the  rule  in  actions  for  tort  to  recover  unliquidated 
damages  is  that  the  jury  may  award  interest  in  their  discretion, 
but  are  not  bound  to  do  so,  citing  96  K  Y.  477,  114  K  Y.  331, 
supra. 

In  Jamieson  v.  N.  Y.  &  Rockaway  Beach  Co.,  11  App.  Div. 
60  (54),  42  N.  Y.  Supp.  915,  the  same  rule  is  laid  down,  citing 
the  same  authorities.  The  judgment  in  this  case  was  affirmed 
on  opinion  below  in  162  IS.  Y.  630. 

It  was  held  in  the  earlier  cases  that  interest  by  way  of  damages 
in  cases  of  torts  was  always  in  the  discretion  of  the  court  Law  v. 
Jackson,  2  Wend.  209. 

In  Hyde  v.  Stone,  7  Wend.  354,  it  was  said  that  interest  might 
be  given  by  way  of  damages  in  trover. 

And  in  Baker  v.  Wheeler,  8  Wend.  505,  that  the  rule  of  damages 
in  an  action  of  trover  was  a  question  of  law  not  to  be  submitted  to 
the  discretion  of  the  jury. 

In  Walrath  v.  Redfield,  18  N.  Y.  457,  it  was  said  that  in  general 
in  actions  ex  delicto  it  is  in  the  discretion  of  the  jury  whether  to 
allow  interest  by  way  of  damages  or  not.  This  was  said  in  an 
action  involving  injury  to  property. 

Parrott  v.  Knickerbocker  £  N.  Y.  Ice  Co.,  46  N.  Y.  361,  states 
the  rule  to  be  that  in  cases  of  trover,  replevin,  and  trespass,  interest 
on  the  value  of  property  unlawfully  td^en  or  treated  is  allowed  by 
way  of  damages  for  the  purpose  of  complete  indemnity  of  the 
property  injured,  and  that  the  same  rule  applies  as  to  interest  on 
the  value  of  property  lost  or  destroyed  by  the  wrongful  or  negli- 
gent act  of  another. 

In  McCormick  v.  Penn.  Cen.  R.  R.  Co.,  49  N.  Y.  303,  it  was 
said  that  in  action  of  trover,  interest  is  as  necessary  a  part  of  the 
complete  ind^nnity  as  the  value  itself,  and  in  fixing  the  damages 
is  no  more  in  the  discretion  of  the  court 
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Code,  §  1904,  provides  for  interest  iu  action  for  causing  death 
by  negligence. 

ABTICLE  in. 
SPECIAL  DAMAGES. 

Where  any  special  damages  have  naturally,  and  in  sequence, 
resulted  from  the  tort,  they  may  be  recovered.  Underbill  on  Torts, 
78. 

All  damages  which  ordinarily  and  in  the  natural  course  of 
things  might  fairly  be  expected  to  result,  and  have  resulted,  from 
the  commission  of  the  wrongful  act,  are  recoverable,  provided  they 
are  claimed  by  the  plaintiff  in  his  declaration.  x\ddison  on  Torts, 
1186. 

Under  a  general  allegation  of  damages,  the  plaintiff  may  prove 
and  recover  those  damages  which  naturally  and  necessarily  result 
from  the  act  complained  of;  for  these  damages  the  law  implies 
will  proceed  from  it  These  are  called  general,  as  contradistin- 
guished from  special,  damages,  which  are  the  natural,  but  not  the 
necessary,  consequence.     1  Sutherland  on  Damages,  763. 

"  In  cases  of  torts,  it  is  necessary  to  show  that  the  particular 
damage  in  respect  of  which  the  plaintiff  proceeds  must  be  the 
legal  and  natural  consequence  of  the  wrongful  acts  imputed  to 
the  defendant.  (1  Chit.  PI.  388;  8  East,  3.)  It  is  another  rule 
that  the  special  damage  must  be  particularized,  in  order  that  the 
defendant  may  be  able  to  meet  the  charge,  if  it  be  false;  if  it 
be  not  so  stated,  it  cannot  be  given  in  evidence.  And  if  the 
action  be  not  sustainable,  independent  of  the  special  damage,  the 
declaration  is  bad  on  demurrer.  (1  Chit.  PI.  389;  1  Saund.  243, 
note,  5,  8  T.  R  132.)"     Butler  v.  Kent,  19  Johns.  223  (228). 

"  Where  the  damages  actually  sustained  do  not  necessarily  arise 
from  the  act  complained  of,  and  consequently  are  not  implied  by 
law,  in  order  to  prevent  surprise  to  the  defendant,  the  plaintiff 
must  state  in  his  declaration  the  particular  damage  which  he  has 
sustained,  or  he  will  not  be  permitted  to  give  evidence  of  it  upon 
the  trial.  This  is  the  rule  laid  down  by  Mr.  Chitty,  Chitty  PI. 
385-388 ;  and  he  there  refers  to  a  great  variety  of  cases  to  illus- 
trate and  support  it.  8  T.  R.  133 ;  Peake's  N.  P.  C.  46,  62 ;  9 
Coke,  113-a ;  1  Saund.  346-a,  b,  note  2 ;  2  East,  154;  1  Saund.  243, 
note  5 ;  Viner's  Abr.  Ev.  tit.  b.  6.  See  also  9  Wend.  325.  The 
doctrine  is  unquestionable."     Squier  v.  Gould,  14  Wend.  160. 

This  case  and  Armstrong  v.  Percy,  5  Wend.  538,  are  cited  with 
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approval  in  Stevens  v.  Rodger,  25  Hun,  54,  where  it  was  held  that 
the  rale  laid  down  in  those  cases  is  a  salutary  one,  and  that  it 
applies  with  full  force  to  pleadings  under  the  Code. 

In  actions  for  torts,  damages  are  either  general  or  special. 
The  former  are  such  as  the  law  implies  to  have  accrued  from  the 
wrong  complained  of.  The  latter  are  such  as  really  took  place, 
and  are  not  implied  by  law,  and  are  superadded  to  general  damages 
arising  from  an  act  injurious  in  itself,  as  when  some  particular 
loss  arises  from  the  uttering  of  slanderous  words  actionable  in 
themselves;  or  are  such  as  arise  from  an  act  indifferent  and  not 
actionable  in  itself,  but  injurious  only  in  its  consequences,  as 
when  words  become  actionable  only  by  reason  of  special  damage 
ensuing.  The  former  description  need  not  be  stated  in  the  decla- 
ration, for  the  reason  that  presumptions  of  law  are  not  in  general 
to  be  pleaded.  But  the  latter,  when  the  law  does  not  necessarily 
imply  that  the  plaintiff  sustained  damage  by  the  act  complained  of, 
is  essential  to  the  validity  of  the  declaration  to  show  particularly. 
And  when  the  damages  sustained  do  not  necessarily  arise  from 
the  act  complained  of,  and  consequently  are  not  implied  by  law, 
the  plaintiff  must  in  general  state  the  particular  damage  which 
he  has  sustained,  or  he  will  not  be  permitted  to  give  evidence  of  it. 
(1  Chit.  PI.  385;  Butler  v.  Kent,  19  Johns.  228);  Dumont  v. 
Smith,  4  Den.  319  (322). 

Special  damages,  although  the  natural  result  of  an  injury,  if 
they  are  not  the  necessary  result,  ought  to  be  pleaded.  Cibulski  v. 
Hutton,  47  App.  Div.  108,  62  N.  Y.  Supp.  166,  citing  Hergert 
V.  Union  Ry.  Co.,  25  App.  Div.  218,  49  N.  Y.  Supp.  307. 

The  plaintiff  is  entitled  to  recover,  as  a  recompense  for  his  in- 
jury, all  the  damages  which  are  the  natural  and  proximate  conse- 
quence of  the  act  complained  of.  (2  Qreenl.  Ev.,  §  256.)  Those 
which  necessarily  result  from  the  injury  are  termed  general  dam- 
ages, and  may  be  shown  under  the  general  allegation  of  damages 
at  the  end  of  the  declaration.  But  such  damages  as  are  the 
natural,  although  not  the  necessary,  result  of  the  injury  are  termed 
special  damages,  and  must  be  stated  in  the  declaration  to  prevent 
a  surprise  upon  the  defendant;  and,  being  so  stated,  may  be  re- 
covered.    Vanderslice  v,  Newton,  4  N.  Y.  130  (132). 

Where  the  damages  necessarily  result  and  naturally  flow  from 
the  injury  complained  of,  they  may  be  recovered  without  any 
special  averment     Jutte  v.  Hughes,  67  N.  Y.  267. 


Digitized  by  VjOOQIC 


DAMAGES.  263 


Art.  4.     Consequential  Damages. 


Where  the  damages  are  such  as  necessarily  and  naturally  result 
from  the  injury  complained  of,  it  is  not  necessary  that  they  should 
be  specially  averred  in  order  to  authorize  a  recovery.  Argotsinger 
V.  Tinea,  82  N.  Y.  308  (3li). 

Under  an  allegation  in  a  complaint  that,  by  reason  of  the 
failure  of  defendant  to  keep  drains  on  his  premises  in  repair, 
water  overflowed  on  plaintiff's  premises,  interfering  with  their 
use,  it  was  held  that  the  plaintiff  might  show  he  had  lost  rents 
by  consequence  of  the  flow  of  the  waters  into  his  cellars,  and  that 
it  was  not  necessary  to  plead  loss  of  rents  as  special  damages ;  tha4; 
they  were  such  as  necessarily  and  naturally  resulted  from  the 
injury  complained  of,  and  a  special  averment  was  not  necessary 
in  order  to  authorize  a  recovery.     Jutte  v.  Hughes,  67  N.  Y.  267. 

When  a  plaintiff  allies  that  his  person  has  been  injured  and 
proves  the  allegation,  the  law  implies  damages,  and  he  may  re- 
cover such  as  necessarily  and  immediately  flow  from  the  injury 
(which  are  called  general  damages),  under  a  general  allegation 
that  damages  were  sustained ;  but  if  he  seeks  to  recover  damages 
for  consequences  which  do  not  necessarily  and  immediately  flow 
from  the  injury  (which  are  called  special  damages),  he  must  al- 
lege the  special  damages  which  he  seeks  to  recover.  Oumb  v. 
Twenty-third  St.  Ry.  Co.,  114  K  Y.  411  (414). 

AETICEE  IV. 
CONSEQUENTIAL  DAMAGES. 

It  is  not  an  answer  to  a  claim  to  recover  damages  for  a  tort 
that  the  injury  suffered  was  the  result  of  a  series  of  acts,  some 
of  which  were  lawful  and  innocent ;  nor  is  the  plaintiff  precluded 
from  proving  these  lawful  acts,  which  are  essential  links  in  the 
chain  constituting  the  wrong  complained  of.  Rich  v.  N.  Y.  C. 
d  H.  R.  R.  R.  Co.,  87  N.  Y.  382. 

When  an  injury  is  not  direct,  but  consequential,  such  as  is  caused 
by  concussion  from  a  blast  which  by  shaking  the  earth  injures  the 
property,  there  is  no  liability  in  the  absence  of  negligence.  Sulli- 
van v.  Dounham,  161  K  Y.  290  (296),  citing  Benner  v.  Atlantic 
Dredging  Co.,  134  N.  Y.  156,  distinguishing  Hay  v.  Cohoes  Co., 
2  X.  Y.  159;  Tremain  v.  Cohoes  Co.,  2  X.  Y.  163;  St.  Peter  v. 
Denison,  58  N.  Y.  416. 

The  doctrine  is  well  established  in  this  State  that  public  officers 
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lawfully  employed  in  making  public  improvements  and  corpora- 
tions engaged  in  the  performance  of  work  of  a  public  nature, 
authorized  by  law,  are  not  liable  for  consequential  damages  occa- 
sioned by  it  to  others,  unless  caused  by  misconduct,  negligence, 
or  unskillfulness.  Atwater  v.  Trustees,  124  N.  Y.  602  (608), 
citing  numerous  authorities. 

When  a  municipal  corporation  has  general  authority  by  statute 
to  make  a  public  improvement  in  a  public  street  which  does  not 
involve  direct  encroachment  upon  private  property,  it  is  not  liable 
for  consequential  damages,  unless  they  are  caused  by  negligence, 
misconduct,  or  want  of  skill  on  the  part  of  its  agents  or  servants. 
Uppington  v.  City  of  New  York,  165  N.  Y.  222  (229). 

Where  the  property  of  an  abutting  owner  is  damaged,  or  even 
his  easements  interfered  with  in  consequence  of  the  work  of  an 
improvement  in  a  public  street  conducted  under  a  lawful  author- 
ity, he  is  without  remedy  or  redress,  even  though  no  provision 
for  compensation  is  made  in  the  statute.  Whatever  detriment 
the  improvement  may  be  to  the  abutter  in  such  cases  is  held  to  be 
damnum  ahseque  injuria.  Fries  v.  N.  Y,  &  H.  R,  R,  Co., 
169  N.  Y.  270  (277),  citing  Radcliff's  Exrs.  v.  Mayor,  etc.,  of 
Brooklyn,  4  N.  Y.  195;  Fohnshee  v.  City  of  Amsterdam,  142 
K  Y.  118 ;  Talbot  v.  N.  Y.  &  H.  R.  R.  Co.,  151  N.  Y.  155 ; 
Rauensiein  v.  N.  Y.,  L.  &  W.  Ry.  Co.,  136  N.  Y.  528 ;  Muhlker 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  173  N.  Y.  549. 

But  where  the  injury  is  so  direct  as  to  amount  to  an  invasion 
of  a  private  right,  which  no  legislative  sanction  can  justify  or  ex- 
cuse, a  recovery  may  be  had.  Huff  mire  v.  City  of  Brooklyn,  162 
K  Y.  584. 

An  act  done  under  a  lawful  authority,  if  done  in  a  proper  man- 
ner, will  not  subject  the  party  doing  it  to  an  action  for  the  con- 
sequences, whatever  they  may  be,  nor  will  a  man  be  answerable 
for  the  consequences  of  enjoying  his  own  property  in  the  way 
such  property  is  usually  enjoyed,  unless  an  injury  results  to  an- 
other from  the  want  of  proper  care  or  skill  on  his  part.  But  an 
^  action  will  lie  where  a  man  goes  beyond  the  legitimate  use 
of  his  owTi  property;  where  he  enters  or  casts  anything  upon 
the  land  of  another ;  where  he  diverts  a  stream  of  water  from  his 
neighbor's  land,  without  having  title  to  anything  more  ehan  the 
usufruct ;  or  where  he  uses  his  own  property  in  such  a  negligent 
and  improper  manner  as  to  cause  injury  to  others.     Radcliff's 
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Executors  v.  Mayor,  etc.,  of  Brooklyn,  4  X.  Y.  196,  cited  and 
followed  in  Bauenstein  v.  JV.  Y.,  L.  £  W.  B.  B.  Co.,  136  K  Y. 
528  (537). 

Municipal  corporations,  engaged  in  the  performance  of  works  of 
a  public  nature  authorized  by  law,  are  not  liable  for  consequential 
damages  occasioned  thereby,  to  others,  where  private  property  is 
not  directly  encroached  upon,  unless  such  damages  are  caused  by 
misconduct,  negligence,  or  unskillfulness.  Atwater  v.  Trustees  of 
Village  of  Canandaigua,  124  N.  Y.  602. 

When  a  municipal  corporation  has  general  authority  by  stat- 
ute to  make  a  public  improvement  in  a  public  street,  which  does 
not  involve  direct  encroachment  upon  private  property,  it  is  not 
liable  for  consequential  damages,  unless  they  are  caused  by  negli- 
gence, misconduct,  or  want  of  skill  on  the  part  of  its  servants  or 
agents.  (Atwater  v.  Trustees  of  Canandaigua,  124  iN".  Y.  602 ; 
Badcliff  V.  Mayor,  etc.,  4  N.  Y.  195 ;  Transportation  Co.  v.  Chir 
cago,  99  U.  S.  635 ;  2  Dill,  on  Mun.  Corp.,  §  1029 ;  Shearman  & 
Kedfield's  Negligence,  §  272.)  In  such  cases  the  corporation  is 
the  agent  of  the  State,  and  acts  done  in  the  proper  exercise  of 
governmental  powers  do  not  make  such  agent  liable  at  common 
law,  even  if  they  indirectly  affect,  but  do  not  directly  invade 
private  property.  If  the  work  is  unlawful,  the  injury  willful, 
or  the  damages  are  owing  to  the  failure  of  the  proper  authorities 
to  exercise  due  care  or  skill,  there  is  no  exemption  from  liability, 
even  when  the  undertaking  is  wholly  for  the  benefit  of  the  public. 
Uppington  v.  City  of  New  York,  165  N.  Y.  222  (229). 

When  in  the  exercise  of  authority  conferred  upon  them  by  the 
legislature,  municipal  corporations  perform  acts  as  a  result  of 
which  some  indirect  or  consequential  injury  is  sustained  by  an  in- 
dividual, the  latter  has  no  right  of  action  for  such  injury.  Such 
injuries  are  damnum  absque  injuria.  But  when  a  municipal  cor- 
poration takes  the  property  of  an  individual  it  must  pay  for  it. 
Huffmire  v.  City  of  Brooklyn,  162  N.  Y.  584  (591). 

When  the  sovereign  power  of  a  State  has  interfered  for  a  pub- 
lic purpose  by  a  law  expressly  and  specifically  authorizing  a 
direct  and  certain  act,  party  performing  such  act  is  not  liable  for 
any  consequential  damages  he  may  have  sustained  by  reason  of 
the  defendant's  having  obeyed  the  mandate  of  the  State.  Fries  v. 
N.  Y.  &  N.  H.  B.  B.  Co.,  169  N.  Y,  270  (277,  283). 
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PROSPECTIVE  DAMAGES. 

In  Witherbee  v.  Meyer,  166  N.  Y.  446 ;  s.  c,  6  N.  T.  Annot  Gas. 
167,  opinion  Parker,  Ch.  J.,  it  is  said  (p.  168) :  "  The  general 
rule  is  that  the  party  injured  is  entitled  to  recover  all  of  his  dam- 
ages, including  gains  prevented  as  well  as  losses  sustained,  but 
this  rule  is  subject  always  to  two  conditions:  First,  that  the 
damages  shall  be  such  as  must  have  been  fairly  within  the  con- 
templation of  the  parties  to  the  contract  at  the  time  it  was  made ; 
and,  second,  they  must  be  certain,  not  only  in  their  nature,  but  as 
respects  the  cause  from  which  they  proceed,  for  the  law  wisely 
adopts  that  mode  of  estimating  damages  which  is  most  definite 
and  certain."  Citing  Freeman  v.  Clute,  3  Barb.  424 ;  Orifjln  v. 
Colver,  16  N.  Y.  489 ;  Rogers  v.  Bemus,  69  Pa.  St.  432 ;  Penny- 
packer  V.  Jones,  106  Pa.  St.  237 ;  Cassidy  v.  LeFevre,  45  N.  Y. 
562;  Manhattan  Stamping  Works  v.  Koehler,  45  Hun,  160; 
Rochester  Lantern  Co.  v.  Stiles  &  Parker  P.  Co.,  136  N.  Y.  209. 

In  a  very  full  note  to  this  case  in  5  N.  Y.  Annot  Gas.  at  p.  170, 
it  is  said :  "  How  far  prospective  damages  should  be  allowed  as 
an  element  of  damages  for  the  breach  of  a  contract  or  for  a  tort, 
has  always  been  a  mooted  question,  as  shown  by  the  frequent  dis- 
cussions of  the  subject  by  the  courts.  The  courts  have  frankly 
admitted  the  difficulty  of  establishing  fixed  rules  in  this  respect" 

In  this  note  a  number  of  cases,  both  as  to  contracts  and  torts, 
are  referred  to.  Among  those  laying  down  the  rule  as  to  right  to 
recover  for  profits  prevented,  where  the  action  is  in  tort,  are: 
Ehenreiter  v.  Dahlman,  19  Misc.  Rep.  9,  42  N.  Y.  Supp.  867 ; 
Langan  v.  Potter,  8  Misc.  Rep.  541,  28  N.  Y.  Supp.  752 ;  Wolif 
V.  Hvass,  11  Misc.  Rep.  561,  32  N.  Y.  Supp.  798 ;  Schalscha  v. 
Third  Ave.  R.  R.  Co.,  19  Misc.  Rep.  141,  43  K  Y.  Supp.  251  j 
Feinstein  v.  Jacobs,  15  Misc.  Rep.  474,  37  N.  Y.  Supp.  345; 
Ooldschmid  v.  City  of  New  York,  14  App.  Div.  135,  43  N.  Y. 
Supp.  447 ;  Carpenter  v.  Pennsylvania  R.  R.  Co.,  13  App.  Div. 
328,  43  N.  Y.  Supp.  203;  Snow  v.  Pulitzer,  142  N.  Y. 
263;  Jutte  v.  Hughes,  67  N.  Y.  267;  Schile  v.  Brokhahus, 
80  N.  Y.  614;  Whitehall  Transportation  Co.  v.  N.  J.  Steam- 
boat Co.,  61  K  Y.  369 ;  Evans  v.  Keystone  Oas  Co.,  148  X.  Y. 
112,  and  Leach  v.  N.  Y.,  N.  H.  £  H.  R.  R.  Co.,  89  Hun,  377, 
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35  K  T.  Supp.  305,  where  it  was  held,  per  FoUett,  J.  (p.  380) : 
'^  When  it  is  uncertain  whether  damages  have  been  caused  by  the 
violation  of  a  contract,  none  can  be  recovered,  a  jury  not  being 
permitted  to  speculate  whether  damages  may  not  have  been  oc- 
casioned ;  but  when  it  appears  that  damages  have  been  caused  by 
the  breach  of  a  contract,  the  amount  of  which  is  uncertain  and  in- 
capable of  ascertainment  by  computation  or  by  direct  evidence, 
the  injured  party  is  entitled  to  recover  such  as  he  can  show  to 
be  the  direct  results  of  the  breach  of  the  contract.  In  manv  cases 
the  damages  can  be  ascertained  by  computation,  or  are  in  their 
nature  capable  of  being  definitely  fixed,  and  in  such  cases  the 
parties  are  confined  to  direct  evidence  and  are  not  permitted  to 
prove  collateral  facts  from  which  inferences  as  to  the  amount  of 
damages  sustained  may  be  drawn.  In  cases  where  the  damages 
cannot  be  fixed  by  computation  or  by  direct  evidence,  the  kind  and 
character  of  evidence  admissible  for  the  purpose  of  proving  the 
damages  depend  upon  the  circumstances  of  each  case.  Evidence 
which  would  be  quite  competent  in  one  case  would  be  utterly  in- 
competent in  another,  and  the  inquiry  always  is  whether,  under 
the  circumstances  of  the  case  in  hand,  evidence  has  been  given 
which  would  authorize  a  jury  to  award  more  damages  than  are 
shown  to  flow  directly  from  the  breach  of  the  contract." 

In  Snow  V.  Pulitzer,  142  N.  Y.  263,  it  was  said,  opinion  per 
Earl,  J. :  "  But  the  principal  item  of  recovery  was  on  account 
of  the  prospective  profits  from  the  plaintiff's  business  during  the 
remainder  of  the  term  of  his  lease,  and  that  they  were  proper  to 
be  considered  in  estimating  his  damages  in  a  case  like  this,  where 
he  was  evicted  and  his  business  broken  up  by  the  trespass  and 
wrong  of  the  defendant,  was  decided  in  Schile  v.  Brokhahus,  80 
K  Y.  614." 

The  rule  referred  to  is  recognized  in  Hangen  v.  Hachemeister, 
114  K  Y.  566. 

In  an  action  at  law  for  a  trespass  committed  in  piling  dirt 
upon  the  plaintiff's  land,  his  recovery  is  limited  to  damages  ac- 
cruing prior  to  the  commencement  of  the  action,  and  he  cannot  re- 
cover prospective  damages,  based  upon  the  theory  that  the  tres- 
pass will  be  permanent;  it  is,  therefore,  error  for  the  court  to 
charge  that  he  is  entitled  to  recover  the  difference  between  the 
value  of  the  land  with,  and  its  value  without,  the  dirt  upon  it. 
Mott  V.  Lewis,  52  App.  Div.   558,  65  N.  Y.  Supp.  31,  citing 
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numerous  authorities.  This  rule  was  applied  as  to  damages  for  loss 
of  prospective  crops.  CHllett  v.  Trustees  of  Kinderhook,  77  Hun, 
604;  Kinsey  v.  City  of  New  York,  75  App.  Div.  262;  Busert  v. 
City  of  New  York,  69  App.  Div.  302. 

In  Uline  v.  N.  Y.  C.  £  H,  R.  R.  R.  Co.,  101  N.  Y.  98,  the  court 
considered  the  right  to  recover  for  prospective  damages  for  an 
unlawful  structure  erected  upon  plaintiff's  premises.  It  was 
held  that,  "  Where  a  railroad  is  unlawfully  constructed  in  a  street, 
in  an  action  by  an  adjacent  owner  to  recover  damages,  he  is  en- 
titled to  recover  simply  the  damages  sustained  up  to  the  com- 
mencement of  the  action,  and  it  seems  for  any  damages  thereafter 
sustained,  other  actions  may  be  brought  successively  until  the  nui- 
sance shall  be  abated.  The  structure  being  a  nuisance,  the  rail- 
road company  is  under  legal  obligation  to  remove  it,  and  it  is  not 
to  be  presumed  that  it  will  continue  it  permanently.  Damages, 
therefore,  may  not  be  awarded  upon  that  assumption,  nor  will  the 
judgment  operate  as  a  purchase  of  the  right  to  have  the  structure 
remain. 

"Accordingly  held,  that  proof  and  an  allowance  as  damage  for 
the  permanent  diminution  in  the  market  value  of  plaintiff's  lots 
was  improper,  conceding  that  the  embankment  was  unlawfully 
constructed. 

"  It  seems  that  where  a  railroad  is  unlawfully  constructed  in  a 
street,  the  adjacent  owner  has  these  remedies:  he  may  bring  suc- 
cessive suits  to  recover  his  damages;  he  may  bring  an  action  in 
equity  to  restrain  the  operation  of  the  road  and  compel  the  abate- 
ment of  the  nuisance ;  or  when  the  highway  has  been  exclusively 
appropriated,  he  may  maintain  an  action  of  ejectment. 

"  The  authorities  upon  the  subject  of  the  damages  recoverable  in 
actions  of  trespass  collated  and  discussed.'' 

It  is  said  of  this  case  in  Sutherland  v.  City  of  Brooklyn,  156 
N.  Y.  605,  that  the  rule  of  damages  is  so  exhaustively  examined 
in  the  opinion  of  Judge  Earl  that  it  is  unnecessary  to  review  the 
authorities  in  detail. 

"  Where  one  has  trespassed  upon  the  lands  of  another,  and  the 
encroachment  is  practically  a  permanent  one,  the  rule  of  dam- 
ages is  the  difference  between  the  value  of  the  property  before 
the  trespass  was  committed  and  afterward  (Argotsinger  v.  Vines, 
82  N.  Y.  308),  or,  as  it  has  been  otherwise  expressed,  the  measure 
of  damages  is  the  '  depreciation  in  the  value  of  the  property.' 
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(Sutherland  on  Damages,  §  1017.)"  Ooldschmid  v.  City  of  New 
York,  14  App.  Div.  135  (141),  43  N.  Y.  Supp.  447. 

AETICLE  VI. 
SPECULATIVE  DAMAGES. 

Damages  that  are  uncertain,  contingent,  or  speculative  are  not 
recoverable.  Damages  may  be  speculative  or  imcertain  in  several 
respects.  First,  it  may  be  uncertain  whether  the  party  claiming 
damages  has  in  a  legal  sense  been  damaged  at  all.  Second,  though 
damages  from  some  cause  be  shown,  it  may  be  imcertain  whether 
in  the  particular  case  they  resulted  from  the  defendant's  acts.  Or 
third,  the  damages  may  be  wholly  uncertain  in  measure  or  extent. 

8  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  608. 

It  is  frequently  difficult  in  the  administration  of  the  law  to 
apply  the  proper  rule  of  damages,  and  the  decisions  upon  the 
subject  are  not  harmonious.  The  cardinal  rule  undoubtedly  is  that 
the  one  party  shall  recover  all  the  damage  which  has  been  occa- 
sioned by  the  breach  of  the  contract  by  the  other  party.  But  this 
rule  is  modified  in  its  application  by  two  others:  The  damages 
must  flow  directly  and  naturally  from  the  breach  of  the  contract, 
and  they  must  be  certain,  both  in  their  nature  and  in  respect  of 
the  cause  from  which  they  proceeded.  Under  this  latter  rule 
speculative,  contingent,  and  remote  damages  which  cannot  be 
directly  traced  to  the  breach  complained  of  are  excluded.  Under 
the  former  rule  such  damages  only  are  allowed  as  the  parties  may 
fairly  be  supposed  when  they  made  the  contract  to  have  contem- 
plated as  naturally  following  its  violation.    (Hadley  v.  Baxendale, 

9  Exch.  341;  Griffin  v.  Colver,  16  N.  Y.  489;  Leonard  v.  N.  F. 
etc.,  Tel  Co.,  41  N.  Y.  644,  566 ;  Cassidy  v.  LeFevre,  45  N.  Y. 
562.)  Rochester  Lantern  Co.  v.  The  Stiles  &  Parker  Press  Co., 
136  K  Y.  209  (217). 

Where  a  wrong  had  been  done  from  which  pecuniary  injury 
has  resulted,  or  where  injury  is  the  natural  or  probable  result  of 
a  wrong,  the  injured  party  is  not  remediless,  although  the  extent 
of  the  injury  is  not  capable  of  precise  proof.  The  jury  in  such 
a  case  may  fix  the  damages  within  reasonable  limits,  as  best  they 
may.  Actions  for  defamation  or  involving  recovery  for  pain  or 
suffering  are  examples.  But  where  damages  claimed  are  neither 
the  probable  result  of  the  wrong  nor  capable  of  proof,  they  can- 
not be  awarded  by  the  jury.     It  is  not  in  the  interest  of  justice 
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to  extend  the  field  of  speculation  in  jury  trials  beyond  its  present 
limits,  and  to  sustain  the  ruling  in  this  case  would  go  beyond 
what  has  been  hitherto  sanctioned  by  the  courts.  Butler  v.  Man- 
hattan Ry.  Co,,  143  N.  Y.  417  (422). 

The  authorities  on  this  subject  are  collated  and  considered  in 
Witherhee  v.  Meyer,  155  N.  Y.  446,  opinion  Parker,  Ch.  J. 

ABTICLE  Vn. 
NOMINAL  DAMAGES. 

Damages  may  be  classed  as  nominal,  compensatory,  and  ex- 
emplary; the  latter  also  termed  punitive  or  vindictive  damages, 
or  popularly  termed  *^  smart  money."  Nominal  damages  are  dam- 
ages insignificant  in  amount  —  a  sum  of  money  that  can  be  spoken 
of,  but  has  no  existence  in  point  of  quantity  —  such  as  are  awarded 
only  in  cases  where  the  law  presumes  the  damage.  Whenever  the 
law  presumes  damage  it  presumes  the  least  possible  amount,  that 
is,  nominal  damages.     Hale  on  Damages,  24. 

In  this  class  of  cases  a  wrong  can  be  shown  without  proof  of 
damage.  There  is  a  legal  presumption  that  a  right  has  been 
evaded  and  that  damages  follow ;  but,  in  the  absence  of  proof  as 
to  the  amount,  nominal  damages  are  given.  Sutherland  on  Dam- 
ages, 18 ;  Webb  v.  Portland  Mfg.  Co.,  3  Sumn.  189. 

Damages  may  be  nominal,  ordinary,  or  exemplary.  Nominal 
damages  are  a  sum  of  so  little  value  as  compared  with  the  cost 
and  trouble  of  suing  that  it  may  be  said  to  have  "  no  existence  in 
point  of  quantity,"  such  as  a  shilling  or  a  penny,  which  sum  is 
awarded  with  the  purpose  of  not  giving  any  real  compensation. 
Such  a  verdict  means  one  of  two  things.  According  to  the  nature 
of  the  case  it  may  be  honorable  or  contumelious  to  the  plaintiff. 
Either  the  purpose  of  the  action  is  merely  to  establish  a  right,  no 
substantial  harm  or  loss  having  been  suffered,  or  else  the  jury, 
while  unable  to  deny  that  some  legal  wrong  has  been  done  to  the 
plaintiff,  have  formed  a  very  low  opinion  of  the  general  merits 
of  his  case.  This,  again,  may  be  on  the  ground  that  the  harm 
he  suffered  was  not  worth  suing  for,  or  that  his  own  conduct  had. 
been  such  that  whatever  he  did  suffer  at  the  defendant's  hands 
was  morally  deserved.  The  former  state  of  things,  where  the 
verdict  really  operates  as  a  simple  declaration  of  rights  between 
the  parties,  is  most  conmionly  exemplified  in  actions  of  trespass 
brought  to  settle  disputed  claims  to  rights  of  way,  rights  of  com- 
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mon,  and  other  easements  and  profits.  The  other  kind  of  award 
of  nominal  damages,  where  the  plaintiff's  demerits  earn  him  an 
illusory  sum,  such  as  one  farthing,  is  illustrated  chiefly  by  cases 
of  defamation,  where  the  words  spoken  or  written  by  the  de- 
fendant cannot  be  fully  justified,  and  yet  the  plaintiff  has  done 
so  much  to  provoke  them,  or  is  a  person  of  such  generally  worth- 
less character  as  not  to  deserve,  in  the  opinion  of  the  jury,  any 
substantial  compensation.  Webb's  Pollock  on  Torts,  212,  213, 
214. 

There  is  a  class  of  cases  where  nominal  damages  may  settle  a 
question  of  title  or  determine  rights  of  the  greatest  importance. 
A  leading  principle  which  the  courts  ever  bear  in  mind  is  that 
wherever  there  is  a  wrong,  there  should  be  a  remedy  to  redress  it. 
Citing  authorities  that  where  defendant  has  broken  a  contract, 
plaintiff  is  entitled  to  recover  at  least  nominal  damages.  Deven- 
dorf  V.  WeH,  42  Barb.  227. 

Where  it  is  not  possible,  from  the  nature  of  the  case,  to  estab- 
lish the  extent  of  the  injury  to  reasonable  certainty,  only  nominal 
damages  can  be  recovered.  Taylor  v.  Bradley,  39  N.  Y.  129; 
Washhum  v.  Hubbard,  6  Lans.  11. 

Actual  damage  is  not  necessary  to  an  action;  a  violation  of 
right  with  the  possibility  of  damiage  forms  the  ground  of  an  action. 
Allaire  v.  Whitney,  1  Hill,  484  (487),  citing  Ashby  v.  White, 
2  Ld.  Raym.  948 ;  Crooker  v.  Bragg,  10  Wend.  260. 

The  rule  was  reaffirmed  in  Whitney  v.  Allaire,  4  Den.  554. 

It  is  said  in  Dixon  v.  Clough,  24  Wend.  187,  that  unauthorized 
entry  upon  the  land  of  another  is  a  trespass,  and  whether  the 
owner  suffered  much  or  little,  he  is  entitled  to  a  verdict  for  some 
damages.  In  that  case  it  was  said  that  the  action  was  brought 
for  the  purpose  of  trying  the  existence  of  the  defendant's  right. 

An  action  is  frequently  a  vindication  of  plaintiff's  title,  even 
though  he  recovers  only  nominal  damages.  Hammond  v.  Zehner, 
21  N.  Y.  118 ;  N.  Y.  Rubber  Co,  v.  Rothery,  132  K  Y.  293  (297). 

Generally  when  one  encroaches  upon  the  right  of  another,  the 
law  gives  a  right  of  action  and  nominal  damages  may  be  recov- 
ered in  order  to  prevent  the  encroachment  from  ripening  into  a 
legal  right     Webb  v.  Portland  Mfg.  Co.,  3  Sumn.  189. 

Where  there  is  a  diversion  of  the  waters  of  the  strjeam,  which 
materially  diminishes  its  natural  flow  over  the  lands  of  a  pro- 
prietor below,  he  may  maintain  an  action  and  is  entitled  to  re- 
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cover  nominal  damages,  although  he  has  as  yet  made  no  use  of 
the  waters,  or  water  enough  is  left  in  the  stream  for  the  purposes 
of  his  business  as  then  conducted.  This  right  to  recover  nominal 
damages  is  substantial,  as  it  confirms  the  proprietor's  right  to 
the  beneficial  use  of  the  waters  of  the  stream  as  it  was  accustomed 
to  fiow  before  the  diversion,  and  if  withheld  might  t^nd  to  impeach 
or  destroy  his  title  by  adverse  user.  N.  Y.  Rubber  Co.  v.  Rothery, 
132  N.  Y.  293. 

ABTICLE  Vm. 
COMPENSATORY  DAMAGES. 

The  cardinal  principle  governing  the  award  of  damages  both 
in  cases  of  tort  and  breaches  of  contract  is  that  plaintiff  should 
receive  a  just  compensation  for  the  loss  suffered.  Hale  on  Dam- 
ages, 33. 

Although  the  law  does  not  attempt  the  impossibility  of  replac- 
ing the  plaintiff  in  exactly  the  position  he  was  in  before  the  in- 
jury, yet,  within  the  bounds  of  possibility,  its  aim  is  compensation. 
Sedgwick  on  Damages,  50. 

The  damages  recoverable  in  actions  for  torts  or  wrongs  have 
long  since  been  classified  into  compensatory  and  punitive  or  ex- 
emplary. Compensatory  damages  are  not  recoverable,  except  upon 
proof  of  certain  facts,  and  punitive  damages  are  not  recoverable 
without  proof  of  facts  additional  to  the  facts  required  to  recover 
compensatory  damages.  The  distinction  between  the  two  kinds  is 
quite  as  well  defined  and  is  as  essential  as  the  distinction  between 
different  causes  of  action.  Compensatory  damages,  as  indicated 
by  the  word  employed  to  characterize  them,  simply  make  good  or 
replace  the  loss  caused  by  the  wrong.  Exemplary  damages,  as  also 
indicated  by  the  word  employed  to  characterize  them,  besides  mak- 
ing good  the  loss,  serve  to  punish  and  make  an  example  of  the 
wrongdoer.  Voltz  v.  Blachmar,  64  N.  T.  440-444;  Fischer  v. 
Met.  El.  R.  R.  Co.,  34  Hun,  433 ;  Rawlins  v.  Yidvard,  34  Hun, 
205,  and  the  authorities  cited  by  the  justice  in  delivering  the 
opinion  of  the  General  Term,  at  page  208. 

Compensatory  damages  proceed  from  a  sense  of  natural  justice 
and  are  designed  to  repair  that  of  which  one  has  been  deprived 
by  the  wrong  of  another.  To  this  species  of  damages  the  legis- 
lature or  the  courts  have,  from  time  to  time,  in  certain  classes  of 
wrongs,  added  another  kind  of  damage,  when  their  commission 
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was  prompted  or  characterized  by  motives  of  malice,  cruelty,  op- 
pression, wantomiess,  or  recklessness.  Reid  v.  Terwilliger,  116 
N.  T.  530  (534). 

The  rule  of  recovery  is  compensation.  Where  the  loss  is  pecu- 
niary and  is  present  and  actual  and  can  be  measured,  but  no 
evidence  is  given  showing  its  extent,  or  from  which  it  can  be 
inferred,  the  jury  can  allow  nominal  damages  only.  Leeds  v. 
Metropolitan  Gas  Light  Co,,  90  N.  Y.  26,  cited  in  Countryman  v. 
Fonda,  J.  £  O.  R,  R.  Co.,  166  N.  Y.  201  (208).  Baker  v.  Mank. 
R.  R.  Co.,  118  N.  Y.  536  (537). 

In  actions  for  personal  torts,  the  compensatory  damages  which 
may  be  recovered  of  the  principal  for  the  wrongful  act  of  an  agent 
include  not  merely  plaintiff's  pecuniary  loss  but  also  compensation 
for  mental  suffering.  2  Wait's  Actions  and  Defenses,  445,  citing 
Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  95 ;  Townsend  v. 
N.  Y.  C.  R.  R.  Co.,  56  K  Y.  295 ;  Weed  v.  Panama  R.  R.  Co., 
17  N.  Y.  362. 

ABTICLE  IX. 
EXEMPLARY  DAMAGES. 

Punitive,  vindictive,  and  exemplary  damages  are  in  their  legal 
contemplation  synonymous  terms.  2  Wait's  Actions  and  De- 
fenses, 446,  citing  Chiles  v.  Drake,  2  Mete.  146. 

The  object  of  exemplary  or  punitive  damages  has  been  held  to 
be  to  compensate  the  person  injured  and  to  punish  the  offender, 
with  all  that  punishment  implies ;  that  is,  in  addition  to  inflicting 
a  ipenaltj  for  the  past  offense,  to  deter  the  offender  from  the  com- 
mission of  similar  wrongs  in  the  future,  as  well  as  all  other  persons 
by  the  example  thereby  afforded.  12  Am.  &  Eng.  Encyc.  of  Law 
(2ded.),  6, 

"  The  distinction  between  compensatory  and  exemplary  damages 
is  quite  as  well  defined  and  as  essential  as  the  distinction  between 
different  causes  of  action.  Compensatory  damages,  as  indicated 
by  the  word  employed  to  characterize  them,  simply  make  good  or 
replace  the  loss  caused  by  the  wrong.  Exemplary  damages,  as 
also  indicated  by  the  word  employed  to  characterize  them,  besides 
making  good  the  loss,  serve  to  punish  and  make  an  example  of 
the  wrongdoer."     Reid  v.  Terwilliger,  116  N".  Y.  530  (534). 

In  vindictive  actions  jurors  are  always  authorized  to  give  ex- 
emplary damages  where  the  injury  is  attended  with  circumstances 
18 
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of  aggravation^  and  the  rule  is  laid  down  ^vithout  the  qualification 
that  we  are  to  regard  either  the  possible  or  the  actual  punishment 
of  the  defendant  by  indictment  and  conviction  at  the  suit  of  the 
people.     Cook  v.  Ellis,  6  Hill,  466. 

In  vindictive  actions,  as  they  are  sometimes  termed,  such  as 
libel,  assault  and  battery,  and  false  imprisonment,  the  conduct  and 
motive  of  the  defendant  is  open  to  inquiry,  with  a  view  to  the 
assessment  of  damages;  and  if  the  defendant,  in  committing  the 
wrong  complained  of,  acted  recklessly  or  willfully  and  maliciously, 
with  a  design  to  oppress  and  injure  the  plaintiff,  the  jury,  in 
fixing  the  damages,  may  disregard  the  rule  of  compensation,  and 
beyond  that  may,  as  a  punishment  to  the  defendant,  and  as  a 
protection  to  society  against  a  violation  of  personal  rights  and 
social  order,  award  such  additional  damages  as  in  their  discretion 
they  may  deem  proper.  The  same  rule  has  been  held  to  apply 
in  the  case  of  a  willful  injury  to  property,  and  in  actions  of  tort 
founded  upon  negligence,  amounting  to  misconduct  and  reckless- 
ness. Yoltz  V.  BUckmar,  64  N.  Y.  440  (444),  citing  Tillotson 
V.  Cheetham,  3  Johns.  56;  King  v.  Boot,  4  Wend.  113;  Tifft  v. 
Culver,  3  Hill,  180 ;  Cook  v.  Ellis,  6  Hill,  466 ;  Burr  v.  Burr, 
7  Hill,  207 ;  Taylor  v.  Church,  8  N.  Y.  460 ;  Hunt  v.  Bennett,  19 
N.  Y.  174 ;  Millard  v.  Brown,  35  N.  Y.  297. 

To  justify  an  award  of  exemplary  damages  the  evidence  must 
show  on  the  defendant's  part  malice,  or  fraud,  or  gross  negligence. 
The  act  causing  the  damage  must  be  wanton  or  malicious,  or  gross 
or  outrageous,  or  there  must  appear  a  design  to  oppress  and  in- 
jure. The  purpose  of  awarding  such  damages  is  to  punish  a 
wrongdoer,  and  unless  a  wrong  motive  exists  there  is  no  basis  for 
such  award.     Powers  v.  Manhattan  Ry.  Co.,  120  N.  Y.  178  (182). 

Where  there  is  a  deliberate  intention  to  injure  plaintiff  a  jury 
may  give  "  such  further  damages  as  are  suited  to  the  aggravated 
character  which  the  act  assumes  and  as  are  necessary  as  an  ex- 
ample to  deter  from  the  doing  of  such  injury."  The  principle 
IS  well  established  that  in  actions  for  injuries  to  the  person,  com- 
mitted under  the  influence  of  actual  malice,  or  with  intent  to 
injure  the  plaintiff,  the  jury,  in  their  discretion,  may  give  damages 
beyond  the  actual  injuries  sustained,  for  the  sake  of  the  example. 
Damages  not  only  to  recompense  the  sufferer,  but  to  punish  the 
offender.  Taylor  v.  Church,  8  N.  Y.  452,  collating  authorities 
and  calling  attention  to  the  fact  that  most  if  not  all  the  authorities 
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upon  this  subject  were  cited  by  counsel  in  Kendall  v.  Stone,  5 
N.  Y.  14. 

It  was  said  by  Andrews,  Ch.  J.,  in  Holmes  v.  Jones,  147  N.  Y. 
59  (67),  in  an  action  of  libel,  that  the  amount  of  damages  is  pe- 
culiarly within  the  province  of  the  jury.  That  the  jury  may 
give  nominal  damages,  or  damages  to  a  greater  or  less  amount, 
as  they  shall  determine.  The  jury  may  award  damages  which 
are  merely  comi)ensatory,  or  damages  beyond  mere  compensation, 
called  punitive  or  vindictive  damages,  by  way  of  example  or  pun- 
ishment, when  in  their  judgment  the  defendant  was  incited  by 
actual  malice  or  acted  wantonly  or  recklessly  in  making  the  de- 
famatory charge. 

In  the  same  case  on  previous  appeal.  Earl,  J.,  said,  121  N.  Y. 
461  (467) :  "  That  if  the  jury  came  to  the  conclusion  from  the 
circumstances  and  nature  of  the  charge  made  in  the  libel,  that 
the  publication  was  malicious,  in  bad  faith,  or  recklessly,  or  care- 
lessly, or  wantonly  made,  they  could  go  beyond  compensation  and 
award  punitive  damages." 

These  cases  and  that  of  Warner  v.  Press  Co.,  132  N.  Y. 
181,  are  cited  with  approval.  Smith  v.  Matthews,  152  N.  Y.  152 
(158). 

In  all  actions  on  the  case  for  torts  a  jury  may  give  exemplary 
or  vindictive  damages,  depending  upon  the  peculiar  circumstances 
of  each  case,  but  counsel  fees  as  such  ought  not  to  be  taken  as  the 
measure  of  punishment  or  a  necessary  element  in  its  infliction. 
Day  V.  WoodwoHh,  13  How.  (U.  S.)  363. 

Exemplary  damages  may  be  given  for  torts  to  personal  prop- 
erty. Schuler  v.  Roberts,  21  N.  Y.  Supp.  27 ;  Schuler  v.  Roberts, 
Memorandum,  66  Hun,  626. 

In  case  of  wanton  cruelty.  Wort  v.  Jenkins,  14  Johns.  351, 
cited  Taylor  v.  Church,  8  N.  Y.  452  (462) ;  Bump  v.  Betis,  23 
Wend.  86. 

For  injuries  to  real  property.     AUabach  v.  Utt,  51  N.  Y.  651. 

Exemplary  damages  are  not  allowed  where  there  has  been  no 
intentional  offense  committed,  but  where  defendant  has  only  done 
what  he  honestly  believed  to  be  his  duty.  Hamilton  v.  Third  Ave. 
R.  R.  Co.,  53  K  Y.  25. 

It  is  said  in  Dyke  v.  National  Transit  Co.,  22  App.  Div.  360 
(362),  49  N.  Y.  Supp.  180,  "Punitive  damages  are  not  the 
plaintiff's    right,    but    are    given,    as    said    in    Livingstone    v. 
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Rawyards  Coal  Co,,  (5  App.  Gas.  25,  33  Moak's  Eng.  Rep. 
622),  when  the  court  *will  assert  its  authority  to  punish  fraud 
by  fixing  the  person  with  the  value  of  the  whole  of  the  prop- 
erty which  he  has  so  furtively  taken,  and  making  him  no 
allowance  in  respect  of  what  he  has  so  done.'  In  Loos  v.  Wil- 
kinson  (113  N.  Y.  497)  it  is  said:  '  It  is  the  general  rule,  even 
in  actions  to  recover  damages  for  pure  torts,  that  the  plaintiff 
shall  recover  compensation  for  such  damages  only  as  he  has  actu- 
ally suffered ;  and  such  is  the  invariable  rule  in  all  cases,  except 
where  *  *  *  punitive  damages  may  be  awarded,  and  in  such 
cases  courts  are  constantly  striving  to  come  nearer  to  the  rule  of 
compensation.  It  is  not  denied  that  there  are  many  cases  of 
purely  constructive  torts  in  which  the  courts  have  permitted  the 
injured  party  to  recover  more  than  he  has  lost.  Of  course,  as 
against  such  a  wrongdoer,  the  courts  ought  to  award  the  injured 
party  full  indemnity,  and  need  not  scrimp  the  measure.  Hence, 
I  suspect,  it  is  that  they  have  taken  the  less  pains  to  notice  that 
the  rules  which  they  follow  are  punitive  in  their  nature,  and 
should  be  limited  to  cases  in  which  the  wrongdoer  deserves  pun- 
ishment.' " 

Punitive  damages  being  imposed  as  a  punishment  for  the  willful 
or  reckless  misconduct  of  a  wrongdoer,  cannot  be  inflicted  regard- 
less of  his  intent,  whether  good  or  bad.  Donivan  v.  Manhattan 
Ry.  Co.,  1  Misc.  Rep.  368,  21  N.  Y.  Supp.  457. 

The  opinion  of  Pryor,  J.,  collates  authorities  upon  the  subject 
of  punitive  damages  and  discusses  the  question  as  to  whether  a 
corporation,  master,  is  responsible  for  punitive  damages  for  an 
inexcusable  assault  and  battery  to  its  servant.  Held,  that  when 
the  evidence  authorizes  the  inference  that  the  servant  acted  from 
an  innocent  motive  and  from  the  supposed  discharge  of  his  duty, 
punitive  damages  cannot  be  allowed. 

While  a  master  is  liable  in  compensatory  damages  for  an  illegal 
arrest  caused  by  his  servant,  if  his  manner  of  conducting  busi- 
ness justified  the  jury  in  believing  that  the  servant  in  causing 
such  arrest  was  acting  within  the  scope  of  his  employment  and 
discharging  the  ordinary  duties  imposed  upon  him,  he  cannot  be 
held  liable  for  punitive  or  vindictive  damages  by  reason  of  wanton, 
oppressive,  or  malicious  acts  of  the  servant,  unless  there  is  proof 
to  implicate  him  and  make  him  particeps  criminis  of  his  servant^s 
acts ;  and  in  an  action  brought  against  a  master  for  an  illegal  ar- 
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rest  caused  by  his  servant,  it  is  reversible  error  for  the  trial  court, 
after  instructing  the  jury  as  to  the  law  of  compensatory  damages, 
to  instruct  them  that  they  had  also  the  power,  if  they  thought 
proper,  to  award  punitive  or  vindictive  damages  in  addition  to 
the  amount  fixed  by  them  for  compensatory  damages,  without 
further  instructing  them  that  such  damages  should  not  be  awarded 
unless  there  was  proof  showing  that  the  acts  of  the  servant  were 
wanton,  oppressive,  or  malicious  and  that  the  master  was  impli- 
cated with  the  servant  therein,  or  had  either  expressly  or  impliedly 
authorized  or  ratified  them.  Craven  v.  Bloomingdale,  171  N.  Y. 
439. 

ARTICLE  X. 

MITIGATION  OF  DAMAGES. 

Mitigation  of  damages  is  what  the  expression  imports,  a  re- 
duction of  the  amount  of  damages;  not  by  proof  of  facts  which 
are  a  bar  to  a  part  of  the  plaintiff's  cause  of  action  or  a  justifica- 
tion, nor  yet  of  facts  which  constitute  a  cause  of  action  in  favor 
of  the  decedent,  but  rather  facts  which  show  that  the  plaintiff's 
conceded  cause  of  action  does  not  entitle  him  to  so  large  an  amount 
as  the  showing  on  his  side  would  otherwise  justify  the  jury  in 
allowing  him.     1  Sutherland  on  Damages,  226. 

Matters  may  be  shown  in  mitigation  which  are  not  a  full  excuse 
or  justification,  but  tend  to  excuse  or  justify  the  act  complained 
of.     1  Sutherland  on  Damages,  227. 

"As  a  ground  of  provocation  for  an  attack,  either  upon  the 
person  or  the  character  of  an  individual,  whatever  took  place  at 
the  time  may  be  given  in  evidence  by  the  defendant  in  mitigation 
of  damages,  for  the  law  makes  allowance  for  the  infirmities  of 
human  nature  and  for  what  is  done  in  the  heat  of  passion,  pro- 
duced by  the  improper  conduct  of  the  adverse  party.  The  prin- 
ciple on  which  this  evidence  of  provocation  is  received  is  the  same, 
whether  the  suit  is  for  an  injury  done  to  the  character  or  to  the 
person  of  the  plaintiff."  Maynard  v.  Beardsley,  7  Wend.  560 
(564),  opinion  of  Walworth,  Chancellor. 

Although  provocation  fails  to  justify  the  defendant,  it  may  be 
relied  upon  by  him  in  mitigation,  even  of  compensatory  damages. 
This  is  correlative  to  the  rule  which  permits  circumstances  of 
aggravation,  such  as  time  and  place  of  an  assault  or  insulting 
words,  or  other  circumstances  of  indignity  and  contumely,  to  in- 
crease them.     Kiff  v.  Youmans,  86  N.  Y.  824  (330). 
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The  rule  as  to  evidence  in  mitigation  of  damages  is  considered 
in  McKyring  v.  Bull,  16  N.  Y.  297,  under  the  provisions  of  the 
old  Code.  Attention  is  here  called  to  the  case  as  citing  authori- 
ties upon  mitigation  of  damages  at  common  law.  See  Code,  §  536, 
for  rule  as  to  pleading. 

Any  act  of  plaintiff  enhancing  the  injury  resulting  from  the 
act  complained  of  may  be  shown  in  mitigation.  1  Sutlierland  on 
Damages,  237. 

It  cannot  be  said,  as  a  matter  of  law,  that  a  person  who  has 
sustained  personal  injuries  through  the  negligence  of  another  is 
bound  to  use  any  particular  means  to  reduce  the  damage,  unless 
the  particular  means  would  necessarily  have  that  result  and  would 
be  such  as  a  reasonable  and  prudent  man  would  use;  he  is  not 
bound,  as  a  matter  of  law,  to  use.  a  particular  means  to  effect  a 
cure  which  would  or  might  cause  him  to  suffer  more  serious  in- 
jury or  death.  The  rule  of  damages  in  such  cases  is  not  at  all 
doubtful.  It  is,  that  the  parly  who  claims  to  have  suffered  dam- 
age by  the  tort  of  another  party  is  bound  to  use  reasonable  and 
proper  efforts  to  make  the  damage  as  small  as  practicable,  and 
that  he  is  not  entitled  to  recover  for  any  damage  which,  by  the 
use  of  such  efforts,  might  have  been  avoided,  because  they  are 
not  to  be  regarded  as  the  natural  result  of  the  tort.  8  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  606;  Blate  v.  Third  Ave.  R.  R.  Co,,  44 
App.  Div.  163  (167),  60  N.  Y.  Supp.  732. 

Where  neglect  on  the  part  of  the  plaintiff  to  do  anything  to 
lessen  the  amount  of  damages  is  shown,  the  burden  is  upon  him 
to  show  that  the  neglect  did  not  contribute  to  the  injury.  It  is 
a  question  for  the  jury,  and  the  defendant  is  not  called  upon  to 
show  that  the  neglect  contributed  to  the  injury.  Morrison  v.  Long 
Island  R.  R.  Co.,  3  App'.  Div.  205,  38  N.  Y.  Supp.  393. 

Acts  of  the  parties  by  which  the  loss  or  injury  has  been  reduced 
or  partially  compensated,  or  any  peculiar  or  exceptional  facts 
tending  to  show  that  plaintiff's  injury  is  less  than  it  would  appear 
to  be,  or  that  of  the  defendant  less  culpable,  may  be  sho\vn  in 
mitigation.  Sutherland  on  Damages,  238,  244 ;  Russell  v.  Turner, 
7  Johns.  189 ;  Allen  v.  Suydam,  20  Wend.  321 ;  Ledyard  v.  Jones, 
7  N.  Y.  550 ;  Ball  v.  Liney,  48  K  Y.  6 ;  Bank  of  Rome  v.  CuHiss, 
1  Hill,  275. 

No  attempt  is  made  to  collate  the  authorities  on  this  subject, 
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a?  they  more  properly  belong  to  the  consideration  of  the  particular 
causes  of  action  under  which  they  will  be  more  fully  considered. 

In  actions  for  damages  for  the  value  of  property  lost  or  con- 
verted, evidence  that  the  real  value  of  the  property  is  less  than 
the  apparent  value  is  admissible.  Potter  v.  Merchards'  Bank, 
28  N.  Y.  641. 

In  Remsen  v.  Bryant,  24  Misc.  Rep.  238  (240),  52  N.  Y.  Supp. 
515,  Gaynor,  J.,  says:  "  Nor  can  the  actual  damage  to  the  plain- 
tiff be  whittled  down  or  mitigated  by  proof  of  lack  of  malice  in 
the  defendant  in  actions  of  tort.  It  is  only  the  smart  money  that 
can  be  mitigated  or  prevented  by  such  proof."  Citing  Millard  v. 
Brown,  35  N.  Y.  297  (300),  in  which  Morgan,  J.,  delivering  the 
opinion  of  the  court,  says :  "  It  is  believed  that  in  cases  of  tort  to 
the  property,  where  there  are  no  circumstances  of  aggravation,  tlie 
rule  of  damages  is  the  same  as  in  cases  of  contract.  When  the 
injury  is  to  the  person  or  character  or  feeling,  and  the  facts  dis- 
close fraud,  malice,  violence,  cruelty,  or  the  like,  damages  may  be 
given  by  way  of  punishment  for  the  benefit  of  the  community  and 
as  a  restraint  to  the  transgressor."    Citing  Mayne  on  Damages,  13. 

In  Wuensch  v.  Morning  Journal  Assn.,  4  App.  Div.  110  (115), 
38  N.  Y.  Supp.  605,  it  was  said  that  mitigation  extends  only  to 
punitive  or  exemplary  damages.     (See  Code,  §  536.) 

It  is  of  the  essence  of  mitigating  circumstances  that  they  do 
not  constitute  a  total  defense  to  the  action,  but  are  those  facts 
from  which  the  party  acting  upon  them  might  reasonably  suppose 
that  the  offense,  for  the  punishment  of  which  the  prosecution  was 
instituted,  had  been  conmiitted  by  the  defendant  therein.  It  also 
follows  from  this  fact  that  the  rules  by  which  the  sufficiency  of  a 
pleading  is  ordinarily  determined,  viz.,  materiality  and  relevancy, 
cannot  be  applied  in  all  of  their  strictness  to  a  partial  defense  by 
way  of  mitigating  circumstances.  Bradner  v.  Faulkner,  93  N.  Y. 
615  (517). 

The  burden  of  proving  that  the  damages  which  had  been  sus- 
tained by  the  plaintiff  could  have  been  prevented  unquestionably 
rests  upon  the  party  guilty  of  the  breach.  Hamilton  v.  McPher- 
son,  28  K  Y.  72-77,  citing  Costigan  v.  Railroad  Co.,  2  Den.  609. 

It  is  said  in  Lanpher  v.  Clark,  149  N.  Y.,  opinion  of  O'Brien, 
J.,  at  page  476,  that  the  defendant  may  prove,  under  section  536, 
by  way  of  mitigation,  any  facts  not  amounting  to  a  total  defense, 
tending  to  mitigate  or  reduce  the  damages,  if  they  are  set  forth 
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in  the  answer,  either  with  or  without  one  or  more  defenses  to  the 
entire  cause  of  action  when  a  defense  is  interposed. 

In  actions  for  personal  wrongs,  the  defendant,  who  does  not 
deny  that  the  verdict  must  pass  against  him,  may  give  evidence 
to  show  that  the  plaintiff  in  some  degree  brought  the  thing  upon 
herself.  And  when  the  words  "  in  mitigation  "  are  used  in  cases 
other  than  those  of  slander  and  libel,  they  still  refer  to  such  dam- 
ages as  are  punitive  or  exemplary.  In  this  sense  the  words  are 
used  in  the  Code  of  Civil  Procedure  (§  536).  Under  a  general 
denial  it  must  always  be  proper  to  give  evidence  tending  to  reduce 
or  mitigate  the  actual  damages  suffered  by  plaintiff.  Wandell 
V.  Edwards,  25  Hun,  500,  citing  Fraser  v.  Berkeley,  7  Car  &  P. 
621. 

Damages  actually  sustained  cannot  be  mitigated  by  speculating 
upon  what  might  have  followed  a  different  course  of  action.  Bills 
V.  N.  Y.  C.  B.  B.  Co.,  84  N.  Y.  5. 

In  an  action  to  recover  damages,  evidence  on  the  part  of  the 
defendant  that  the  plaintiff  was  insured  and  had  received  pay- 
ment on  his  insurance  is  not  competent  for  the  purpose  of  miti- 
gating damages.  Carpenter  v.  Eastern  Transportation  Co.,  71 
X.  Y.  574;  BHggs  v.  N.  Y.  C.  &  11.  B.  B.  B.  Co.,  72  X.  Y.  26. 

Mayne  on  Damages,  92,  gives  the  reason  for  this  rule,  that 
to  permit  a  reduction  of  damages  on  such  a  ground  would  be  to 
allow  the  wrongdoer  to  pay  nothing  and  take  all  the  benefit  of  a 
policy  of  insurance  without  paying  a  premium. 

ABTICLE  ZI. 
AGGRAVATION  OF  DAMAGES. 

Circumstances  of  aggravation  such  as  time  and  place  of  an  as- 
sault, or  insulting  words,  or  other  circumstances  of  indignity 
and  contumely,  may  be  given  in  evidence  to  increase  damages. 
Kiff  V.  Youmans,  86  N.  Y.  324. 

The  actual  pecuniary  damages  in  actions  for  torts  can  rarely 
be  computed,  and  are  never  the  sole  rule  of  assessment.  The  state, 
degree,  quality,  trade,  or  profession  of  the  party  injured,  as  well 
as  of  the  party  who  did  the  injury,  must  be  and  generally  are 
considered  by  the  jury  in  giving  damages.  TUlotson  v.  Cheethaniy 
3  Johns.  56  (63). 
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The  facts  which  go  to  aggravate  damages  are  incidentally  dis- 
cussed in  Burr  v.  Burr^  7  Hill,  207,  at  p.  217,  by  Strong,  Senator. 

In  actions  of  torts,  the  damages  for  which  cannot  be  measured 
by  a  standard,  all  the  facts  constituting  and  accompanying  the 
wrong  should  be  proved ;  and  though  there  be  a  legal  standard  for 
the  principal  wrong,  if  aggravations  exist,  they  may  be  proved,  to 
enhance  damages ;  and  every  case  of  personal  tort  must  necessarily 
go  to  the  jury  on  its  special  facts.  These  embrace  the  res  gestce, 
and  the  age,  sex,  and  statics  of  the  parties ;  this,  whether  the  case 
be  one  for  compensation  only,  or  also  for  exemplary  damages, 
where  they  are  allowed.  To  rebut  malice,  the  defendant  may  also 
show  any  pertinent  facts.  1  Sutherland  on  Damages,  745,  746, 
747. 

ARTICLE  Xn. 
LIQUIDATED  DAMAGES  OR  PENALTY. 

The  question  as  to  whether  a  stipulated  sum  agreed  to  be  paid 
for  nonperformance  is  liquidated  damages  or  a  penalty  arises  out 
of  contract.  If  the  payment  of  such  sum  is  considered  to  be  a 
penalty,  it  is  in  the  nature  of  forfeiture  for  a  breach.  Earl,  J., 
in  Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y.  45  (57),  says  this 
question  ^'  has  been  frequently  before  the  courts,  and  has  given 
them  much  trouble.  The  cases  cannot  all  be  harmonized,  and  they 
furnish  conspicuous  examples  of  judicial  efforts  to  make  for  par- 
ties wiser  and  more  prudent  contracts  than  they  had  made  for 
themselves.  Courts  of  law  have,  in  8ome  cases,  assumed  the  func- 
tions of  courts  of  equity,  and  have  relieved  parties  by  forced  and 
imnatural  constructions  from  stipulations  highly  penal.  Where 
an  amount,  stipulated  as  liquidated  damages,  would  be  grossly  in 
excess  of  the  actual  damages,  they  have  leaned  to  hold  it  a  penalty. 
Where  the  actual  damages  were  uncertain  and  difficult  of  ascer- 
tainment, they  have  leaned  to  hold  the  stipulat<^d  amount  to  have 
been  intended  as  liquidated  damages.  No  form  of  words  has  been 
regarded  as  controlling.  But  the  fundamental  rule,  as  often  an- 
nounced, is  that  the  construction  of  these  stipulations  depends,  in 
each  case,  upon  the  intent  of  the  parties,  as  evinced  by  the  entire 
agreement  construed  in  the  light  of  the  circumstances  under  which 
it  was  made,"  citing  numerous  authorities. 

In  Little  v.  Banks,  85  N.  Y.  258,  it  is  said  that  the  rule  of 
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the  courts  is  to  arrive  at  the  actual  intention  of  the  parties,  but 
that  this  cannot  be  entirely  determined  by  the  use  of  the  word 
"  penalty,"  or  the  words  "  liquidated  damages,"  and  that  the  word 
"  forfeit "  is  not  conclusive ;  whether  the  sum  agreed  upon  is  to 
be  regarded  as  a  penalty  must  be  arrived  upon  in  view  of  the 
circumstances  in  each  particular  case. 

Vann,  J.,  in  Curtis  v.  Van  Bergh,  161  N.  Y.  47,  at  p.  52, 
says,  after  citing  authorities :  "  These  authorities  show  that  the 
courts  have  struggled  hard  against  the  apparent  intention  of  the 
parties,  in  order  to  relieve  the  one  in  default  from  an  improvident 
bargain.  It  is,  however,  the  law  of  this  State,  as  settled  by  this 
court,  that  where  the  language  used  is  clear  and  explicit  to  that 
eflFect,  the  amount  is  to  be  deemed  liquidated  damages  when  the 
actual  damages  contemplated  at  the  time  the  agreement  was  made 
are  in  their  nature  uncertain  and  unascertainable  with  exactness, 
and  may  be  dependent  upon  extrinsic  considerations  and  circum- 
stances, and  the  amount  is  not,  on  the  face  of  the  contract,  out  of 
all  proportion  to  the  probable  loss." 

The  rule  deducible  from  all  the  cases  is,  that  where  it  is  ascer- 
tainable from  the  terms  of  an  agreement,  construed  in  the  light 
of  the  surrounding  circumstances  under  which  it  was  made,  that 
a  sum  of  money  is  agreed  upon  by  the  parties  as  the  measure  of 
damage  which  will  be  sustained  by  the  nonperformance  of  that 
agreement,  and  the  sum  thus  agreed  upon  under  the  circumstances 
is  not  so  excessive  as  to  shock  the  moral  sense,  courts  will  hold 
the  parties  to  their  agreement  and  keep  them  bound  by  their 
contract.  Dunn  v.  Morgenthau,  73  App.  Div.  147  (148),  76 
K  Y.  Supp.  827,  citing  Cotheal  v.  Talmage,  9  N.  Y.  554;  Cle- 
ment V.  Cash,  21  N.  Y.  258;  Kemp  v.  Knickerbocker  Ice  Co., 
69  N.  Y.  57 ;  Ward  v.  H.  R.  B.  Co.,  125  N.  Y.  235 ;  CuHia  v. 
Van  Bergh,  161  N.  Y.  52;  Little  v.  Banks,  85  N.  Y.  265. 

"  The  question  is  to  be  determined  upon  the  intention  of  the  par- 
ties as  gathered  from  the  language  used  in  the  contract  considered 
in  the  light  of  the  circumstances  and  conditions  as  they  existed 
at  the  time  when  it  was  made.  Where  the  language  is  clear  and 
explicit,  providing  that  the  sum  reserved  is  to  be  regarded  as 
liquidated  damages,  effect  will  be  given  to  such  language  unless 
the  damages  resulting  from  the  breach  are  definitely  ascertain- 
able and  the  sum  reserved  is  bo  great  as  to  be  an  unconscionable 
measure  for  the  damage  sustained.    If,  however,  the  damages  are 
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certain  and  may  be  easily  ascertained,  and  the  sum  reserved  is 
unconscionable,  although  the  language  in  terms  expressly  declares 
the  sum  to  be  liquidated  damages  and  not  a  penalty,  courts  have 
uniformly  disregarded  the  express  language  and  declared  the  same 
to  be  a  penalty.  This  construction  is  arrived  at  by  a  considera- 
tion of  the  whole  instrument  and  the  surroundings  and  therefrom 
deducing  an  intention  of  the  parties  to  regard  the  sum  reserved 
as  a  penalty.  While  the  courts  declare  that  it  is  the  intention 
of  the  parties  whiih  governs,  and  thereby  disregard  express  lan- 
guage, in  reality  the  rule  of  construction  is  adopted  to  prevent 
injustice,  relieve  from  hardships,  and  deny  right  to  enforce  an  un- 
conscionable  and  inequitable  agreement.  Caesar  v.  Rubinson,  71 
App.  Div.  180  (182),  75  N.  Y.  Supp.  544. 


ARTICLE  Zm. 
DOUBLE,  TREBLE,  AND  INCREASED  DAMAGES. 

The  Code  uses  the  terms  "  double  damages,"  "  treble  damages," 
and  '*  increased  damages." 

Double  damages  are  twice  the  amount  of  actual  damages.  War- 
ren V.  Doolittle,  5  Cow.  678  (687). 

Treble  damages  are  three  times  the  actual  damages.  King  v. 
Havens,  25  Wend.  420. 

"  Increased  damages,"  so-called,  are  referred  to  under  section 
1901  of  the  Code,  where  it  is  provided  that  in  actions  brought  for 
suing  in  the  name  of  another,  the  person  whose  name  was  used 
may  recover  his  actual  damages  and  $250  in  addition  thereto. 

By  section  1184,  it  is  provided  that  where  double,  treble,  or 
other  increased  damages  are  given  by  statute,  single  damages  only 
are  to  be  found  by  the  jury  unless  a  different  rule  is  prescribed  by 
statute,  and  that  the  sum  so  found  must  be  increased  by  the  court 
and  judgment  rendered  accordingly. 

By  subdivision  3  of  section  708,  a  person  who  willfully  con- 
ceals or  withholds  property  liable  to  attachment  under  certain 
circumstances  is  liable  to  double  damages. 

Treble  damages  are  provided  for  by  section  125,  as  against  a 
sheriff  or  other  officer,  who  violates  certain  provisions  of  the 
article  in  which  it  is  contained. 

Section  863,  that  a  person  arrested  contrary  to  the  preceding 
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provisions  of  the  title  of  which  the  section  is  a  part  shall  be  liable 
to  the  plaintiff  in  treble  damages. 

Sections  1655  and  1658  provide  for  treble  damages  in  an  action 
for  waste. 

Section  1668,  that  treble  damages  may  be  recovered  in  certain 
actions  for  cutting  down  trees,  etc.,  and  section  1669,  that  like 
damages  may  be  had  if  a  person  is  ejected  from  real  property  in 
a  forcible  manner  or  is  held  and  kept  out  by  force,  or  by  putting 
him  in  fear  of  personal  violence. 

Section  1901  gives  treble  damages  in  an  action  for  suing  in 
the  name  of  another  where  the  action  is  brought  by  the  adverse 
party. 

Under  section  3257,  increased  damages  do  not  carry  increased 
costs. 

In  Prignitz  v.  McTieman,  18  Misc.  Rep.  651,  43  N.  Y.  Supp. 
074,  it  was  held  that  treble  damages  could  be  recovered  where  the 
defendant  unlawfully  and  willfully  destroyed  plaintiff's  property, 
citing  Penal  Code,  §  654;  Livingston  v.  Plainer,  1  Cow.  175; 
King  v.  Havens,  25  Wend.  420;  Jermain  v.  Booth,  1  Den.  639. 
It  is  held  in  the  opinion,  per  Dunmore,  J.,  that  the  rule  seems  to 
be  well  settled  that  unless  it  appears  from  the  record  that  a  single 
value  alone  was  found,  it  will  be  presumed  that  treble  value  was 
found.     Citing  authorities. 

Query :  Whether  this  is  the  rule  under  section  1184  of  the  Code, 
see  McCruden  v.  Rochester  By.  Co,,  5  Misc.  Rep.  59,  25  N.  Y. 
Supp.   114. 

Where  the  waste  complained  of  is  the  result  of  neglect  to  re- 
pair, rather  than  tortious  conduct,  the  landlord  in  an  action  against 
his  tenant  cannot  recover  treble  damages.  Danzigar  v.  Silberthan, 
21  Civ.  Proc.  283. 

A  plaintiff  is  not  entitled  to  recover  treble  damages  where  his 
complaint  is  not  limited  to  a  claim  for  damages  under  the  statute 
giving  treble  damages,  but  imposes  another  and  distinct  cause  of 
action.  Van  Deusen  v.  Young,  29  N.  Y.  9  (34),  citing  Mooers  v. 
Allen,  2  Wend.  247;  Benton  v.  Dale,  1  Cow.  160. 

When  treble  damages  are  allowed  under  the  provisions  of  the 
Code  in  an  action  for  cutting  trees,  etc.,  is  considered  and  the 
authorities  cited  in  Fiero  on  Special  Actions,  577, 
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ABTICIiB  ZIV. 
DAMAGES  AGAINST  JOINT  TORT   FEASORS. 

The  extent  of  individual  participation  in,  or  of  expected  bene- 
fit from  a  wrong  by  a  joint  tort  feasor  is  immaterial;  each  and 
all  of  the  tort  feasors  are  liable  for  the  entire  damage.  1  Suther- 
land on  Damages,  211;  Knickerbacker  v.  Colver,  8  Cow.  Ill; 
Williams  v.  Sheldon,  10  Wend.  654 ;  Ball  v.  Loomis,  29  N.  Y.  412. 

Parties  who  are  jointly  and  severally  liable  for  damages  can- 
not by  any  arrangement  between  themselves  prejudice  the  rights 
of  the  injured  party  as  to  the  prosecution  of  the  wrongdoers. 
Dyett  V.  Hymen,  129  N.  Y.  351  (356). 

It  is  said  that  in  an  action  against  joint  wrongdoers,  the  bad 
motives  of  some  of  the  defendants  will  not  be  imputed  to  the 
others,  and,  therefore,  exemplary  damages  cannot  be  recovered 
unless  all  of  the  defendants  acted  so  as  to  become  liable  therefor. 
Hale  on  Damages,  208,  citing  Sutherland  on  Damages,  §  407. 

"All  who  contribute  to  a  tort,  even  by  their  wills  alone,  espe- 
cially, therefore,  all  who  contribute  by  their  acts,  even  though  in 
an  inferior  degree,  are,  whether  they  are  personally  present  or 
absent  at  the  doing,  liable  to  the  person  injured,  each  for  the  en- 
tire damage,  and  cannot  be  apportioned."  Bishop  on  Non-Con- 
tract Law,  §  522. 

Wrongdoers  cannot  maintain  suit  to  enforce  contribution.  Peck 
V.  Ellis,  2  Johns.  Ch.  131. 

But  injury  being  joint,  and  a  recovery  against  one  being  for 
all  the  damages  supposed  to  have  been  sustained,  the  satisfaction 
of  a  judgment  against  one  is  complete  satisfaction.  Cooley  Ele- 
ments of  Torts,  39 ;  Livingston  v.  Bishop,  1  Johns.  290 ;  Lord  v. 
Tiffany,  98  N.  Y.  412. 

If  one  of  several  persons  liable  for  a  wrong  is  proceeded  against 
separately,  and  compelled  to  make  reparation,  the  law  will  give 
him  no  assistance  in  securing  contribution  from  the  others. 
Cooley  on  Torts,  42;  Merryweather  v.  Nixan,  8  T.  R.  186;  Cov- 
entry v.  Barton,  17  Johns.  142. 

Where  a  party  if  sued  separately  could  not  be  made  liable  for 
exemplary  damages,  except  upon  the  ground  of  some  wrongdoing 
upon  his  own  part,  then  he  should  not  be  liable  for  such  damages 
when  sued  jointly.     Opinion  Learned,  J.,  dissenting  in  Reid  v. 
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Terwilliger,  42  Hun,  310;  s.  c,  116  N.  Y.  530,  opinion  Folger,  J. 
See  "  Joint  Tort  Feasors,"  chaps.  IV,  VI. 

ABTICLE  XV. 
NEW  TRIAL  FOR  INSUFFICIENT  OR  EXCESSIVE  DAMAGES. 

"  I  should  be  sorry  to  say,"  observes  Lord  Mansfield,  "  that 
in  cases  of  personal  torts,  no  new  trial  should  ever  be  granted 
for  damages  which  manifestly  show  the  jury  to  have  been  actuated 
by  passion,  partiality,  or  prejudice.  But  it  is  not  to  be  done 
without  very  strong  grounds,  indeed,  and  such  as  carry  internal 
evidence  of  intemperance  in  the  minds  of  the  jury."  Addison 
on  Torts,  1199. 

A  verdict  on  the  question  of  damages  is  conclusive,  imless  there 
is  reason  to  believe  that  the  jury  has  been  misled  by  passion  or 
prejudice,  or  governed  by  some  improper  influence,  or  disregarded 
the  law.  Minick  v.  City  of  Troy,  19  Hun,  253 ;  Kijf  v.  Youmans, 
20  Hun,  123. 

The  discretion  of  the  court  in  setting  aside  a  verdict  as  ex- 
cessive must  be  exercised  within  the  latitude  fixed  by  rules  and 
precedents.  Quirk  v.  Siegel-Cooper  Co.,  26  Misc.  Eep.  244,  56 
N.  Y.  Supp.  49,  affirmed  in  43  App.  Div.  464,  60  N.  Y.  Supp.  228. 

It  is  said  in  McDonald  v.  Walter,  40  N.  Y.  551,  "A  verdict 
for  a  grossly  inadequate  amoimt  stands  upon  no  higher  ground 
in  legal  principle,  nor  in  the  rules  of  law  or  justice,  than  a  verdict 
for  an  excessive  or  extravagant  amount.  It  is  doubtless  true  that 
instances  of  the  former  occur  less  frequently,  because  it  is  less 
frequently  possible  to  make  it  clearly  appear  that  the  jury  have 
grossly  erred.  But  when  the  case  does  plainly  show  such  a  result, 
justice  as  plainly  forbids  that  the  plaintiff  should  be  denied  what 
is  his  due,  as  that  the  defendant  should  pay  what  he  ought  not 
to  be  charged." 

This  case,  with  others,  is  cited  and  followed  in  Morrissey  v. 
Westchester  Electric  R.  Co.,  30  A,pp.  Div.  424,  51  N.  Y.  Supp.  945. 

In  Crane  v.  Bennett,  77  App.  Div.  102,  79  N.  Y.  Supp.  66, 
a  verdict  of  $40,000  was  held  to  be  excessive  and  reduced  by  the 
Appellate  Division  to  $25,000. 

In  Leavitt  on  Negligence,  at  p.  769,  will  be  found  memorandum 
of  authorities  as  to  verdicts  claimed  to  be  insufficient  or  excessive 
and  set  aside  or  upheld. 
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SUBDIVISION  1. 
Early  Rule  —  Predicated  on  Loss  of  Services. 

An  action  lies  by  a  parent  for  the  abducting,  enticement,  or 
wrongful  harboring  of  a  child,  as  well  as  for  its  seduction.  Hale 
on  Torts,  272. 

Bigelow  on  Torts  (7th  ed.),  §  266,  states:  "It  is  doubtful 
whether  any  action  lies  by  a  parent  for  the  mere  enticing  away  of 
his  minor  daughter  (or  son),  or  for  harboring  the  child  after  notice 
that  the  harboring  is  without  the  parentis  consent."  Citing  Taylor 
v.  Neri,  1  Eep.  386. 

In  Magee  v.  Holland,  3  Dutch.  (N.  J.)  86,  decided  in  1858,  it 
was  held :  "  The  law  seems  to  be  now  settled  that  the  father  cannot 
recover  damages  for  the  abduction  of  his  children;  the  uniform 
language  of  the  cases  being,  that  he  can  only  sustain  an  action  on 
the  case  where  there  has  been  actually  or  constructively  a  loss  of 
service. 

[287] 
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"  Injuries  that  may  be  offered  to  a  person  considered  in  the  re- 
lation of  a  parent  were  likewise  of  two  kinds :  1.  Abduction,  or 
taking  his  children  away ;  and  2.  Marrying  his  son  and  heir  with- 
out the  father's  consent."    3  Bl.  Comm.  140. 

"  It  has  been  disputed,  but  the  better  opinion  is,  that  the  father 
has  an  interest  in  his  legitimate  child,  sufficient  to  enable  him 
to  support  an  action  in  that  character  for  taking  the  child  away, 
he  being  entitled  to  the  custody  of  it."  3  Bl.  Comm.  140,  note. 
Citing  Cro.  Eliz.  770 ;  23  Vin.  451 ;  2  P.  Wms.  116 ;  3  Co.  38 ;  5 
East,  221. 

But,  adds  the  note :  "  No  modern  instance,  however,  of  such 
action  can  be  adduced ;  and  it  is  now  usual  for  the  father  to  bring 
his  action  for  any  injury  done  to  his  child,  as  for  debauching  her, 
or  beating  him  or  her,  in  the  character  of  master." 

"As  to  the  other,  of  abduction,  or  taking  away  the  children  from 
the  father,  that  is  also  a  matter  of  doubt,  whether  it  be  a  civil  in- 
jury or  no."    3  Bl.  Comm.  140. 

The  rights  of  parents  are  in  substance  thus  stated  in  Bishop  on 
Xon-Contract  Law,  §§  373,  374:  "A  minor  child  is  ordinarily 
in  legal  contemplation  his  father's  servant,  but  he  is  not  neces- 
sarily such.  The  law  invests  the  father  with  a  right  to  the  services 
of  his  minor  children,  male  and  female,  while  he  supports  them. 
Therefore,  one  who  entices  such  a  child  away  *  *  *  is 
liable  to  him  in  damages."  Citing  Butterfield  v.  Ashley,  2  Gray, 
§  374. 

SUBDIVISION  2. 

Andent  Doctrine  Criticised  —  Modem  Rule. 

The  evils  resulting  from  founding  an  action  upon  a  fictitious 
loss  of  services  are  made  clear  by  the  action  for  abduction.  The 
real  injury  is  to  the  parent's  right  of  custody,  society,  and  affec- 
tion of  the  child ;  and  to  the  normal  parental  sense  there  must  al- 
ways appear  to  be  a  grotesque,  not  to  say  inhuman  quibble,  in 
basing  the  recovery  upon  right  of  services. 

It  should  be  noticed,  moreover,  that  the  reasons  which  support 
the  fiction  of  service  in  an  action  for  seduction  of  a  daughter  do 
not  here  obtain.  It  is  probable  that  the  courts  have  adhered  to  the 
necessity  of  showing  services  in  seduction,  because  in  such  cases 
the  parties  are,  to  some  degree,  in  pari  delicto.  This  objection 
does  not  exist  in  an  action  of  enticement  of  a  young  child,  or  in  the 
case  of  forcible  abduction  of  any  minor. 
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As  might  be  expected,  the  tendency  of  modem  decisions  has  been 
to  get  rid  of  the  fiction  in  this  action. 

Of  the  foundation  of  the  action  the  court,  in  KirJcpatrick  v. 
Lockhart,  2  Brev.  (S.  C.)  276,  says:  "In  truth  and  justice  it 
(the  fictitious  loss  of  service)  forms  no  essential  ingredient  in 
the  cause  of  action  and  is  unworthy  of  the  notice  of  an  enlight- 
ened and  feeling  judicatory.  We  are,  therefore,  of  opinion  there 
is  no  necessity  to  resort  to  this  absurd  fiction  to  support  an  action 
so  well  founded  in  justice,  reason,  and  policy.  The  true  ground 
of  action  cannot  be  the  loss  of  service,  for  a  child  may  be  of  an 
age  so  tender  or  of  a  constitution  so  delicate  as  to  be  incapable 
of  rendering  any  service.  The  true  ground  of  action  is  the  out- 
rage and  deprivation;  the  injury  the  father  sustains  in  the  loss 
of  his  child ;  the  insult  offered  to  his  feelings ;  the  heart-rending 
agony  he  must  suffer  in  the  destruction  of  his  dearest  hopes,  and 
the  irreparable  loss  of  that  comfort  and  society  which  may  be  the 
only  solace  of  his  declining  age." 

"A  father  has  a  right  of  action  against  every  person  who  know- 
ingly and  wittingly  interrupts  the  relation  subsisting  between 
himself  and  his  child,  by  enticing  or  abducting  such  child  away 
from  him,  or  by  harboring  the  child  after  he  has  left  the  father's 
house.  The  action  lies  also  on  behalf  of  the  mother  after  the 
father's  death  or  on  behalf  of  one  standing  in  loco  parentis.  The 
gist  of  the  action  for  the  abduction  of  a  child  would  seem  to  be 
not  the  loss  of  service,  but  the  loss  to  the  parent  of  the  comfort 
and  society  of  the  child,  though  the  authorities  are  not  in  harmony 
upon  the  question."  1  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.), 
167,  168. 

The  injury  which  one  may  suffer  in  the  relation  of  parent 
seems)  at  the  common  law,  to  be  limited  to  an  action  for  the^ 
recovery  of  damages  for  being  deprived  of  the  child's  services. 
Tlie  action  is,  therefore,  planted  rather  upon  a  loss  in  the  character 
of  the  master  of  a  servant  than  in  that  of  the  head  of  a  family. 
This  sometimes  leads  to  results  which  are  extraordinary,  for  it 
seems  to  follow,  as  a  necessary  consequence,  that  if  the  child,  from 
w^ant  of  maturity  or  other  cause,  is  incapable  of  rendering  service, 
the  parent  can  suffer  no  pecuniary  injury,  and,  therefore,  can  main- 
tain no  action  when  the  child  is  abducted  or  injured.  Such  have 
been  the  decisions."  Cooley  on  Torts  (2d  ed.),  268,  citing  Hall 
V.  Hollander,  7  D.  &  Ry.  133 ;  s.  c,  4  B.  &  C.  660 ;  Eager  v. 
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Art.  2.    Remedies. 

Orimwood,  1  W.,  H.  &  G.  61 ;  Orinnell  v.  Wells,  7  M.  &  G.  1033 ; 
8  Scott  N.  R  741.  In  the  last  case  it  was  intimated  that  if  the 
abduction  was  of  a  helpless  child  there  can  be  no  action,  because 
the  child  is  incapable  of  performing  services.  The  doctrine  is 
criticised  by  Cooley,  who  doubts  its  soundness,  saying  that  the 
services  of  a  child,  no  more  than  those  of  a  wife,  are  to  be  esti- 
mated by  their  merely  physical  and  gross  standard;  they  do  not 
consist  in  the  hewing  of  wood  and  drawing  of  water  merely,  but 
they  are  such  returns  of  affection  as  the  child  in  his  condition  is 
capable  of ;  and  many  a  parent  has  been  made  to  feel  that  these, 
in  the  case  of  afflicted  and  helpless  children,  are  often  beyond  all 
estimate. 

Criticising  Hall  v.  Hollender,  4  B.  &  C.  460,  Webb's  Pollock 
on  Torts,  at  p.  282,  says :  "  But  this  case  does  not  show  that,  if  a 
jury  chose  to  find  that  a  very  young  child  was  capable  of  service, 
their  verdict  would  be  disturbed." 

ABTICLE  n. 
REMEDIES.  p^GE. 

Subdivision  1.  The  criminal  action 290 

2.  The  civil  action 290 

SUBDIVISION  1. 
The  Criminal  Action. 

The  criminal  action  for  abduction  is  provided  for  by  section 
282  of  the  Penal  Code. 

As  to  facts  necessary  to  be  shown  to  prove  the  crime,  see  Peo- 
ple v.  Plath,  100  N.  Y.  590. 

SUBDIVISION  2. 
The  Civil  Action. 

PAGE. 

Section  1.  When  the  civil  action  lies 290 

2.  When  the  civil  action  does  not  lie 2^2 

§  1.  When  the  civil  action  lies. —  Of  the  right  to  a  civil  action 
for  abduction,  the  court,  in  Lawyer  v.  Fritcher,  130  N.  Y.  239, 
says :    "  It  is  well  settled  that  he  who  unlawfully  interferes  with 
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another's  right  of  service,  whether  it  be  the  service  of  a  male  or 
female,  a  minor,  or  an  adult,  is  liable  for  actual  or  compensatory 
damages  in  the  same  manner  and  upon  the  same  grounds  that  he 
would  be  liable  for  an  unlawful  interference  with  any  other  prop- 
erty right  of  another." 

Further  the  court  said :  "  It  is  true  the  complaint  charged  de- 
bauchment  and  ill-health  as  a  consequence,  as  well  as  the  taking  of 
the  servant  from  the  master.  Whether  the  debauchment  was 
proven  or  not,  the  taking  away  by  the  defendant  was  proven  with- 
out any  contradiction,  and  this  gave  plaintiff  a  cause  of  action 
and  a  right  to  damages.  In  such  cases  the  jury  have  the  right  to 
impose  punitive  damages  in  their  discretion  in  addition  to  com- 
pensatory damages."  Lawyer  v.  Fritcher,  130  N.  Y.  239.  In 
this  case  the  defendant,  a  married  man,  by  fraudulently  repre- 
senting to  the  plaintiff  that  he  had  a  legal  right  to  marry,  obtained 
from  the  plaintiff  consent  to  his  marriage  with  the  daughter  of 
the  plaintiff,  and  took  her  from  her  father's  home  and  seduced  her. 

In  Cow  din  v.  Wright,  24  Wend.  428,  which  was  an  action  by  a 
mother  for  assault  and  battery  on  her  son,  the  court  said :  "  The 
foundation  of  the  action  is  the  loss  of  service  and  the  expense  and 
trouble  the  parent  is  subjected  to  in  taking  care  of  his  child." 
Held,  that  in  this  action  the  jury  were  authorized  to  take  into  ac- 
count the  wounded  feelings  of  the  parent ;  that  the  action  was  dif- 
ferent from  the  action  of  seduction,  which  is  sui  generis.  An 
action  lies  by  a  parent  against  one  who  by  his  acts  and  influence 
brings  about  a  desertion  of  a  minor  child  from  the  control  and 
custody  of  such  parent.  McCarthy  v.  Bogardvs,  17  Week.  Dig. 
436. 

The  action  lies  for  forcibly  abducting  the  child.  McGee  v. 
Hillard,  27  N.  J.  86. 

In  Sargent  v.  Mattheson,  38  'N.  H.  54,  it  was  held  that  if  one 
gives  protection  and  shelter  to  a  child,  with  a  view  or  intent  of 
enabling  or  encouraging  him  to  keep  away  from  his  father,  or 
with  the  knowledge  that  it  aided  or  encouraged  him  to  keep  away, 
this  would  be  wrongful  and  actionable  conduct. 

In  Lipe  v.  Eisenlord,  32  N.  Y.  233,  which  was  an  action  for 
seduction,  the  court  said :  "Any  illegal  act  by  which  the  right  of 
a  father,  such  as  it  was,  to  her  services,  was  interfered  with,  to 
his  detriment,  was  a  legal  wrong  for  which  the  law  affords  redress." 

In  KirJcpatrick  v.  Lockhart,  2  Brev.  (S.  C.)  276,  it  was  held 
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that  an  action  was  maintainable  in  trespass  vi  et  armis  for  the  ab- 
duction of  the  plaintiff's  daughter.  And  this  even  though  the 
declaration  did  not  allege  that  the  plaintiff  lost  the  services  of  his 
child  thereby,  and  although  there  was  no  evidence  of  a  forcible 
taking. 

An  action  may  be  maintained  by  a  parent  for  the  enticing  away 
of  a  child  whether  the  child  be  male  or  female.  Sherwood  v.  Hall, 
3  Sumn.  127 ;  Bundy  v.  Dodson,  28  Ind.  295 ;  Everett  v.  Sherfey, 
1  Iowa,  356 ;  Stowe  v.  Heywood,  7  Allen,  118. 

In  Bradley  v.  Shaffer,  64  Hun,  430,  19  K  Y.  Supp.  604,  the 
action  was  for  wrongfully  and  maliciously  enticing  plaintiff's 
daughter  from  the  home  of  her  parents  to  the  home  of  defendant, 
and  there  keeping  her  under  the  control  of  defendant  against  the 
wish  and  consent  of  the  plaintiff.  The  wrong  was  aggravated  in 
that  the  daughter  was  seduced  by  the  plaintiff's  son  in  the  home 
of  defendant,  with  the  knowledge  of  defendant.  The  verdict  was 
reversed,  however,  upon  the  ground  that  the  complaint  had  been 
improperly  amended  so  as  to  allow  a  joint  judgment  agairst  de- 
fendant's husband. 

§  2.  When  the  civil  actioxL  does  not  lie. —  In  Nash  v.  Douglass, 
12  Abb.  Pr.  (N.  S.)  187,  an  action  was  brought  against 
an  oflSioer  of  the  Children's  Aid  Society,  asking  that  he  be 
adjudged  to  return  the  plaintiff's  son,  and  to  pay  $1,000 
damages  for  depriving  the  plaintiff  of  his  son's  society,  aid,  etc.  It 
was  shown  that  the  Aid  Society  was  deceived  by  the  false  represen- 
tations of  the  son,  who  gave  a  false  name,  and  pretended  that  he 
was  an  orphan.  Held,  tJi^t  the  action  would  not  lie,  and  the  fact 
that  the  defendant  failed  to  make  inquiries  as  to  the  truth  of  the 
statements  of  the  boy  was  not  material,  as  such  inquiries  would 
have  been  fruitless.  It  was  further  held  that  offer  of  travel  and 
new  homes  held  out  by  the  Aid  Society  was  not  an  unlawful  en- 
ticement or  solicitation.  Speaking  of  the  nature  of  the  action  the 
court  said:  "Within  well-accepted  principles,  it  is  necessary, 
in  an  action  of  this  character,  that  the  enticing  away  and  harboiv 
ing  of  the  child  should  be  willful,  and  with  notice  or  knowledge 
of  the  fact  that  the  child  has  parents  or  guardians,  whose  rights 
are  thus  invaded.  Without  such  notice  or  knowledge,  an  essential 
element  of  the  wrongful  enticement,  known  to  the  law,  is  wanting. 
The  principle  involved,  either  as  to  the  question  of  pleading,  evi- 
dence, or  judicial  determination,  is  elementary.     The  words  *  en- 
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tice,'  ^  solicit/  ^  persuade/  or  '  procure/  as  used  in  the  pleadings 
in  an  action,  and  acted  upon  by  the  courts,  have  been  well  defined ; 
they  import  an  initial,  active,  and  wrongful  effort" 

In  Rising  v.  Dodge,  2  Duer,  42,  it  was  held  that  a  father  cannot 
maintain  an  action  against  the  defendant  for  removing  an  infant 
child  under  a  writ  of  habeas  corpus,  where  it  appeared  that  he  had 
not  the  absolute  right  to  its  custody  and  that  the  child  was  in- 
capable of  rendering  services  of  value. 

Though  the  defendant  knew  that  the  boy  was  the  son  of  plaintiff 
and  a  minor,  yet  if  there  was  an  honest  belief  on  the  part  of  the 
defendant,  that  the  youth  had  left  his  father^s  service  with  the 
father's  consent,  the  defendant  is  not  liable  to  the  plaintiff. 
It  was  material  and  important  for  the  defendant  to  show  any  fact 
which  would  convince  the  jury  that  he  had  acted  honestly. 
Caughey  v.  Smith,  47  N.  T.  249. 

As  to  whether  a  minor  over  the  age  of  eighteen  years  may  enlist 
in  military  service  without  the  consent  of  his  father,  and  for  the 
decisions  on  both  sides  of  the  question,  see  Caughey  v.  Smith,  47 
N.  Y.  259,  note. 

Where  a  father,  separated  from  his  wife,  allows  his  son  to  live 
with  the  wife,  and  the  son  ships  for  a  voyage  at  sea,  the  father 
cannot,  by  forbidding  the  master  to  take  his  son,  maintain  an  action 
against  the  shipowner.    Wodell  v.  Coggeshall,  2  Mete.  89. 

Speaking  of  the  right  of  action  for  employing  and  harboring  a 
child,  the  court,  in  Hopf  v.  U.  S,  Baking  Co,,  6  Misc.  Rep.  158, 
21  N.  Y.  Supp.  217,  says :  "  There  can  be  no  doubt  but  that  the 
plaintiff  was  entitled  to  the  care  and  control  of  his  son,  to  enjoy 
his  society,  and  have  the  benefit  of  his  earnings.  And  when  he 
found  the  son  in  defendant's  employ,  he  had  the  undoubted  right 
to  demand  his  discharge  from  that  employment;  and  if  defendant 
persisted  in  keeping  the  boy,  intending  to  deprive  the  father  of  his 
society  and  the  exercise  of  parental  authority,  it  committed  a 
wrong,  for  which  the  parent  has  a  right  of  action  for  such  damage 
as  he  sustains  in  consequence  of  the  tort  *  *  *  It  is  also 
equally  true  that  the  father  may  consent  to  the  employment  of  his 
minor  son,  and  when  he  so  consents,  no  action  for  harboring  him 
will  lie,  although  he  is  thereby  deprived  of  his  society,  custody^ 
and  control."  It  was  held  that  the  parent  could  not  occupy  two 
positions  —  to  maintain  an  action  for  wages  of  the  boy  and  also 
an  action  for  harboring.  Having  elected  to  sue  for  the  wages  he 
could  not  maintain  an  action  in  tort  for  harboring. 
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PLEADING,  EVIDENCE,  ETC. 

In  an  action  by  a  parent  for  enticing  away  a  child  it  should 
be  alleged  that  the  defendant  knew  of  the  relationship.  Butterfield 
V.  Ashley,  6  Cush.  249. 

Both  in  an  action  for  enticing  away  a  minor  child  and  for  har- 
boring one  who  has  deserted  his  father's  service^  it  is  essential  to 
aver  and  prove  knowledge  on  part  of  the  defendant  that  the  minor 
owed  services  to  the  plaintiff.  Caughey  v.  Smith,  47  N".  Y.  249. 
(Note. —  This  is  the  ancient  doctrine  repudiated  in  many  jurisdic- 
tions.   There  is  no  late  satisfactory  authority  in  New  York.) 

In  Caughey  v.  Smith,  47  N.  Y.  249,  where  the  plaintiff's  son 
was  a  lad  of  fifteen  years,  and  it  was  shown  that  the  father  did  not 
emancipate  him  nor  consent  to  his  leaving  his  service,  and  where 
the  defendant  knew  from  the  appearance  of  the  youth  that  he  was 
a  minor  and  that  the  plaintiff  was  his  father,  held,  that  he  was 
chargeable  with  the  legal  inference  that  the  plaintiff  was  entitled 
to  the  custody,  labor,  and  services  of  the  boy. 

In  an  action  upon  the  case  for  enticing  and  harboring  ap- 
prentices, it  must  be  shown  that  the  defendant  knew  that  they 
were  apprentices  of  the  plaintiff.  Stuart  v.  Simpson,  1  Wend. 
377,  citing  2  Chit.  PL  269,  note  y;  Stark.  Ev.  1310-11;  Fores 
V.  Wilson,  Peake's  N.  P.  Cas.  55. 

The  annotator  to  the  last  case  cites  Jamss  v.  LeRoy,  6  Johns. 
274,  to  the  contrary.  The  latter  case,  however,  is  not  in  tort,  but 
to  recover  for  work,  labor,  and  services  performed  by  the  plaintiff's 
apprentices. 

Where  there  is  testimony  tending  to  show  that  the  defendant  had 
knowledge  that  the  plaintiff's  son  had  wrongfully  left  his  father's 
house,  the  question  is  one  of  fact  for  the  jury. 

It  is  the  right  of  the  defendant  that  the  jury  should  be  in- 
structed that  the  plaintiff  could  not  recover  imless  it  appeared  from 
the  testimony  that  the  defendant  knew  that  the  minor  had  wrong- 
fully deserted  his  father's  service.  Caughey  v.  Smith,  47  N.  Y. 
249. 
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FORMS. 

Comphdnt  —  Abduetion  by  Thuid,  AggraTated  by  Seduotioia  and 

Sniddft. 

SUPREME  COURT  —  Schoharie  County. 


PETER  LAWYER,  Plaintiflf, 

agst. 

PETER  G.   FRITCHER,  Defendant. 


*  CompUint,  130  N.  Y.  239. 


The  plaintiff^  complaining  of  the  defendant^  alleges : 

First  That  at  the  time  hereinafter  mentioned  one  Edith  Lawyer 
was  the  servant  and  daughter  of  the  plaintiff^  and  that  the  defendant 
was  a  married  man^  and  that  his  wife  was  then  living  to  the  knowl- 
edge of  the  defendant^  and  from  whom  he  had  never  been  divorced. 

Second.  That  on  or  about  the  16th  day  of  May,  1886,  at  the  town 
of  Richmondville,  in  said  county,  the  defendant,  well  knowing  that 
he  had  no  right  to  marry  or  contract  marriage  with  any  one,  falsely 
and  wickedly  stated  and  represented  to  plaintiff  and  his  said  daughter, 
Edith  Lawyer,  that  he  was  free  and  clear  from  his  said  wife  and  had 
a  right  to  marry  again,  and  offered  and  proposed  marriage  to  said 
Edith  Lawyer,  and  the  said  defendant,  well  knowing  that  she,  the 
said  Edith  Lawyer,  was  the  servant  and  daughter  of  said  plaintiff, 
and  wrongfully  contriving  and  intending  to  injure  the  plaintiff  and 
deprive  him  of  her  assistance  and  services,  did  wickedly  and  mali- 
ciously, and  without  the  privity  or  procurement  of  the  plaintiff,  entice 
and  persuade  the  said  Edith  Lawyer  to  leave  the  residence  and 
service  of  the  plaintiff  and  accompany  him  to  Portlandville,  Otsego 
county,  N.  Y.,  and  then  and  on  or  about  the  17th  day  of  May,  1886, 
as  plaintiff  is  informed  and  believes,  pretended  to  marry  the  said 
Edith  Lawyer,  and  to  have  and  read  to  her  a  certificate  of  such 
marriage,  and  represented  her  to  others  as  his  wife,  and  did  then  and 
there  debauch  and  carnally  know  the  said  Edith  Lawyer,  greatly 
injuring  her  ?-nd  causing  her  great  pain  and  suffering. 

Third,  The  plaintiff,  upon  information  and  belief,  further  alleges 
that,  by  reason  of  the  foregoing  premises,  the  said  Edith  Lawyer  was 
taken  and  kept  away  from  home,  became  sick  and  sore,  suffered  great 
pain  and  was  unable  to  and  did  not  attend  to  the  duties  of  her 
service,  and  the  plaintiff  was  thereby  deprived  of  her  services,  and 
was  put  to  expense  and  was  otherwise  greatly  injured,  and  the  said 
Edith  Lawyer,  on  learning  soon  thereafter  that  her  marriage  was 
void  and  was  a  sham  and  a  deceit,  and  that  defendant  had  no  right 
to  marry,  and  could  not.  and  had  deceived,  outraged,  and  ruined  her, 
became  depressed,  suffered  great  mental  anguish,  was  gloomy  and 
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distracted^  and  sought  self-destruction,  procured  and  took  poison, 
and,  after  sufiEering  great  agony,  died  on  or  about  the  20th  of  May, 
1886,  at  the  house  of  defendant,  where  defendant  had  taken  her  for 
purposes  of  prostitution,  to  plaintiffs  great  sorrow  and  disgrace,  and, 
by  reason  of  the  above  and  foregoing,  to  his  great  injury,  and  to  his 
damage  of  five  thousand  dollars. 

Wherefore,  Plaintiff  demands  judgment  against  the  defendant 
for  five  thousand  dollars,  besides  costs  of  this  action. 
(Verification.)  Albert  Baker, 

Plaintiff's  Attorney. 

Answer  Alleging  Coneent  and  ConniYanoe. 
SUPREME  COURT  —  Schohabib  County. 


PETER  LAWYER 

agat. 

PETER  G.    FRITCHER. 


Answer,  130  N.  Y.  239. 


The  defendant  for  an  answer  to  plaintiff's  complaint  herein: 

First,  Denies  each  and  every  allegation  in  said  complaint  not  here- 
inafter admitted  or  otherwise  specially  stated. 

Second,  The  defendant  admits  that  he  is  a  married  man ;  that  his 
wife  is  living,  and  that  he  has  no  divorce  from  her. 

Third.  The  defendant  admits  that  the  Edith  Lawyer  mentioned  in 
the  complaint  was  the  reputed  daughter  of  the  plaintiff,  and  that  she 
died  on  or  about  the  20th  of  May,  1886,  at  defendant's  house. 

Fourth.  The  defendant  denies  that  plaintiff  has  suffered  any  dam- 
age from  any  act  or  procurement  of  his ;  and  that  whatever  occurred 
between  defendant  and  the  said  plaintiff's  daughter  Edith  was  with 
the  full  knowledge  and  consent  of  the  plaintiff. 

Wherefore,  Defendant  demands  that  plaintiff's  complaint  be  dis- 
missed, with  costs. 

(Verification.)  A.  B.  Coons, 

Defendant's  Attorney. 


ARTICLE  IV. 
DAMAOBS. 

Afl  in  regard  to  the  fiction  of  services,  so  in  regard  to  the  right 
to  punitive  damages,  there  is  a  conflict  between  the  old  and  the 
late  authorities. 

In  Covert  v.  Oreyj  34  How.  Pr.  450,  in  an  action  on  the  case 
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to  recover  damages  for  enticing  plaintiff's  son  from  his  service, 
and  inducing  him  to  enlist  in  the  army  as  a  substitute  for  the 
defendant,  it  was  held  that  punitive  or  exemplary  damages  could 
not  be  recovered;  that  the  foundation  of  the  action  was  loss  of 
services,  and  that  a  recovery  should  be  for  actual  damage  sus- 
tained.    Balcom,  J.,  dissents. 

It  was  further  held  that  damages  could  only  be  recovered  up  to 
the  time  of  the  commencement  of  the  action,  or,  at  the  most,  to  the 
time  of  the  trial.  Note  that  the  rule  here  applied  as  to  prospective 
damages  is  different  from  that  existing  in  negligence  cases,  etc., 
by  which  the  plaintiff's  child  is  injured.  In  such  cases  the  plain- 
tiff is  permitted  to  recover  for  prospective  loss  of  services. 

In  Whitney  v.  Hitchcock,  4  Den.  461,  where  the  action  was  for 
assault  and  battery  on  a  child,  the  servant  of  the  plaintiff,  held, 
that  the  measure  of  damages  was  the  actual  loss,  and  that  exem- 
plary damages  could  not  be  given,  even  though  the  assault  was  of 
an  indecent  character. 

It  seems  that,  where  the  action  is  brought  for  willfully  and 
maliciously  enticing  the  plaintiff's  daughter  from  the  house  of 
her  parent,  that  the  damage  may  be  aggravated  by  the  fact  that 
the  daughter,  when  in  the  house  of  defendant,  was  seduced  by 
defendant's  son,  if  the  defendant  connived  thereat  and  aided  in 
bringing  about  the  seduction.  Bradley  v.  Shafer,  64  Hun,  431, 
19  N.  Y.  Supp.  604. 

In  Hopf  V.  United  States  Baking  Co.,  48  St.  Eep.  729,  21 
^N".  Y.  Supp.  589,  an  action  was  brought  for  wrongfully  harboring 
plaintiff's  son  and  depriving  him  of  his  ser\''ices.  Upon  trial  it 
was  shown  that  the  plaintiff  had  consented  to  the  employment,  and 
demanded  his  son's  wages.  Held,  after  a  reversal  of  judgment  in 
plaintiff's  favor,  that  the  complaint  could  be  amended  upon  terras 
to  allow  a  recovery  for  the  wages. 

But  the  more  recent  case  of  Lawyer  v.  Fritcher,  130  N.  Y.  239, 
settles  the  right  to  punitive  damages.  Though  the  case  was  ag- 
gravated by  debauchment,  the  court  held  that  the  proving  thereof 
was  not  necessary,  and,  the  abduction  being  shown,  there  was  a 
right  to  damages,  and  punitive  damages,  in  the  discretion  of  the 
jiiry. 
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SUBDIVISIGN  1. 
Definitions. 

Seduction  is  the  act  of  a  man  enticing  a  woman  to  commit  un- 
lawful sexual  intercourse  with  him  by  means  of  persuasion,  solici- 
tation, promises,  bribes,  or  other  means,  without  the  employment 
of  force.    Black's  Law  Diet.  1074. 

Seduction  is  thus  defined  in  Ayer  v.  Colegrove,  81  Hun,  322: 
"  Seduction  is  the  act  of  the  man  in  inducing  the  woman  to  permit 
unlawful  sexual  intercourse  with  him.  Thus  it  may  be  accom- 
plished by  the  use  of  seductive  arts,  such  as  flattery,  solicitations, 
importunity,  and  promises." 

In  Hogan  v.  Creagan,  6  Eobt.  138,  the  court  attempts  to  distin- 
guish between  the  wrong  when  accomplished  by  arts  and  wiles  — 
that  is  to  say,  seduction;  and  when  accomplished  by  force,  that 
is  to  say,  rape.    But  the  technical  meaning  of  the  word  "  seduc- 
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tion  "  includes,  also,  the  oommerce  obtained  by  force,  as  was  held 
in  Daman  v.  Moore,  6  Lans.  464. 

In  section  3343  of  the  Code  of  Oivil  Procedure,  subdivision  9, 
seduction  is  included  among  '^  personal  injuries." 

SUBDIVISIOK  8. 
Seduction  Diitingnished  from   Analogona  Wrongs. 

In  Lawyer  v.  Fritcher,  130  N.  Y.  239,  it  was  held  that  one  who 
interferes  with  another's  right  to  the  services  of  a  third  person, 
whether  male  or  female,  minor  or  adult,  is  liable  for  actual  or 
compensatory  damages,  the  same  as  he  would  be  liable  for  any 
unlawful  interference  with  any  other  property  right.  This  case 
is  most  valuable  in  pointing  out  the  distinction  between  actions 
for  interference  with  the  parent's  rights  for  services,  independent 
of  the  question  of  seduction.  Any  interference  with  such  rights, 
resulting  in  loss  of  services,  is  ground  for  action ;  seduction  is  not 
essential. 

Though  there  is  a  radical  difference  between  the  action  for  se- 
duction and  breach  of  promise  to  marry,  yet,  in  the  latter  action, 
seduction  by  means  of  promise  to  marry  may  be  shown  in  aggrava- 
tion of  damages.    Wells  v.  Padgett,  8  Barb.  323. 

One  of  the  distinctions  between  an  action  for  breach  of  promise 
to  marry  and  for  seduction  is  pointed  out  in  Hamilton  v.  Lomax, 
26  Barb.  615,  6  Abb.  Pr.  142,  where  it  was  stated  that  the  infancy 
of  the  defendant  is  a  defense  in  an  action  for  breach  of  promise 
to  marry.  The  court  said :  "  So  careful  have  the  courts  been  to 
keep  these  causes  of  action  separate,  that  in  a  case  of  seduction  it 
was  held  erroneous  to  admit  evidence  of  a  promise  of  marriage  in 
attempting  to  prove  the  seduction." 

Another  distinction  is  at  once  seen  by  the  fact  that  the  action 
for  seduction  cannot  be  brought  by  the  person  seduced,  while,  on 
the  contrary,  in  an  action  for  breach  of  promise  to  marry,  the  ac- 
tion is  brought  by  the  party  to  the  contract. 

Perhaps  the  chief  distinguishing  feature  between  criminal  con- 
versation and  seduction  is  that  the  former  is  brought  by  the  hus- 
band or  wife  to  recover  for  the  real  injury;  that  is  to  say,  for  an 
injury  to  the  marital  rights;  while  seduction,  on  the  contrary,  is 
brought  by  the  parent  or  guardian  upon  the  fiction  of  injury  to  the 
right  to  service. 
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SUBDIVISION  3. 
Historical:    Theory  of  the  Action. 

At  common  law  either  trespass  or  case  might  be  brought,  and 
the  plaintiff  had  his  election.  Case  was  in  all  actions  the  proper 
remedy.  In  England  trespass  vi  et  armis  seems  to  have  predom- 
inated. Yet  the  right  to  bring  case,  laying  the  injury  with  a  per 
quod  servitium  amisii,  has  there  not  only  been  judicially  recog- 
nized, but  very  able  writers  upon  the  English  law  treat  this  as 
the  most  proper  form.  *  *  *  Where  the  sediwtion  is  accom- 
panied with  actual  violence  upon  the  person  of  the  daughter,  or 
an  illegal  entry  upon  the  plaintiff's  close,  or  into  his  house,  prob- 
ably trespass  would  lie  for  the  assault.  Moran  v.  Dawes,  4  Cow. 
413. 

Criticising  the  legal  theory  of  the  action.  Savage,  J.,  in  Clark 
V.  Fitch,  2  Wend.  459,  says :  "  It  is  true  indeed,  and  pity  'tis,  'tis 
true,  that  the  action  is  founded  technically  upon  the  supposed  loss 
of  service  alone,  the  father  and  daughter  being  considered  as  stand- 
ing in  the  relation  of  master  and  servant ;  yet  it  is  perfectly  well 
known  that  the  actual  loss  of  services  constitutes  very  little  or  no 
part  of  the  real  ground  of  the  action.  The  largest  verdicts  are* 
often  and  most  generally  given  in  cases  where  the  daughter  ren- 
dered no  real  service  to  the  parent  The  action  is  supported,  not 
so  much  to  remunerate  in  damages  for  the  loss  of  service  and  ex- 
penses incurred,  as  to  punish  the  offender  for  his  dishonorable 
and  disgraceful  conduct." 

At  common  law  it  would  seem  that  trespass  on  the  case  for  se- 
duction was  founded  upon  the  expenditure  of  money  and  loss  of 
services  consequent  upon  the  seduction,  and  hence  that  the  action 
could  not  be  sustained  unless  pregnancy  followed,  or  loss  of  health 
and  consequential  loss  of  services.  Though  trespass  could  be  main- 
tained at  common  law  where  the  defendant  illegally  entered  the 
plaintiff's  house  and  debauched  his  daughter,  the  debauching  being 
proved  in  aggravation  of  damages,  even  though  not  followed  by 
pregnancy.  The  illegal  entry  was  the  gist  of  the  action,  and  the 
loss  of  services  merely  consequential.  In  such  cases,  therefore,  if 
the  trespass  is  not  proven  the  plaintiff  could  not  recover.  Sargent 
V.  Blank,  5  Cow.  106,  citing  3  Bl.  143 ;  2  Ld.  Raym,  1032 ;  Ben- 
nett V.  Alcott,  2  T.  R.  168. 


Digitized  by  VjOOQIC 


SEDUCTION.  301 


Art.  1.    Definitions  and  Distinctions. 


A  person  seduced  cannot  bring  an  action  for  the  seduction.  The 
only  mode  in  which  such  an  action  has  ever  been  maintained  has 
been  by  bringing  the  action  in  the  name  of  some  person  having  a 
right  to  the  services  of  the  person  seduced,  allowing  damages  not 
only  for  the  actual  loss  of  services,  but  also  for  a  sum  sufficient 
to  punish  the  seducer.  Hamilton  v.  Lomax,  26  Barb.  615,  6  Abb. 
Pr.  142. 

Criticising  the  theory  of  the  action.  Mason,  J.,  in  Badgley  v. 
Decker,  4A  Barb.  577,  said :  "All  the  modem  cases  hold  that  the 
legal  gravamen  of  the  action  is  not  the  real  gravamen,  as  is  ap- 
parent when  we  come  to  consider  the  rule  of  damages  in  the  ac- 
tion, and  judges  have  not  infrequently  spoken  of  the  action  as  rest- 
ing upon  a  fiction.  *  *  *  The  real  gravamen  of  the  action  is 
not  the  loss  of  services.  »  »  *  Even  where  the  loss  of  services 
is  small,  the  highest  damages  are  given.  The  real  gravamen  of 
the  action  is  the  mortification  and  disgrace  of  the  family  and  the 
wounded  feelings  of  the  plaintiff." 

Cooley  (on  Torts  [2d  ed.],  268)  says:  The  action  is,  there- 
fore, planted  rather  upon  a  loss  in  the  character  of  the  master  of 
a  servant  than  in  that  of  the  head  of  a  family. 

In  Shufelt  v.  Rowley,  4  Cow.  58,  the  plaintiff  claimed  costs  in 
the  Supreme  Court  because  the  action  was  for  trespass,  assaulting 
the  plaintiff's  daughter  and  getting  her  with  child.  The  court 
said :  "  This  is  not  technically  the  action  of  assault  and  battery. 
The  gist  of  the  action  is  loss  of  services  *  *  *  and  thus  the 
plaintiff  is  entitled  to  Common  Pleas  costs  only." 

The  absurdity  of  the  common-law  theory  of  the  action  is  thus 
criticised  in  Ellington  v.  Ellington,  47  Miss.  329 :  "  That  system 
of  jurisprudence  which  punishes  in  damages  the  slightest  aggres- 
sion upon  property,  but  denies  redress  to  the  father,  and  if  he  be 
dead,  to  the  mother,  for  the  defilement  of  an  infant  daughter,  ex- 
cept upon  a  predicate  of  a  loss  of  services,  is  at  variance  with 
the  sentiments  and  conscience  of  this  age." 

For  a  recent  case  where  the  action  was  allowed  by  a  female 
ward  against  her  guardian,  and  which  marks  a  point  of  departure 
from  the  strict  common-law  rule,  see  Oraham  v.  Wallace,  60  App. 
Div.  101,  63  N.  Y.  Supp.  372. 
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SUBDIVISION  1. 
The  Criminal  Action. 

In  addition  to  the  civil  actions  for  damages,  the  subject  of  this 
chapter  —  *^  Seduction  "  —  under  some  circumstances  may  be 
punished  as  a  crime;  but  not  all  seductions  are  criminal. 

A  criminal  action  lies  in  this  State  only  where  the  seduction  is 
accomplished  imder  a  promise  of  marriage.  In  such  cases  an  ex- 
press promise,  at  least  upon  the  part  of  the  defendant,  must  be 
shown.  The  mutual  promise  on  the  woman's  part  may  be  in- 
ferred.    People  V.  Kane,  14  Abb.  Pr.  15. 

In  the  criminal  action  it  must  be  shown  that  the  seduction  was 
accomplished  (1)  under  promise  of  marriage;  (2)  that  the  fe- 
male was  previously  chaste,  and  (3)  no  conviction  can  take  place 
upon  the  testimony  of  the  seduced  unsupported  by  other  evidence. 
People  V.  Lomax,  6  Abb.  Pr.  139. 

The  criminal  action  is  provided  for  by  Penal  Code,  §  284, 
as  follows :  "A  person  who,  under  promise  of  marriage,  seduces 
and  has  sexual  intercourse  with  an  unmarried  female  of  previous 
chaste  character,  is  punishable  by  imprisonment  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or 
by  both." 

§  285.  Subsequent  marriage. —  The  subsequent  intermarriage 
of  the  parties,  or  the  lapse  of  two  years  after  the  commission  of  the 
offense  before  the  finding  of  an  indictment,  is  a  bar  to  a  prosecu- 
tion for  a  violation  of  the  last  section. 

§  286.  No  conviction  on  certain  testimony. —  No  conviction  can 
be  had  for  the  offense  specified  in  section  284  upon  the  testimony 
of  the  female  seduced,  unsupported  by  other  evidence. 

As  far  as  the  criminal  action  under  the  statute  is  concerned, 
merely  having  sexual  intercourse  with  a  female  does  not  constitute 
seduction.  In  seduction  the  defendant  must  use  insinuating  arts 
to  overcome  the  opposition  of  the  seduced.  People  v.  Oumaer,  4 
App.  Div.  412,  39  N.  Y.  Supp.  326. 
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In  a  criminal  action  the  promise  of  marriage  which  is  necessary 
must  be  absolute,  unconditional  promise ;  thus  a  promise  to  marry 
the  woman  if  she  is  made  pregnant  will  not  support  a  conviction. 
People  V.  Ryan,  63  App.  Div.  429,  71  N.  Y.  Supp.  527 ;  People 
V.  Van  Alstyne,  144  N.  Y.  361 ;  People  v.  Duryea,  81  Him,  390, 
30  N.  Y.  Supp.  877. 

SUBDIVISIGN  2. 
Civil  Action. 

By  Code  of  Civil  Procedure,  §  2863,  justices  of  the  peace 
cannot  take  cognizance  of  a  civil  action  to  recover  damages  for  a 
seduction.  As  to  the  jurisdiction  of  the  New  York  Municipal 
Court,  City  Court  of  Albany,  and  Troy  Justices'  Court,  see  title 
^'  Jurisdiction "  in  Assault  and  Battery ;  Code  Civ.  Proc., 
§§  2863,  3215,  3223. 

By  subdivision  1  of  section  384  of  the  Code  of  Civil  Procedure, 
an  action  for  seduction  must  be  brought  within  two  years. 

It  has  been  held,  in  a  criminal  action  under  the  statute,  that  a 
woman  can  be  seduced  but  once,  and  the  statute  of  limitations 
begins  to  run  from  the  first  act  of  volimtary  intercourse  conmiitted 
by  her  after  she  is  fully  able  to  understand  its  nature  and  enormity. 
People  V.  Nelson,  153  N.  Y.  90,  reversing  91  Hun,  634. 

The  executors  or  administrators  of  a  deceased  father  or  master 
cannot  maintain  an  action  for  seduction  in  the  father^s  lifetime 
of  his  daughter  or  servant.  These  causes  of  action  are  purely  per- 
sonal and  like  assault,  libel,  and  slander,  die  with  the  person. 
Oeorge  v.  Van  Horn,  9  Barb.  523. 

Moak's  Underbill  on  Torts,  345,  states  that,  where  death  is 
caused  by  the  seduction,  probably  no  action  could  be  maintained 
on  the  ground  that  ''actio  personalis  moritur  cum  persona*' 
citing  Osbom  v.  Gillett,  L.  R.,  8  Exch.  88.  But  attention  is 
•called  to  the  fact  that,  in  the  common-law  action  for  seduction,  the 
daughter  is  not  a  party,  and  it  is  diflScult  to  see  how  her  death 
can  affect  the  action.  Attention  is  called  to  the  case  of  Lawyer  v. 
FHtcher,  54  Hun,  586,  28  St.  Rep.  221,  7  N.  Y.  Supp.  909,  af- 
firmed in  130  N.  Y.  239,  where  an  action  was  allowed  the  father 
after  the  daughter  committed  suicide  after  the  seduction ;  the  ques- 
tion of  abatement  of  the  action  does  not  there  seem  to  have  been 
raised. 

Though  there  is  no  decision  upon  the  point  in  this  State,  it 
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would  seem  that  if  the  seduction  resulted  in  the  death  of  the  wo- 
man, no  action  would  lie  by  her  executor  or  administrator  to  re- 
cover damages  for  the  wrongful  act,  under  section  1902 
of  the  Code  of  Civil  Procedure,  as  such  an  action  is 
only  authorized  in  such  cases  where  the  defendant  would  have 
been  "  liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof 
if  death  had  not  ensued."  As  is  seen,  the  action  may  be  main- 
tained by  the  father  independently  of  the  statute,  even  though  the 
daughter  be  dead.  It  would  seem,  however,  that  if  it  were  a  case 
of  assault,  coupled  with  rape,  an  action  would  lie  by  the  executrix, 
for  in  that  case  the  decedent  might  have  sued. 

By  section  1910  of  the  Code  of  Civil  Procedure  any  claim  or 
demand  can  be  transferred,  except  *  *  *  (1)  where  it  is 
to  recover  damages  for  personal  injury  *  *  *  .  As  seduc- 
tion is  defined  as  a  personal  injury  by  section  3343  of  the  Code, 
subdivision  9,  such  claim  or  demand  cannot  be  transferred. 

A  parent  may  recover  for  the  injury  done  to  him,  for  the  loss 
of  services  and  expenses  of  confinement  of  the  daughter,  although 
she  was  not  virtuous,  unless  he  connived  at  or  knew  of  her  crimi- 
nal intercourse.  The  loss  of  services  and  expenses  of  confine- 
ment are  the  ground  of  the  action.  Ackeraley  v.  Haines,  2  Cai. 
292. 

In  some  jurisdictions,  it  may  be  shown  that  other  persons  had 
intercourse  with  the  woman  previous  to  the  seduction.  Eager  v. 
Orimwood,  1  Exch.  61 ;  White  v.  Murtland,  71  111.  250. 
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SUBDIYISIGN  1. 
The  Seduction. 

It  has  been  held  that  the  consent  of  the  daughter  to  the  inter- 
course is  no  defense  to  an  action  brought  by  the  parent,  as  his 
loss  of  service  is  the  same  in  either  case,  though  the  consent  may 
be  shown  in  mitigation  of  damages.  Damon  v.  Moore,  5  Lans. 
454,  distinguishing  Higgins  v.  Creagan,*6  Robt.  128.  See,  fur- 
ther, "Defenses,"  art.  IV;  "Consent." 
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It  is  immaterial  whether  the  defendant  accomplish  his  purpose 
by  artifice  and  persuasion  or  by  force.  Where  it  is  shown  that 
the  daughter  is  debauched  without  the  father's  consent,  resulting 
in  a  loss  of  services,  the  gist  of  the  action  is  made  out.  Lawrence 
V.  Spence,  99  K  Y.  669,  affirming  39  Hun,  169.  This  in  effect 
overrules  the  dictum  that  seduction  must  be  accomplished  without 
force,  as  expressed  in  Hogan  v.  Creagan,  6  Robt.  138. 

It  is  no  defense  to  show  that  the  illicit  connection  was  obtained 
by  force  and  without  the  consent  of  the  daughter.  Lawrence  v. 
Spence,  29  Hun,  169,  Learned,  J.,  dissenting. 

Though  the  connection  was  accomplished  by  force  and  against 
the  will  of  the  woman,  the  action  of  seduction  lies,  nevertheless. 
In  such  cases^  unlike  an  action  for  assault  and  battery  on  a  child, 
when  brought  by  the  parent,  exemplary  damages  may  be  recovered. 
The  court  said :  "  The  injury  to  the  parent  in  these  cases  is  the 
same.  The  disgrace  and  wounded  feelings  are  the  same,  when 
accomplished  by  insinuating  arts,  wiles,  and  strategy,  and  persua- 
sion. He  abuses  the  simplicity  and  confidence  of  the  victim,  with- 
out force,  or  by  art  and  force  combined,  or  by  force  alone.  I  think 
the  action  can  be  maintained  and  exemplary  damages  recovered, 
whether  the  injury  is  inflicted  within  or  without  the  technical 
meaning  of  what  may  be  called  seduction."  Damon  v.  Moore,  5 
Lans.  454,  disapproving  Hogan  v.  Creagan,  6  Robt.  131. 

The  stricter  English  cases  hold  that  the  seduction  must  be  fol- 
lowed by  pregnancy  or  disease  to  warrant  a  recovery.  See  Eager 
V.  Grimwood,  1  Exch.  61.  But  the  modem  doctrine,  on  the  whole, 
tends  to  sustain  the  action  whether  followed  by  pregnancy  or  dis- 
ease or  not,  if  injury  to  the  health  can  be  shown  which  would  inter- 
fere with  services.  For  example,  if  it  became  necessary  for  the 
plaintiff  to  send  his  daughter  away  for  recovery.  Abraham  v. 
Kidney,  104  Mass.  222.  But  the  loss  of  health  must  be  the  proxi- 
mate and  necessary  effect  of  the  seduction ;  as,  for  example,  where 
the  illness  is  brought  on  by  distress  of  mind ;  or  by  the  fact  that  the 
defendant  abandoned  the  woman.  Boyle  v.  Brandon,  13  M.  &  W. 
738. 

Neither  pregnancy  nor  disease  is  essential  to  the  maintenance 
of  a  parent's  action  for  seduction.  Leloup  v.  Eschausse,  2  City 
Ct.  55. 

In  Inqerson  v.  Miller,  47  Barb.  47,  it  was  held  that  mere  seduc- 
tion, without  pregnancy,  ill-health,  or  injury  to  the  servant,  will 
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not  give  a  right  of  action.  But  where  pregnancy  and  consequent 
incapacity  from  physical  exercise  follows  the  wrongful  act,  the 
technical  requirements  of  the  law  in  regard  to  the  actual  injury  to 
the  master's  rights  are  estahlished. 

Where  the  daughter,  after  the  seduction,  committed  suicide,  but 
was  not  at  her  father's  house  or  in  his  actual  service  when  she  died, 
it  was  held  not  to  be  a  defense  to  prevent  recovery.  Lawyer  v.  Frit- 
cher,  54  Hun,  586,  28  St.  Eep.  221,  7  N.  Y.  Supp.  909,  affirmed 
in  130  N.  Y.  239.  It  was  further  held  that  the  jury  were  war- 
ranted in  inferring  that  the  suicide  was  caused  by  shame  and 
mortification;  that  it  was  induced  by  the  seduction,  and  consti- 
tuted an  injury  to  the  father,  for  which  damages  were  recoverable. 

An  early  Connecticut  case  holds  that  the  action  might  be  main- 
tained by  a  father  against  one  who  enticed  his  minor  daughter 
from  his  service  and  procured  her  to  be  married  to  another  person ; 
the  marriage  had  been  annulled  by  the  legislature  for  fraud.  Hills 
V.  Ifohert,  2  Eoot,  48,  decided  in  1793. 

But  it  has  been  denied  in  Massachusetts  that  such  an  action 
would  lie.  The  court  said :  "  The  law  of  marriage  entirely  over- 
rides the  general  principles  of  right  of  the  parent  to  the  services 
of  the  child,  or  the  duties  from  one  to  the  other  as  servant  and 
master,  by  allowing  the  female  child  to  terminate  it  at  any  moment 
after  she  arrives  at  the  age  of  twelve  years,  by  uniting  herself  to 
some  one  in  marriage."    Hervey  v.  Mosemey,  7  Gray,  479. 

In  Moran  v.  Dawes,  4  Cow.  412,  where  the  action  was  brought 
by  the  mother,  the  court  said:  "  The  relation  of  mistress  and  ser- 
vant between  the  plaintiff  and  her  daughter  was  sufficiently  made 
out.  The  slightest  acts  of  service  are  sufficient,  as  merely  milk- 
ing the  cows.  So  it  is  said  making  tea  for,  or  attention  to,  the 
plaintiff,  during  sickness."  Citing  2  Phill.  Ev.  157.  "  Mr.  Phil- 
lips very  judiciously  remarks  that  otherwise  the  action  might  be 
confined  to  families  in  the  lower  ranks  of  life,  where  the  daughter 
is  literally  a  servant,  and  could  never  be  extended  to  the  higher 
order,  where  it  is  generally  more  wanted." 

Speaking  of  the  gist  of  the  action,  the  court  says :  "  Neither  the 
injury  to  the  person  of  the  child,  nor  the  property  of  the  plaintiff, 
are,  in  truth,  ever  taken  into  account  They  are  little  more  than 
a  mere  fiction,  adopted  in  order  to  sustain  the  remedy  by  trespass. 
The  direct  injury  may  be  waived  in  all  cases,  and  the  declara- 
tion framed  to  meet  the  consequential  injury,  disregarding  entirely 
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every  consideration  except  the  loss  of  service,  and  the  more  im- 
portant one  of  seduction  and  disgrace." 

In  Ingersoll  v.  Jones,  5  Barb.  661,  it  was  held  that  the  right 
to  maintain  the  action  depends,  riot  upon  the  relation  of  parent 
and  child,  but  upon  the  relation  of  master  and  servant,  and  it 
seems  the  court  will  look  beyond  the  relation  which  actually  exists 
for  the  purposing  of  inquiring  which  of  the  relations  are  main- 
tained. Held,  therefore,  that  where  the  woman's  father  is  dead, 
and  she  lived  in  the  plaintiff's  family,  who  had  taken  her  to  bring 
her  up  and  was  treated  by  him  as  one  of  his  own  children,  that,  for 
the  purpose  of  prosecuting  the  suit,  the  plaintiff  stood  in  loco  pa- 
rentis, and  could  maintain  the  action  even  though  the  woman's 
mother  was  alive.  And  this,  also,  even  if,  at  the  time  of  the  se- 
duction, she  was  out  at  service  in  another  family  with  the  plain- 
tiff's consent. 

In  Hewitt  v.  Pruyn,  21  Wend.  79,  it  was  held  that  an  action 
could  be  maintained  by  the  father  without  proving  any  actual 
loss  of  services.  It  was  enough  that  the  daughter,  a  minor,  resides 
with  her  father,  and  that  he  had  a  right  to  claim  her  services. 

The  earlier  and  stricter  cases  have  proceeded  upon  the  theory 
that,  in  order  to  recover,  there  must  be  ability  on  the  part  of  the 
woman  to  render  services  at  the  time  of  the  seduction  {Hall  v. 
Hollinger,  4  B.  &  C.  660),  though  the  action  lies  whether  these 
services  were  actually  rendered  or  not,  and  the  amount  of  services 
has  nothing  to  do  with  the  case. 

In  Ingerson  v.  Miller,  47  Barb.  47,  it  was  held  that  this  action 
is  founded  on  the  relation  of  master  and  servant,  and  loss  of  ser- 
vices and  actual  injury  to  the  plaintiff's  right  as  master  must  be 
averred  and  proven.  That  the  action  is  not  maintainable  upon  the 
mere  relation  of  parent  and  child,  and  proof  of  the  slightest  loss 
of  services,  or  of  the  most  trivial  injury,  is  sufficient.  Nor  is  it 
an  objection  that  no  actual  loss  of  services  is  proven.  It  is  suflS- 
cient  if  the  father  was  at  the  time  entitled  to  the  services  of  the 
daughter,  and  might  have  required  them  had  he  chosen  to  do  so. 
In  this  case,  the  daughter  had  lived  with  her  father,  except  when 
employed  as  a  school  teacher  under  a  contract  made  by  him. 

In  Mulvehall  v.  Millward,  11  N.  Y.  343,  the  court  sustains  the 
right  of  action  on  behalf  of  the  father  for  the  seduction  of  a  minor 
daughter,  though  in  the  service  of  the  defendant  at  the  time. 
Dean  v.  Peel,  5  East,  45,  is  cited  and  limited.     Held,  it  is  not 
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requisite  that  the  minor  daughter  should  be  actually  in  the  ser- 
vice of  or  residing  with  her  father  at  the  time  of  the  seduction,  to 
entitle  him  to  maintain  the  action.  It  is  sufficient  that  he  is 
legally  entitled  to  her  services,  and  might  have  required  them  if 
he  chose  to  do  so.  Xote  that  in  this  case  the  daughter  did  not  re- 
turn to  her  father  until  after  confinement  and  recovery  there- 
from, and  there  was  no  proof  that  he  took  care  of  or  expended 
anything  upon  her  account  during  her  sickness. 

A  widowed  mother,  whose  minor  daughter  is  actually  in  her 
service  at  the  time  of  the  seduction,  may  maintain  the  action,  even 
though  she  is  home  rendering  temporary  services  and  subsequently 
returns  to  her  o^vn  employment.  Oray  v.  Burland,  51  N.  Y.  424, 
affirming  50  Barb.  100. 

Mulvehall  v.  Millward,  11  N.  Y.  343,  is  commented  on  in 
Rodgers  on  Domestic  Relations,  §  838,  note.  Criticising  Dean 
v.  Peel^  5  East,  45,  on  which  these  actions  are  founded,  the  latter 
says :  "  The  case  stands  alone  and  has  received  severe  and,  it  is 
believed,  just  and  proper  criticism  in  this  country.  *  *  * 
The  author  has  found  but  a  single  English  case  denying  a  right 
to  recover." 

SUBDIVISION  2. 
Loss  of  Services. 

The  loss  of  services  and  the  right  to  services  are,  in  theory,  a 
vital  ingredient  of  the  cause  of  action.  Reference  is,  therefore, 
made  to  the  article  "  Parties,"  since  the  matter  of  parties  plaintiff 
in  this  action  has  an  exceptional  importance.  Attention  is  also 
called  to  the  peculiar  case  of  Graham  v.  Wallace,  50  App.  Div. 
101,  63  X.  Y.  Supp.  372. 

A  right  to  the  services  of  the  person  seduced  is  essential  to  the 
maintenance  of  the  action.  Hamilton  v.  Lom^x,  26  Barb.  615, 
6  Abb.  Pr.  142. 

Dain  v.  Wychoff,  reversed  in  7  N.  Y.  191,  and  a  new  trial 
granted,  on  the  ground  that  the  plaintiff,  having  indentured  his 
daughter  to  the  defendant,  was  not  entitled  to  her  services,  was 
again  before  the  Court  of  Appeals  in  18  N.  Y.  46.  On  the  second 
trial,  the  plaintiff  proceeded  upon  the  theory  that  the  defendant 
had  employed  the  daughter  for  the  purposes  of  seduction,  and  it 
was  shown  that  he  had  made  advances  to  her  about  a  week  before 
the  indenture  of  apprenticeship.  Held,  proof  that  the  defendant 
procured  the  indenture  as  a  means  of  effecting  the  seduction  was  an 
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answer  to  the  objection  that  the  plaintiff  was  not  entitled  to  the 
services.  The  court,  however,  says  that  the  evidence  on  this 
point  was  so  suspicious  that  it  deems  a  new  trial  ought  to  have 
been  granted  by  the  court,  but  that  the  Court  of  Appeals,  having 
power  only  to  correct  errors  of  law,  must  affirm  the  judgment. 

The  intention  of  an  infant  daughter  not  to  return  to  her  father's 
house  is  no  defense  where  she  does  in  fact  return  to  him  and  is 
cared  for.     Martin  v.  Payne,  9  Johns.  387. 

The  action  is  founded  upon  the  loss  of  services,  and  thus,  to 
maintain  it,  there  must  be  actual  or  constructive  relation  of  master 
and  servant ;  if  a  constructive  relation,  the  master  must  have  the 
right  to  command  the  woman's  services  at  his  pleasure.  The  con- 
structive relation  exists  between  a  father  and  his  infant  daughter, 
even  though  the  latter  is  in  the  actual  service  of  another,  if  the 
father  can  reclaim  her  services  at  any  time.  A  stepfather,  how- 
ever, is  not  entitled  to  the  services  of  his  stepdaughter,  and  no 
action  lies  by  him  for  the  seduction  of  the  woman  while  in  the 
service  of  another,  even  though  she  returns  to  her  stepfather's 
house  and  is  there  cared  for  prior  to  the  birth  of  the  child.  Bart- 
ley  V.  Richtmeyer,  4  N.  Y.  38.  The  prior  authorities  on  seduc- 
tion collated  and  considered. 

In  Purman  v.  Van  Sise,  56  N.  Y.  435,  it  was  held  that,  after 
the  death  of  the  father,  the  mother  could  bring  the  action  for  se- 
duction of  her  daughter  while  in  the  employ  of  another  person 
under  an  agreement  made  by  the  mother,  even  though  the  daughter 
received  pay  for  her  services  and  applied  it  to  her  own  use  with 
the  consent  of  the  mother,  who  cared  for  her  during  her  confine- 
ment. The  decision  limiting  Bartley  v.  Richtmeyer,  4  N.  Y.  38, 
is  founded  upon  the  theory  that  the  mother,  after  the  death  of 
the  father,  is  entitled  to  the  control  of  the  services  of  the  child 
during  her  minority,  and  because  1  R.  S.  614,  §  1,  casts  upon 
the  mother  the  burden  of  supporting  an  indigent  child.  Allen  and 
Folger,  JJ.,  dissenting. 

Where  a  father  allowed  his  daughter,  aged  nineteen,  to  live  with 
and  work  for  her  uncle,  it  was  held  that  an  action  for  seduction 
lay  on  behalf  of  the  father,  for  he  did  not  divest  himself  of  his 
authority  to  reclaim  his  daughter.  She  was  his  servant  de  jure, 
thouffh  not  de  facto,  at  the  time  of  the  injury.  Martin  v.  Payne, 
9  Johns.  387. 

But  if  the  daughter  is  over  twenty-one  years  of  age,  the  father 
cannot  maintain  the  action,  although  his  daughter  is  with  child. 
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unless  she  is  actually  in  her  father's  service,  so  as  to  constitute 
the  relation  of  master  and  servant  in  fact.  Nickelson  v.  Stryker, 
10  Johns.  115. 

Where  there  is  a  doubt  whether  the  woman's  services  belong  to 
her  father  or  to  the  defendant,  it  is  a  question  for  the  jury.  lApe 
V.  Eisenlerd,  32  N.  Y.  229. 

In  Knight  v.  Wilcox,  14  K  Y.  413,  reversing  15  Barb.  279, 
the  pendulum  again  swings  and  the  court  holds  the  rule  that  the 
loss  of  service  must  be  direct  and  immediate  in  all  its  strictness. 
In  this  case  the  action  was  brought  by  a  father.  The  daughter 
was  not  made  pregnant  by  the  intercourse,  though  she  had  been 
made  ill  for  a  week  or  more,  and  was  unable  to  work  about  the 
house  through  worry  from  the  grief  of  her  parents  and  fear  of  ejc- 
posure.  Held,  that  an  action  was  not  maintainable;  that  the 
foundation  would  be  his  loss  of  services;  that  the  wrongful  act 
must  be  the  natural  and  direct  cause  of  the  injury  for  which  dam- 
ages are  sought,  and  the  damages  the  proximate  consequence. 
That,  where  there  is  no  pregnancy  or  illness  of  mind  or  body  inci- 
dent to  the  wrongful  act,  nor  did  the  intercourse  affect  the  mental 
or  physical  health  of  the  daughter  for  nearly  three  months  after 
the  act  complained  of,  and  not  until  the  fact  became  known,  that 
the  illness  occasioned  was  not  the  natural  and  proximate  conse- 
quence of  the  defendant's  act,  but  was  occasioned  by  the  parents 
themselves,  and  that  the  plaintiff  should  have  been  nonsuited. 
Distinguished  in  White  v.  Nellis,  31  N.  Y.  408. 

Though  the  seduction  must  result  in  the  loss  of  services,  when- 
ever the  act,  by  immediate  and  direct  consequences,  deprives  the 
master  (parent)  of  the  services,  or  injuriously  affects  his  legal 
rights  to  such  services,  the  action  lies.  So  held  in  a  case  where, 
while  there  was  no  pregnancy,  a  venereal  disease  was  communi- 
cated by  the  defendant.  The  court  said :  "  The  ordinary  conse- 
quences that  affect  the  master  are  pregnancy  and  lying-in  of  the 
servant.  *  *  *  But  it  by  no  means  follows  that  there  is  no 
remedy  where  the  loss  of  services  is  the  direct  effect  of  the  wrong- 
ful act,  although  produced  by  some  other  cause."  White  v.  Nellis, 
31  K  Y.  405. 

In  Lampman  v.  Hammond,  3  T.  &  O.  294,  the  court  said: 
"  The  father  may  maintain  the  action  for  the  seduction  of  his 
minor  daughter  upon  the  presumption,  without  proof,  of  a  loss 
of  service,  because  he  is  entitled  to  command  such  service." 
Holding  also  right  of  mother  to  maintain  action. 
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In  Lipe  v.  Eisenlerd,  32  X.  Y.  229,  it  was  held  that  an  action 
lay  hy.  a  father  for  the  seduction  of  his  adult  daughter,  where  the 
latter  was  supplied  by  the  father  with  food  and  clothing,  and  the 
relation  of  master  and  servant  existed,  even  though  the  daughter 
was  temporarily  absent  at  the  time  of  the  seduction,  and  there  was 
no  express  contract  for  services  between  her  and  her  father.  The 
court  states  that  it  considers  the  fact  that  the  daughter  was  at  the 
defendant's  house  at  the  time  of  the  seduction  merely  in  the 
nature  of  a  visit  not  affecting  the  relation  between  plaintiff  and 
his  daughter.     See  Lawyer  v.  Fritcher;  130  N.  Y.  239. 

SUBDIVISION  3. 
Effect  of  Age  of  Woman. 

The  rule  in  actions  of  seduction  as  modified  by  the  minority  of 
the  woman  is  thus  determined  in  Millar  v.  Thompson,  1  Wend. 
448 :  "  The  action  will  not  lie  where  the  woman  is  over  the  age 
of  twenty-one  years  unless  she  be  in  the  actual  service  of  the  plain- 
tiff so  as  to  constitute  in  law  and  in  fact  the  relation  of  master  and 
servant  But  if  the  woman  be  under  the  age  she  is  assumed  to 
be  under  the  control  and  protection  of  her  parent,  so  as  to  enable 
him  to  bring  the  action  whether  she  actually  resides  w^ith  him  or 
not.  If  she  is  above  the  age  of  twenty-one  and  resides  with  her 
seducer  at  the  time  of  the  seduction  no  action  lies."  The  same  rule 
was  followed  in  Clark  v.  Fitch,  2  Wend.  460,  where  it  was  held 
that  the  father,  liable  for  the  expenses  of  the  lying-in  of  the 
daughter  seduced,  within  the  age  of  twenty-one,  could  maintain  an 
action  on  the  case  for  the  seduction,  even  though  the  daughter  is 
the  servant  de  facto  of  another,  and  even  though  the  father  had 
relinquished  all  claim  to  services  and  had  incurred  no  actual  ex- 
penses." The  theory  is  that  the  father  may  at  pleasure  revoke 
such  license,  recall  his  daughter  and  control  her  services,  and  hav- 
ing such  a  right  the  relation  of  master  and  servant  exists. 

The  fact  of  the  minority  of  the  person  seduced  is  considered  in 
George  v.  Van  Horn,  9  Barb.  623.  It  was  said  that  if  the  daughter 
bt  of  age  she  must  be  in  the  father's  service  so  as  to  constitute  in 
laAv  and  in  fact  the  relation  of  master  and  servant  in  order  to 
entitle  the  father  to  sue  for  seduction.  If  she  be  under  age  she  is 
presumed  to  be  under  his  control  and  direction  so  as  to  entitle  him 
to  the  action,  whether  she  actually  resides  with  him  or  not.  Citing 
Nickelsonv.  Stryker,  10  Johns.  120;  Milhrv.  Thompson,  1  Wend. 
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448;  Moran  v.  Dawes,  4  Cow.  412;  Sergent  v.  Blank,  5  Cow. 
106 ;  Bartley  v.  Richtmeyer,  2  Barb.  182 ;  Ingersoll  v.  Jones,  5 
Barb.  661. 

Where  the  woman  seduced  is  over  twenty-one  years  of  age  and 
lives  with  her  parents,  the  relation  of  master  and  servant  may  be 
inferred  from  very  slight  services  performed  by  the  child,  and  al- 
though there  may  be  no  express  agreement  for  services  between 
them.     Badgley  v.  Decker,  44  Barb.  577. 

A  person  having  the  right  to  the  services  of  the  woman  seduced 
may  maintain  the  action,'  even  though  the  woman  is  a  minor. 
Hamilton  v.  Lomax,  26  Barb.  615,  6  Abb.  Pr.  142. 

A  father  entitled  to  the  services  of  his  adult  daughter  by  tacit 
understanding  between  them  may  have  an  action  for  her  seduction. 
Lipe  V.  Eisenlerd,  32  K  Y.  229. 

ARTICLE  IV. 
DEFENSES. 
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SUBDIVISION  1. 
Conniyance  of  Plaintiff. 

The  fact  that  the  plaintiff  knew  of  the  improper  intercourse  be- 
tween the  defendant  and  his  daughter  when  it  took  place,  and  did 
not  interfere  to  prevent  it,  is  a  complete  defense.  So,  too,  if  he 
connived  at  the  intercourse  and  assented  thereto  after  it  came  to 
his  knowledge.    Travis  v.  Barger,  24  Barb.  614. 

Where  the  plaintiff  (parent)  consents  and  connives  at  the  crim- 
inal intercourse  an  action  does  not  lie.  In  cases  of  this  nature 
the  daughter  is  supposed  to  be  violated  with  force  and  against  the 
will  and  consent  of  the  father.  Held,  further,  that  a  local  custom 
for  young  people  who  are  courting  to  sleep  together  is  no  excuse 
for  the  parent  who  permits  it.  The  court  said :  "  If  it  furnishes 
an  excuse  for  his  carelessness  or  his  daughter's  dishonor,  it  is  some 
apology  also  for  the  defendant  *  *  *  He  (the  father)  knew 
the  risks  to  which  his  daughter  was  exposed."  Seagar  v.  Sliger- 
sand,  2  Cai.  219. 
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This  case  stands  among  the  curiosa  of  early  local  customs  in 
America,  known  as  "  Bundling." 

Where  the  consent  of  the  parent  to  the  marriage  of  his  daughter 
to  defendant,  who  had  a  wife  living,  was  obtained  by  false  repre- 
sentations of  the  defendant,  such  consent  is  void  and  furnishes  no 
defense  in  an  action  by  the  parent  for  damages  resulting  from  the 
loss  of  services.  Lawyer  v.  Fritcher,  130  N.  Y.  239,  affirming  59 
Hun,  536. 

Where  the  plaintiff  must  have  known  that  the  course  of  conduct 
allowed  by  him  between  his  daughter  and  the  defendant  was  such 
as  to  unquestionably  terminate  in  seduction,  he  is  not  entitled  to 
damages  therefor.  Fletcher  v.  Randall,  Anthon's  N.  P.  196; 
Graham  v.  Smith,  1  Edm.  S.  C.  267. 

In  Beddie  v.  Scoolt,  Peake,  240,  where  the  plaintiff  had  per- 
mitted the  defendant  to  visit  his  daughter  as  a  suitor,  after  notice 
that  he  was  a  married  man  and  a  libertine, — Held,  that  there  could 
be  no  recovery  for  the  subsequent  seduction. 

Compare  cases  under  "  Criminal  Conversation ;"  "  Defenses ;" 
*'  Consent,"  and  "  Connivance  of  Husband." 

SUBDIVISION  2. 
As  to  Consent  of  Woman. 

2  Hilliard  on  Torts,  601,  states :  "  It  is  not  competent  for  the 
defendant  to  show  that  the  daughter  consented  willingly  to  the 
seduction  or  even  in  fact  that  she  seduced  the  defendant,  her  consent 
not  depriving  the  plaintiff  of  his  right  of  action."  Citing  Mc- 
Aulay  V.  BirJchead,  13  Ired.  28. 

In  Aherley  v.  Haines,  2  Cai.  292,  it  was  held  that  it  was  no 
defense  to  show  that  the  daughter  \^  as  unchaste  unless  the  father 
has  connived  at  her  criminal  intercourse.  "  The  daughter  not 
being  virtuous  is  no  reason  why  the  father  *  *  *  should  not 
recover  for  the  injury  done  to  him  by  the  loss  of  her  services  and 
the  expenses  of  her  confinement.  These  were  the  grounds  of  the 
action." 

In  Jackson  v.  Brown,  74  Hun,  25,  57  St.  Rep.  272,  26  N.  Y. 
Supp.  156,  it  was  held  that  the  complaint  in  an  action  for  se- 
duction may  properly  be  united  with  another  cause  of  action  to 
set  aside  a  release  of  such  action  obtained  by  fraud. 

A  written  agreement  by  the  woman  seduced,  not  to  hold  the 
defendart  liable  for  damages,  is  no  defense  in  an  action  by  the  par- 
ent for  seduction.    See  Travis  v.  Barger,  24  Barb.  614. 
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SUBDIVISION  3. 
Miscellaneous. 

An  oflFer  to  marry  the  woman  seduced  is  no  defense,  nor  can  it 
be  shown  in  mitigation  of  damages.  Ingersoll  v.  Jones,  5  Barb. 
661. 

A  subsequent  marriage  between  the  woman  and  the  defendant, 
and  the  acquittal  of  the  defendant  on  indictment  for  seduction, 
do  not  furnish  a  complete  defense  to  the  action  when  brought  by 
the  father,  but  they  may  go  in  mitigation  of  damages.  Eichar  v. 
Kisiler,  14  Pa.  282.     See  also  "  Evidence  —  Offer  of  Marriage." 

For  cases  involving  the  bad  character  of  the  woman,  for  chastity 
or  otherwise,  see  cases  collated  under  "  Evidence  —  Character  of 
Woman." 

ASTICLE  V. 

PARTIES. 

PJlQX. 

Subdivision  1.  The  woman  seduced 314 

2.  Parents 316 

3.  Those  in  loco  parentis 317 

SUBDIVISION  1. 
The  Woman  Seduced. 

The  action  for  seduction  can  never  be  maintained  in  the  name 
of  the  party  seduced.  Hamilton  v.  Lomax,  26  Barb.  615,  6  Abb. 
Pr.  142.    See,  however,  Oraham  v.  Wallace,  post. 

In  Oetzelson  v.  Bernstein,  15  Misc.  Eep.  627,  37  N.  Y.  Supp. 
220,  72  St.  Rep.  799,  it  was  held  that  the  woman  seduced  cannot 
maintain  a  civil  action  for  that  cause ;  that  she  could  only  maintain 
an  action  when  rape  has  been  committed  upon  her,  and  that  action 
is  given  to  her  by  statute.     See  Koenig  v.  Nott,  8  Abb.  384-388. 

Though  no  action  lies  in  the  absence  of  statute  permitting  it  by 
the  woman  seduced,  yet  the  woman  may  have  an  action  for  assault 
and  battery  and  may  show  an  attempt  to  take  indecent  liberties  in 
aggravation  of  damages.    Ford  v.  Jones,  62  Barb.  484. 

One  of  the  few  cases  in  which  the  woman  has  been  allowed  to 
maintain  the  action  for  seduction  in  her  own  name  is  that  of  Chra" 
ham  V.  Wallace,  50  App.  Div.  101,  97  St.  Rep.  372,  63  N.  Y. 
Supp.  372,  where  a  female  ward,  on  reaching  her  majority,  was 
allowed  to  maintain  the  action  against  her  general  guardian  of 
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her  person  and  property  to  recover  damages  for  her  seduction  while 
under  the  age  of  consent  and  a  member  of  his  household.  The 
court  said :  "  There  being  no  parent  or  master  to  bring  the  action, 
if  the  ward  may  not  maintain  it  no  one  else  can,  and  the  guardian, 
into  whose  custody  and  control  the  court  delivered  the  infant,  may 
claim  and  exercise  the  privilege  of  seducing  his  ward  without  be- 
coming responsible  to  the  infant  in  a  civil  action  for  damages  for 
the  wrong  and  injury.  We  find  the  action  without  precedent. 
There  appears  to  be  no  recorded  case  expressly  affirming  or  ex- 
pressly negativing  the  right  of  a  ward  to  recover  damages  for  se- 
duction committed  by  the  guardian  of  her  person." 

The  court  then  says :  "  At  common  law  *  *  *  in  the  ab- 
sence of  a  statute  removing  the  disability,  a  female  could  not  sue 
to  recover  damages  for  her  seduction,  although  her  parent  or  mas- 
ter might."  The  court  states  that  the  rule  is  founded  upon  the 
maxims :  In  pari  delicto  potior  est  conditio  defendentis,  and  also 
volenti  not  fit  injuria.  The  court  then  cites  Smith  v.  Richards,  29 
Conn.  232,  as  authority,  stating  that  there  are  and  should  be  excep- 
tions to  this  rule,  in  which  case  the  court  allowed  a  recovery  on  a 
note  given  by  the  defendant  in  settlement  of  an  action  for  seduction. 
The  court  in  considering  whether  an  action  would  lie  throws  the 
blame  on  the  fiduciary  nature  of  the  guardianship,  and  cites  Brat- 
tan  V.  Canaday,  96  Ind.  266,  where  the  complaint  was  sustained  in 
an  action  by  the  ward  against  her  guardian  for  breach  of  trust  in 
negligently  permitting  her  seduction  by  his  son  after  he  himself 
had  corrupted  her  morals.  Held,  that  the  ward  could  recover  in 
such  an  action.  The  court  further  states  that  this  has  long  been  set- 
tled that  where  a  woman  has  been  seduced  under  promise  of  mar- 
riage, the  doctrine  in  pari  delicto  cannot  be  invoked  to  defeat  her 
action  for  damages,  citing  Wells  v.  Padgett,  8  Barb.  325 ;  Sheahan 
V.  Barry,  27- Mich.  217;  Cooley  on  Torts,  510-512.  The  court 
decides  it  to  be  its  duty  to  make  reasonable  exceptions  to  general 
rules  and  to  apply  legal  principles  to  new  cases  as  they  arise.  Thus 
the  seduction  of  the  ward  by  the  guardian  was  not  merely  the 
breach  of  a  duty,  but  the  violation  of  a  legal  obligation  assumed 
by  him,  and  it  may  properly  be  deemed  a  legal  wrong.  He  should 
not  be  permitted  to  avail  himself  of  the  maxim  volenti  non  fit 
injuria. 

A  case  somewhat  similar  is  Dean  v.  Raphe,  145  N.  Y.  319, 
where  the  action  was  maintained  by  the  girl  against  the  defendant, 
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in  whose  house  she  lived,  for  indecent  assault.  The  case  proceeds 
upon  the  theory  that  the  action  was  for  assault,  and  that  it  was 
necessary  to  prove,  and  was  proved  by  a  preponderance  of  evidence, 
that  the  plaintiff  did  not  consent  to  the  intercourse. 

It  is  evident  that  an  action  would  lie  by  a  woman  in  any  case 
where  she  has  been  criminally  assaulted  against  her  will,  either 
treating  the  action  as  a  bare  action  of  assault,  a^ravated  by  forced 
sexual  intercourse,  or  as  a  civil  action  for  the  rape  itself.  Such 
cases  proceed  upon  the  theory  that  there  is  no  question  of  pari 
delicto  or  consent.  See  also  Young  v.  Johnson,  46  Hun,  164,  af- 
firmed in  123  N.  Y.  226. 

It  is  said  in  some  cases  that  an  action  lies  on  the  part  of  the 
woman  seduced,  where  the  seduction  was  effected  under  a  promise 
of  marriage,  which  is  subsequently  broken.  Bigelow  on  Torts 
(7th  ed.),  270,  states,  *'  but  the  action  is  then  for  the  breach  of  the 
promise  of  marriage  and  not  for  the  seduction."  The  distinction 
is  logical,  the  seduction  merely  being  in  aggravation  of  damage. 

SUBDIVISION  2. 
Parents. 

In  Oeorge  v.  Van  Horn,  9  Barb.  523,  where  the  seduction  occur- 
red during  the  lifetime  of  the  father,  who  subsequently  died  with- 
out bringing  the  action,  it  was  stated  that  the  mother  could  not 
bring  the  action  where  the  daughter  was  upwards  of  twenty-one 
years  of  age  and  in  the  actual  service  of  another  person  at  the  time 
of  the  seduction,  and  the  father  was  tljen  alive.  The  relation  of 
master  and  servant  did  not  exist  either  actually  or  by  construction. 

In  Badgley  v.  Decker,  44  Barb.  577,  it  was  held  that  although 
the  mother  could  not  maintain  an  action  for  the  seduction  of  her 
daughter  at  common  law,  if  the  father  was  alive,  yet  that  the  Mar- 
ried Woman's  Act  enabled  her  to  bring  the  action  where  the  hus- 
band had  abandoned  her  and  his  family  and  resided  in  another 
State,  and  the  wife  was  engaged  in  business  upon  her  own  account. 

The  mother  may  bring  an  action  for  the  seduction  of  her  minor 
daughter  where  the  father  is  dead,  and  she  is  entitled  to  the  ser- 
vices and  wages  of  the  daughter.    Damon  v.  Moore,  5  Lans.  454. 

If  the  father  is  dead  the  mother  has  right  to  the  services  of  the 
minor  child.  Hence  she  may  maintain  an  action  for  the  seduc- 
tion of  the  daughter.  This  even  if,  at  the  time  of  the  seduction, 
the  daughter  happened  to  be  temporarily  in  the  employ  of  another 
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person  with  the  assent  of  the  mother.  The  court  said :  "  She  was 
virtually,  although  constructively,  in  the  mother's  service  while 
thus  earning  her  support,  subject  to  her  commands  as  a  parent  and 
as  her  natural  guardian  and  protectress.  The  old  English  doctrine 
to  the  contrary  considered  and  disapproved.  Oray  v.  Durland,  50 
Barb.  10,  Hogeboom,  J.,  dissenting ;  decision  affirmed  in  51  N.  Y. 
424. 

In  Sargent  v.  Blank,  5  Cow.  106,  where  a  widow  bound  her 
daughter  as  an  apprentice,  who  was  seduced,  and  thereupon  the 
indenture  canceled  by  consent  and  the  daughter  returned  to  her 
mother's  house  and  lay  in  there,  it  was  held  that  an  action  on  the 
case  lay  at  the  suit  of  the  mother. 

Where  the  minor  daughter  is  living  with  her  mother  after  her 
father's  death,  and  performs  services  for  her  mother,  the  latter  is 
entitled  to  maintain  an  action  for  seduction.  The  fact  that  the 
plaintiff,  since  the  decease  of  her  former  husband,  has  remarried, 
does  not  change  the  rule.     Lampman  v.  Hannan,  3  T.  &  C.  293. 

In  Clark  v.  Fitch,  2  Wend.  459,  the  objection  was  made  that  the 
nominal  plaintiff,  the  father,  had  never  in  fact  instituted  the 
suit ;  but  the  court  held  that  this  was  not  a  matter  of  inquiry  upon 
the  trial,  and  that  if  he  sanctioned  the  suit,  though  commenced 
without  his  orders  he  has  a  right  to  do  so,  and  if  he  disapproves 
of  it,  the  proper  course  to  put  an  end  to  it  is  by  motion.  The  at- 
torney is  responsible  for  any  improper  use  of  the  plaintiff's  name. 

SUBDIVISION  3. 
Those  in  Loco  Parentis. 

"  This  action  is  maintainable  where  the  father  is  deceased  by 
any  one  who  stands  in  loco  parentis,  as  by  a  mother  or  aunt." 
Reeves'  Domestic  Eelations,  293 ;  2  Kent  Comm.  205. 

Though  a  stepfather  has  not  the  rights  of  a  parent  by  virtue  of 
that  relation,  yet  if  he  adopts  the  illegitimate  child  of  his  wife  and 
she  is  brought  up  by  him,  he  stands  in  loco  parentis  and  can  main- 
tain an  action  for  her  seduction.    Bracy  v.  Kibbee,  31  Barb.  273, 

A  stepfather  cannot  maintain  an  action  for  the  seduction  of  his 
stepchild,  who  is  seduced  while  in  the  service  of  another  person, 
even  though  she  returns  to  his  house  before  the  birth  of  the  child 
and  there  engages  in  service  and  is  there  attended  during  con- 
finement.   Bartley  v.  Bichtmeyer,  4  N.  Y.  38. 

A  grandfather  who  assumes  the  obligations  of  a  parent  to  an 


Digitized  by  VjOOQIC 


318  SEDUCTION. 


Art.  6.    Pleading. 


infant  female  at  the  request  of  her  deceased  parent,  can  maintain 
the  action  for  her  seduction,  although  she  is  living  away  from 
him  in  the  service  of  the  defendant  at  the  time  thereof,  and  appro- 
priates her  wages  to  her  own  use.  Certwell  v.  Hoyi,  6  Hun,  575, 
Merwin,  J.,  dissenting. 

The  right  is  sustained  in  the  following  cases:  Manvell  v. 
Thompson,  2  C.  &  P.  303  (an  action  by  an  aunt)  ;  Bracy  v.  Kih- 
bee,  31  Barb.  273  (an  action  by  stepfather) ;  Irwin  v.  Deerman, 
11  East,  23  (an  action  by  foster-father). 

The  cases  where  relief  has  been  denied  to  the  parent  upon  the 
ground  that  by  contract  or  otherwise  some  other  person  was  entitled 
to  the  daughter's  services  have  not  generally  admitted  that  the 
action  for  seduction  should  be  brought  by  such  other  person  as 
master ;  so  it  may  be  said  that  in  all  cases  where  the  female  is  em- 
ployed by  some  person  who  may  bring  the  action,  unless  the  em- 
ployer himself  is  liable,  no  action  lies.  See  Edmondson  v.  Machell, 
2  T.  E.  4;  Bennett  v.  Alcott,  2  T.  R.  166;  Manvell  v.  ITiompson, 
2  C.  &  P.  303. 

In  theory  this  is  all  very  well ;  but  an  evil  of  the  fiction  which 
is  the  basis  of  the  action  is  shown  by  the  fact  that  where  the  master, 
not  a  parent,  sues  for  the  seduction  of  a  servant,  and  recovers,  the 
recovery  is  paid  to  and  owned  by  him.  Neither  the  woman  nor 
her  parents,  who  suffered  by  the  wrong,  are  entitled  to  any  portion 
of  it. 

ASTICLE  VI. 

PLEADING. 

PAGE. 

SuBDiYisioN  1.  Complaint 318 

2.  Answer 319 

SUBDIVISION  1. 
Complaint. 

In  the  plaintiff's  declaration  at  common  law  he  is  not  required 
to  allege  or  prove  that  the  defendant  knew  that  the  female  was  the 
daughter  or  servant  of  the  plaintiff.     2  Chit  PL  263,  note. 

If  the  complaint  alleges  mutual  promises  of  marriage  and  the 
breach  thereof  by  the  defendant,  allegations  of  seduction  are 
merely  in  aggravation  of  damages,  and  do  not  constitute  an  in- 
dependent cause  of  action.  Getzelson  v.  Bumstein,  15  Misc.  Kep. 
627,  37  N.  Y.  Supp.  220,  72  St.  Rep.  799. 
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A  complaint  in  an  action  for  seduction  may  properly  unite  an- 
other cause  of  action^  which  seeks  to  set  aside  a  release  of  an  action 
for  seduction^  alleging  that  such  release  was  obtained  by  fraud. 
Jackson  v.  Brown,  74  Hun,  25,  57  St.  Rep.  272,  26  N.  Y.  Supp. 
156. 

SUBDIVISION  2. 
Answer. 

In  order  to  prove  connivance  and  that  the  plaintiff  did  not  in- 
terfere to  prevent  the  seduction,  the  defense  must  be  alleged,  be- 
cause it  furnishes  a  complete  bar  to  the  plaintiff's  action.  How- 
ever, matters  which,  not  being  a  complete  defense,  only  go  in 
mitigation  of  damages  may  be  shown  without  being  pleaded. 
Travis  v.  Barger,  24  Barb.  614  (before  the  Code  Civ.  Proc.). 

The  previous  unchastity  of  the  woman  may  be  shown  under  a 
general  denial  where  no  claim  for  punitive  damages  is  made,  and 
the  evidence  is  interposed  merely  to  reduce  actual  damage.  Warir 
dell  V.  Edwards,  25  Hun,  498. 


FORMS. 

Seduction  Without  Force. 
SUPBEME  COTJET  —  Bensselaer  County. 


JAMES  LAWRENCE 

agat. 
GEORGE  SPENCE. 


Complaint,  99  N.  Y.  660. 


The  above-named  plaintiff  complains  against  the  said  defendant^ 
and  respectfully  shows  to  the  court: 

That  at  the  times  hereinafter  mentioned  one  Mary  Lawrence  was 
the  servant  and  the  daughter  of  the  plaintiff,  and  was  and  is  an  in- 
fant under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  twenty- 
one  years  on  the  9th  day  of  September,  1879. 

That  during  the  month  of  August,  1878,  and  from  time  to  time 
thereafter,  until  the  last  of  January,  1879,  the  said  defendant  did 
wickedly,  willfully,  and  maliciously,  and  without  the  privity  or  con- 
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sent  of  the  plaintiff,   debauch  and  carnally  know   the  said   Mary 
Lawrence. 

That  by  reason  of  the  premises  the  said  Mary  Lawrence  became 
pregnant  and  sick  with  child,  and  so  remained  for  a  space  of  about 
nine  months,  at  which  time  she  was  delivered  of  a  female  child,  which 
is  still  living.  That  during  two  months  of  the  time  of  pregnancy  of 
the  said  Mary  Lawrence,  before  she  was  delivered  of  said  child,  she 
was  unable  to  attend  to  the  duties  of  her  service,  and  the  said  plain- 
tiff was  deprived  of  her  services  and  earnings,  and  in  consequence 
thereof  has  since  been  deprived  of  her  earnings  and  services,  and  was 
otherwise  greatly  injured,  to  his  damage  $5,000. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defend- 
ant for  $5^000  and  costs. 

Henry  A.  Merrit, 

Plaintiff's  Attorney. 


Complaint  by  Mother. 
SUPBEME  COURT  —  Suffolk  County. 


PHEBE  FURMAN 

agat, 

JEREMIAH  VAX  SISE. 


,  Complaint,  56  N.  Y.  435. 


The  plaintiff  complains  of  the  defendant  and  says : 

First.  That  at  the  several  times  hereinafter  mentioned,  the  plain- 
tiff was  the  mother  of  and  entitled  to  the  services  of  one  Sarah  E. 
Fleet. 

Second,  That  at  the  several  times  hereinafter  mentioned  the  father 
of  said  Sarah  E.  Fleet  was  deceased. 

Third,  That  on  or  about  the  16th  day  of  May,  1870,  at  Woodbury, 
Queens  county,  N.  Y.,  the  defendant  well  knowing  the  said  Sarah  E. 
Fleet  to  be  the  daughter  of  the  plaintiff  and  wrongfully  contriving 
and  intending  to  injure  the  plaintiff  of  her  assistance  and  service,  did 
wickedly,  willfully,  and  maliciously,  and  without  the  privity  or  con- 
sent of  the  plaintiff,  then  and  there  debauch  and  criminally  know 
the  said  Sarah  E.  Fleet,  she  being  at  that  time  in  the  eighteenth  year 
of  her  age. 

Fourth,  That  by  reason  of  the  premises  the  said  Sarah  E.  Fleet  be- 
came pregnant  and  sick  with  child,  and  so  remained  for  several 
months,  during  which  time  she  was  taken  care  of,  supported,  and 
nursed  by  this  plaintiff;  that  during  her  said  sickness  and  confino- 
ment  she  was  unable  to  attend  to  the  duties  of  her  services,  and  the 
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plaintiff  was  thereby  deprived  of  her  services^  and  was  obliged  to  and 
did  expend  large  sums  of  money  in  nursing,  in  bestowing  labor  and 
services,  in  taking  care  of,  feeding  and  clothing  and  in  providing 
medical  attendance  for  said  Sarah  E.  Fleet,  and  was  otherwise  greatly 
injured,  to  the  damage  of  this  plaintiff  of  $3,000. 

Wherefore  plaintiff  asks  judgment  against  this  defendant  for  the 
said  sum  of  $3,000,  together  with  the  costs  of  this  action. 

(Verification.)  Thomas  Young, 

Plaintiff's  Attorney, 


Complaint  by  Father  Asking  that  Eelease  be  Set  Aside. 
SUPBEME  COUBT  —  Queens  County. 


ROBERT  E.  JACKSON 

agat. 
PIERRE  M.  BROWN. 


Complaint,  74  Hun,  25. 


The  plaintiff,  by  this,  his  complaint,  states  and  shows  to  the  court : 

I.  That  at  the  times  hereinafter  mentioned  one  Sarah  M.  Jackson 
was  a  minor,  the  servant  of  the  plaintiff,  a  member  of  his  family, 
and  owed  him  services. 

II.  That  on  or  about  the  month  of  May,  1891,  at  the  town  of 
Hempstead,  in  said  county,  the  said  defendant,  well  knowing  the  said 
Sarah  M.  Jackson  to  be  the  servant  and  member  of  the  plaintiff's 
family,  and  wrongfully  contriving  and  intending  to  injure  the  plain- 
tiff and  deprive  him  of  the  assistance  and  service  of  his  said  servant, 
did  willfully,  wickedly,  and  maliciously,  and  without  the  privity  or 
consent  of  this  plaintiff,  entice  and  persuade  the  said  Sarah  M. 
Jackson  to  leave  the  service  of  the  plaintiff,  and  did  then  and  there, 
by  persuasion  and  under  promise  of  marriage,  seduce  and  debauch 
his  said  servant,  and  carnally  know  her. 

III.  That  by  reason  of  the  premises  the  said  Sarah  M.  Jackson 
became  pregnant  and  sick  with  child,  and  so  remained  for  the 
space  of  nine  months;  that  during  that  time  she  was  unable  to 
attend  to  the  duties  of  her  service,  and  this  plaintiff  was  thereby 
deprived  of  her  service,  and  was  obliged  to,  and  actually  did, 
expend  the  sum  of  $75  in  nursing  and  taking  care  of  his  said  servant 
in  said  pregnancy  and  sickness,  which  sum  and  claim  upon  the  de- 
fendant he  recognized  and  afterward,  to  wit,  on  the  27th  of  Febru- 
ary, 1892,  acknowledged  and  paid  to  this  plaintiff  for  and  on  account 
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of  the  sickness  and  nursing  of  his  said  servant  as  aforesaid,  and  not 
otherwise ;  and  he  was  otherwise  greatly  injured,  to  his  damage  $5,000. 

IV.  For  a  further  and  separate  cause  of  action  the  plaintiff  shows 
and  states  that  on  the  27th  day  of  February,  1892,  the  said  defendant, 
by  his  duly  authorized  agent  and  attorney,  one  Adam  Finck,  under 
the  pretense  of  paying  the  plaintiff  for  the  expense  and  nursing  dur- 
ing the  sickness  and  confinement  of  his  said  servant,  deceitfully  and 
fraudulently  induced  this  plaintiff  to  sign  a  paper  writing  purport- 
ing to  be  a  release  and  discharge  of  the  defendant  from  any  and  all 
debts,  dues,  due  or  to  accrue  to  this  plaintiff  for  loss  of  services  of  the 
said  Sarah  M.  Jackson,  his  servant,  during  confinement,  and  at  other 
times  and  exemplary  damages  therefor,  which  paper  writing  is  hereto 
annexed  and  made  a  part  of  this  complaint;  and  for  the  same  pur- 
pose and  the  same  fraudulent  intent  the  said  Finck,  acting  as  afore- 
said, falsely  and  fraudulently  represented  to  this  plaintiff  and  to  his 
said  servant  that  the  said  paper  writing  purporting  to  be  a  release, 
as  aforesaid,  was  simply  and  only  a  receipt  for  the  sum  of  $75  to 
reimburse  him  for  money  expended  by  him  for  the  sickness  of  his  said 
servant  and  nursing  her  during  confinement,  and  nothing  more ;  that 
said  plaintiff  relying  on  said  representations  of  said  Finck,  and  be- 
lieving in  the  truth  of  the  same  received  and  accepted  the  sum  of 
$75,  and  no  more,  for  money  expended  by  him,  and  for  nursing  his 
said  servant  during  her  said  sickness  and  confinement,  and  not  other- 
wise, and  signed  said  paper  writing,  which  he  would  not  have  done, 
but  for  said  representations  of  said  Finck,  without  knowing  the  con- 
tents of  said  paper  writing,  or  without  having  the  same  read  to  him 
or  any  member  of  his  family  or  other  person,  supposing  it  to  be  a 
receipt  for  the  said  sum  of  $75. 

Wherefore,  the  plaintiff  demands  judgment  that  the  said  alleged 
release  be  adjudged  fraudulent  and  void  as  to  the  plaintiff,  as  to  loss 
of  services  of  the  plaintiff  for  and  on  account  of  the  debauching  and 
pregnancy  of  the  plaintiff's  said  servant  as  aforesaid,  and  that  he 
recover  judgment  against  the  defendant  for  the  sum  of  $5,000  for 
said  loss  of  service,  for  debauching  his  said  servant  and  the  costs  of 
this  action. 

M.    COMPTON, 

Plaintiff's  Attorney. 


Oomplaint  by  Woman  Seduced  Against  Her  Onardian. 

Note. —  This  ease  is  sui  generis,  and  an  exception  to  the 
rule  that  the  action  cannot  be  maintained  by  the  seduced  woman. 
It  was  for  this  reason  doubtless  that  the  complaint  is  open  to  the 


Digitized  by  VjOOQIC 


SEDUCTION.  323 


Art.  6.    Pleading. 


criticism  of  pleading  the  evidence,  strong  equities  being  necessary 
to  sustain  the  complaint  on  demurrer. 

SUPREME  COURT  —  Onondaga  County. 


MAUD  GRAHAM 

agst, 

ALVIN  D.  WALLACE. 


-  Complaint,  50  App.  Div,  101. 


Plaintiff,  for  a  cause  of  action  against  defendant,  alleges  and  re- 
spectfully shows: 

That  plaintiff  is  the  daughter  of  Frank  Graham  and  Jennie  B. 
Graham,  and  was  bom  at  Cortland,  N.  Y.,  on  the  7th  of  January, 
1878.  That  after  plaintiff's  birth  she  resided  with  her  parents  at  the 
comer  of  Homer  avenue  and  Main  street,  Cortland,  N.  Y. 

That  on  or  about  the  31st  day  of  December,  1886,  plaintiff's  mother, 
Jennie  B.  Graham,  died,  leaving  her  surviving  this  plaintiff,  then 
eight  years  of  age,  and  plaintiff's  father,  Prank  Graham,  and  one 
sister,  I^aetitia  Graham,  then  ten  years  of  age. 

Plaintiff  further  alleges  that  after  the  death  of  her  mother,  as 
herein  set  forth,  she  resided  with  her  father  at  the  same  place  she 
had  been  residing,  and  continued  to  so  reside  with  her  father  and 
attended  the  public  schools  at  Cortland,  N.  Y.,  until  on  or  about  the 
19th  day  of  June,  1892,  when  plaintiff's  father,  Frank  Graham,  died, 
leaving  plaintiff,  then  fourteen  years  of  age,  and  her  sister,  Laetitia, 
then  sixteen  years  of  age,  orphans. 

Plaintiff  further  alleges  that  shortly  after  her  father's  death,  an 
application  was  made  to  the  Surrogate's  Court  of  Cortland  county, 
N.  Y.,  for  the  appointment  of  a  general  guardian  of  this  plaintiff. 

Plaintiff  further  alleges  that  thereafter,  and  on  or  about  the  7th 
day  of  July,  1892,  an  order  was  made  and  duly  entered  in  the  sur- 
rogate's office  of  Cortland  county  as  follows:  (Here  follows  order 
appointing  defendant  guardian  and  his  qualification  as  such.) 

Plaintiff  further  alleges  that  it  was  the  duty  of  the  defendant,  as 
general  guardian  of  the  property  of  plaintiff,  to  preserve  the  estate 
left  by  her  father  and  mother  for  this  plaintiff's  use  and  benefit,  and 
that  it  was  also  the  duty  of  this  defendant,  as  general  guardian  of 
the  person  of  this  plaintiff,  to  properly  and  suitably  educate  her,  and 
to  surround  her  with  good  and  wholesome  conditions  to  protect  her  per- 
son from  violence,  to  protect  her  from  immoral  influence  and  to  teach 
her,  by  good  example,  to  protect  her  from  lust  and  sensuality  of  men, 
so  that  when  she  should  arrive  at  the  age  of  twenty-one  years  she 
would  be  able  to  hold  a  position  in  society  suitable  to  her  condition  in 
life  and  be  able  to  make  a  livelihood  for  herself.  That  this  defendant 
stood  "  in  loco  parentis/'  and  that  he  was  bound  in  the  execution  of 
his  tmst,  as  guardian  of  the  person  of  this  plaintiff,  to  watch  over 
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her  chastity  and  good  character,  the  same  as  a  father  would,  and  to 
protect  and  preserve  her  virtue  and  her  reputation  to  the  fullest 
extent  of  his  powers. 

Plaintiff  further  alleges  that  the  defendant  herein,  in  disregard 
and  in  violation  of  the  trust  reposed  in  him  at  the  time  of  his  ap- 
pointment as  general  guardian  of  the  person  of  this  plaintiff,  and  in 
violence  of  the  duties  and  obligations  he  owed  this  plaintiff,  at  once 
commenced  a  course  of  action  toward  this  plaintiff,  which  resulted 
in  defendant  assaulting  and  prostituting  plaintiff  to  gratify  his  own 
desires. 

(Here  follows  allegations  of  numerous  instances  of  intercourse, 
each  specifically  set  forth,  each  being  stated  to  be  "in  violation  of 
his  duties  as  guardian,"  etc.) 

That  thereafter  and  on  or  about  the  30th  of  January,  1899,  plain- 
tiff removed  to  the  city  of  Syracuse,  where  she  now  resides ;  plaintiff 
further  alleges  that  ever  since  she  went  to  defendant's  house  to  reside 
with  this  defendant,  and  ever  since  defendant  has  been  her  general 
guardian,  this  defendant,  in  violation  of  his  duties  and  trust,  as  gen- 
eral guardian  of  her  person,  by  a  systematic  and  persistent  endeavor 
succeeded  in  assaulting,  debauching,  and  carnally  knowing  this  plain- 
tiff, and  that  such  conduct  continued  on  his  part  from  the  time  she 
was  of  the  age  of  fifteen  years  until  on  or  about  the  30th  day  of 
January,  1899. 

That  by  reason  thereof  plaintiff's  health  has  been  greatly  dam- 
aged ;  that  she  is  not  able  to  associate  with  the  good  and  respectable 
society  of  the  community  where  she  resides;  that  her  mind  has  been 
immorally  influenced;  that  her  body  has  been  debauched;  that  she 
has  been  assaulted  by  this  defendant,  and  that  she  is  left  at  the  age 
of  twenty-one  years,  by  reason  of  this  defendant's  acts,  bereft  of 
virtue,  helpless  and  friendless,  and  without  means  of  making  a  living. 

Wherefore  this  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  $25,000,  besides  the  costs  of  this  action. 

(Verified  )  Thompson,  Wood  &  Smith, 

Attorneys  for  Plaintiff. 


Answer^  With  Specific  Denials. 
SUPBEME  COURT  —  Suffolk  County. 

PHEBE  FURMAN 

agst.  i-  Answer,  56  N.  Y.  435. 

JEREMIAH  VAX  SISE. 


The  defendant,  Jeremiah  Van  Sise,  answering  the  complaint  of  the 
plaintiff: 
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I.  Denies  that  at  the  several  tiines  mentioned  in  the  complaint  the 
plaintiff  was  entitled  to  the  services  of  one  Sarah  M.  Fleet. 

II.  The  defendant  has  no  knowledge,  and  has  not  any  information 
sufficient  to  form  a  belief  whether  or  not  at  the  several  times  men- 
tioned in  the  complaint  the  father  of  said  Sarah  E.  Fleet  was 
deceased. 

III.  The  defendant  denies  that  on  or  about  the  16th  day  of  May, 
1870,  at  Woodbury,  Queens  county,  N.  Y.,  or  at  any  other  time  or 
place  this  defendant  did  debauch  and  criminally  know  the  said  Sarah 
E.  Fleet. 

IV.  The  defendant  denies  that  by  reason  of  any  act  of  this  de- 
fendant, the  said  Sarah  E.  Fleet  became  pregnant  and  sick  with 
child,  and  denies  that  the  plaintiff  was  thereby  deprived  of  her  ser- 
vices, and  denies  that  the  plaintiff  was  obliged  to,  or  did  expend  large 
sums  of  money  or  any  sum  of  money  whatever,  either  in  nursing,  or 
in  bestowing  labor  and  services,  or  in  taking  care  of,  feeding  and 
clothing,  or  in  providing  medical  attendance  for  said  Sarah  E.  Fleet, 
arid  denies  that  the  plaintiff  was  otherwise  or  in  any  way  injured. 

V.  The  defendant  says  the  plaintiff  has  been  paid  in  full  for  all 
moneys  she  has  expended  by  reason  of  any  matters  stated  in  the 
complaint. 

VI.  The  defendant  denies  each  and  every  allegation  in  the  com- 
plaint contained,  not  hereinbefore  specifically  denied. 

Wherefore  the  defendant  asks  that  the  complaint  be  dismissed, 
with  costs. 

(Verified.)  Smith  &  Stanb rough, 

Defendant's  Attorney. 
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SUBDIVISION  1. 
Of  the  Seduction. 

The  bare  fact  of  criminal  connection  does  not  constitute  seduc- 
tion.    To  make  out  a  cause  of  action  it  must  be  shown  that  the 
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defendant  used  enticing  arts  to  overcome  the  woman's  opposition, 
and  by  wiles  and  persuasion,  without  force,  debauched  her.  Hogan 
V.  Creagan,  6  Robt.  138.  Contra,  Lawrence  v.  Spence,  99  N.  Y. 
669,  holding  it  immaterial  whether  seduction  is  accomplished  by 
persuasion  or  by  force. 

In  an  action  for  seduction  it  is  competent  to  show  circumstances 
under  which  the  woman  was  seduced  and  the  means  used  in  cor- 
rupting her  mind.    Bracy  v.  Kibbee,  31  Barb.  273. 

Continued  attention  to  a  woman  for  several  months,  followed 
by  improper  intercourse,  was  held  to  be  evidence  warranting  an 
inference  of  seduction.    Clarke  v.  Fitch,  2  Wend.  459. 

A  written  agreement  between  the  defendant  and  the  plaintiflPs 
daughter,  by  which  the  defendant  admitted  the  seduction  and 
agreed  to  pay  a  sum  of  money  to  the  daughter,  she  to  release  him 
from  all  actions  for  damages,  etc.,  is  admissible  in  an  action  by  the 
father,  not  to  show  the  extent  of  the  injury  or  the  amount  of  dam- 
ages, but  as  an  admission  by  the  defendant  of  the  facts  which  the 
plaintiff  is  bound  to  prove  to  entitle  him  to  recover.  Nor  is  such 
proof  objectionable  on  the  ground  that  it  is  cumulative,  nor  be- 
cause it  might  aggravate  the  offense.  Travis  v.  Barger,  24  Barb. 
614. 

In  Hewitt  v.  Pruyn,  21  Wend.  79,  a  physician  was  allowed  to 
testify  that  he  was  consulted  by  the  defendant  as  to  the  means  of 
producing  an  abortion.  He  is  not  precluded  from  testifying  under 
the  statute  forbidding  disclosure  of  professional  information  re- 
ceived by  a  physician  to  enable  him  to  prescribe  for  a  patient. 
See,  however,  under  §  834,  rule  held  in  People  v.  Brower,  53 
Hun,  217,  and  People  v.  Orr,  92  Hun,  199,  affirmed,  on  opinion 
below,  149  K  Y.  616. 

In  a  criminal  prosecution  under  the  statute  it  was  held  to  be  error 
to  admit  evidence  that  the  woman  had  a  child  thirteen  months  after 
the  date  when  she  charged  the  seduction  was  committed.  That 
such  evidence  in  no  wise  tended  to  prove  the  seduction  as  of  the 
date  stated,  and  that  the  admission  of  such  evidence  required  a 
reversal  of  the  judgment  and  a  new  trial.  People  v.  Kearney,  110 
N.  Y.  188,  reversing  47  Hun,  129,  distinguishing  People  v.  Arm- 
strong, 70  N.  Y.  30. 

SUBDIYISIGN  2. 
Of  Sight  to  Services. 

Proof  of  the  slightest  degree  of  service  is  sufficient  to  establisK 
the  relation  of  master  and  servant  in  an  action  for  seduction,  and 
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to  allow  an  action  for  the  recovery  of  the  highest  amount  of  dam- 
ages. There  need  be  no  express  promise  to  pay  for  such  services. 
Badgley  v.  Decker,  44  Barb.  577. 

See  further  cases  under  "  Necessary  Elements ;  Right  to  Ser- 
vices.'' 

SUBDIVISION  8. 

Of  Character  of  Plaintiff,  or  His  Connivance. 

« 
The  defendant  cannot  prove  the  bad  character  of  the  plaintiff. 

Lain  v.  Wykoif,  7  N.  Y.  192. 

The  bad  character  of  the  plaintiff  in  respect  to  chastity  is  not 

admissible  in  reduction  of  damages  or  otherwise,  though  it  is  true 

that  damages  are  given  for  the  wounded  sensibilities  of  the  parent. 

To  justify  evidence  of  bad  reputation  it  must  be  shown  that  his 

sensibilities  as  a  parent  are  less  acute  and  the  affection  of  a  virtuous 

daughter  are  to  him  less  valuable  than  to  any  other  man.    Dain  v. 

Wykoff,  7  N.  Y.  191.    As  to  connivance,  see  "  Defenses,"  subd.  2. 

SUBDIVISION  4. 
Of  Character  and  Financial  Standing  of  Defendant 

In  Dain  v.  Wykojf,  7  N.  Y.  192,  it  was  held  that  it  is  improper 
to  prove  the  financial  standing  of  the  defendant.  The  court  said : 
"  The  custom  at  the  circuit  has  been  to  admit  evidence  of  this  char- 
acter, but  I  have  not  been  able  to  discover  in  the  elementarv  writers 
on  evidence  authority  for  this  practice.  *  *  *  If  the  defend- 
ant cannot  show  his  poverty  in  mitigation  of  damages,  there  is  no 
reason  why  the  plaintiff  should  aggravate  them  by  proof  of  his 
wealth."  The  statement  of  Alderson,  B.,  in  Jones  v.  Buddington, 
6  C.  &  P.  589,  is  quoted  with  approval :  "  Such  evidence  has  often 
been  given,  but  it  was  improper.  The  plaintiff  is  entitled  to  as 
much  damages  as  a  jury  think  is  a  compensation  for  the  injury  he 
has  sustained,  and  the  amount  of  the  defendant's  property  is  not 
a  question  in  the  casa" 

In  some  jurisdictions  the  financial  standing  of  the  defendant  may 
be  considered  in  estimating  damages.  Peters  v.  Lake,  66  111.  206 ; 
Lavery  v.  Crooke,  62  Wis.  612. 

In  McAulay  v.  Birkhead,  13  Ired.  28,  it  was  held  that  the  plain- 
tiff could  prove  not  only  the  financial  standing  of  the  defendant^ 
but  the  character  of  his  o^vn  familv. 
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SUBDIVISION  5. 
Of  Character  of  Woman  Seduced. 

It  is  error  to  exclude  evidence  of  previous  lascivious  conduct  on 
the  part  of  the  girl.  One  of  the  considerations  entering  into  the 
question  of  damages  is  the  supposed  loss  on  the  part  of  the  parent 
of  the  society  of  a  chaste  and  pure  daughter.  If,  therefore,  the 
daughter  had  already  become  impure  the  loss  in  that  respect  would 
be  much  less.    Bracy  v.  Kibhee,  31  Barb.  273. 

Specific  acts  of  loose  conduct  on  the  woman's  part  may  be  shown 
to  mitigate  damages,  but  the  defendant  is  not  bound  by  the 
woman's  answer  to  such  questions  on  cross-examination.  Hogan  v. 
Creagan,  6  Robt  138. 

In  Ford  v.  Jones,  62  Barb.  481,  which  w^as  an  action  for  assault 
and  battery,  aggravated  by  indecent  liberties,  it  was  held  that  the 
plaintiff's  character  was  directly  in  issue  on  the  question  of  dam- 
ages, and  it  was  competent  to  disparage  such  reputation  by  proving 
specific  acts  of  lewdness  and  immorality.  It  is  error  for  the  court 
to  rule  that  the  plaintiff's  character  for  chastity  can  be  attacked 
only  by  proof  of  general  reputation. 

In  Kenyon  v.  People,  26  N.  Y.  203,  a  criminal  action  under  the 
statute,  it  was  held  that  proof  of  general  reputation  as  to  want  of 
chastity  was  not  admissible.  That  the  statute  meant  actual  per- 
sonal virtue,  not  mere  reputation  for  virtue.  That  the  defendant 
would  have  been  entitled  to  introduce  proof  of  specific  acts  of 
lewdness. 

Evidence  of  acts  of  intercourse  by  the  woman  with  other  men 
subsequent  to  the  seduction,  and  not  within  a  possible  period  of 
gestation  are  not  admissible.  The  court  said :  "  If  she  was  chaste 
and  virtuous  prior  to  the  time  that  the  defendant  accomplished  her 
seduction  and  ruined  her  reputation,  he  cannot  complain  of  her 
subsequent  conduct,  for  it  may  well  be  attributed  to  his  original 
wrong."  It  seems,  however,  that  if  the  alleged  intercourse  had 
been  within  the  period  of  gestation  it  would  have  been  proper  as 
tending  to  show  that  pregnancy  might  have  occurred  in  consequence 
of  such  connection.  Ayer  v.  Colgrove,  81  'Hun,  322,  30  N.  Y. 
Supp.  788. 

In  an  action  for  seduction,  which  was  not  followed  by  pregnancy, 
or  any  actual  loss  to  the  plaintiff's  father,  it  was  held  to  be  error 
to  exclude  evidence  on  the  part  of  the  defendant  that  the  plaintiff's 
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daughter  had  stolen  things  from  the  defendant.  In  this  case  the 
charge  against  the  defendant  was  not  made  by  the  daughter  until 
after  she  had  been  accused  of  stealing  from  defendant.  Held, 
that  had  the  daughter  been  guilty  of  stealing,  the  proof  thereof 
would  probably  have  impaired  her  testimony  and  might  have  af- 
fected her  standing  before  the  jury  as  a  witness.  Held,  further, 
that  in  an  action  for  seduction  the  omission  of  the  female  to  make 
disclosure  of  the  intercourse  promptly,  militates  strongly  against  her 
testimony.  Zopfi  v.  Smithy  65  Hun,  547,  29  St.  Rep.  251,  8  N.  Y. 
Supp.  876. 

In  Wandell  v.  Edwards,  25  Hun,  498,  it  was  held  that  the  de- 
fendant could  show,  under  a  general  denial,  evidence  that  the  se- 
duced woman  had  previously  had  connection  with  another  man; 
that  the  evidence  was  admissible  in  mitigation  of  damages,  and 
that  section  536  of  the  Code  of  Civil  Procedure  only  required  such 
facts  to  be  alleged  when  they  tended  to  disprove  the  malice  and 
diminish  pimitive  damages. 

Where  the  action  was  foimded  upon  the  fact  that  the  defendant 
had  communicated  a  venereal  disease  to  the  woman,  it  was  held 
that  proof  that  the  girl  had  about  the  same  time  had  connection  with 
two  other  persons  did  not  show  that  she  did  not  acquire  the  dis- 
ease from  the  defendant,  where  there  was  some  slight  proof  that 
she  had  symptoms  of  the  disease  before  connection  with  the  other 
persons.  'Note,  however,  that  the  appellate  court  was  not  asked  to 
intervene  in  any  other  manner  upon  this  ground.  There  seems 
to  be  an  intimation  that  the  evidence  might  have  been  offered  by 
the  defendant  as  showing  specific  acts  of  lewdness.  White  v.  Nellis, 
31  K  Y.  405. 

Evidence  of  a  woman's  good  character  is  not  admissible  unless 
her  reputation  is  attacked.    Bracy  v.  Kibbee,  31  Barb.  273. 

SUBDIVISION  6. 
Of  Offer  of  Marriage  by  Defendant. 

In  Ayer  v.  Colgrove,  81  Hun,  322,  62  St.  Rep.  751,  30  X.  Y. 
Supp.  788,  it  was  held  that  in  a  civil  action  for  seduction  it  was 
competent  to  prove  that  the  seduction  was  accomplished  under  a 
promise  of  marriage  should  the  act  lead  to  pregnancy. 

The  plaintiff  cannot  prove  that  the  defendant  made  his  daughter 
a  promise  of  marriage  with  a  view  to  increasing  damages.  He 
may,  however,  show  that  the  defendant  paid  his  daughter  atten- 
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tions  as  are  usual  when  the  addresses  are  of  an  honorable  char- 
acter ;  and  it  is  usual  to  give  such  evidence  to  show  the  character 
of  the  affair  and  that  she  did  not  readily  yield  to  the  arts  of  the 
seducer.    Brownell  v.  McEwen,  5  Den.  367. 

The  defendant  is  not  entitled  to  prove  in  mitigation  of  damages 
that  he  offered  to  marry  the  woman  seduced.  It  seems  that  such 
evidence  would  be  in  mitigation  if  the  law  allowed  the  action  to  be 
brought  by  the  woman,  but  it  does  not  go  in  mitigation  of  damages 
to  a  parent  It  seems,  further,  that  had  money  been  offered,  or 
any  other  compromise,  it  would  not  be  admissible  in  mitigation  of 
damages.    Ingersoll  v.  Jones,  5  Barb.  661. 

Evidence  of  a  promise  to  marry  is  inadmissible,  and  even  though 
the  judge  instructs  the  jury  not  to  consider  damages  from  the 
breach  of  such  promise,  the  verdict  will  be  set  aside  if  such  evidence 
has  been  received.  The  daughter,  however,  may  be  asked  whether 
the  defendant  paid  his  addresses  in  an  honorable  way.  CHllet  v. 
Mead,  7  Wend.  193. 

The  plaintiff  is  not  entitled  to  show  that  the  defendant  made  a 
promise  of  marriage  to  the  daughter  prior  to  the  seduction,  and  if 
such  evidence  is  admitted  without  qualification  or  limitation  it  is 
cause  for  reversal    Whitney  v.  Elmer,  60  Barb.  250. 

The  court  said :  "  The  ground  of  the  action  by  the  father  is  the 
loss  of  service  by  the  child.  *  *  *  It  is  manifest  that  whether 
there  has  been  a  promise  of  marriage,  or  not,  is  wholly  immaterial 
to  any  question  legally  pertinent  to  the  ground  of  the  action,  or  the 
amount  of  damages  sustained  by  the  sickness.  The  promise  of 
marriage,  and  the  breach  of  it  are  the  subjects  of  an  action  by  the 
daughter.  *  *  *  Of  course  there  is  a  manifest  danger,  if  such 
evidence  is  allowed  to  be  given  in  an  action  by  the  father,  that  dam- 
ages may  be  given  in  that  action  based  to  some  extent  upon  the 
breach  of  the  marriage  promise." 

Where  the  action  was  brought  by  the  father,  the  daughter  can- 
not prove  a  previous  promise  of  marriage  in  aggravation  of  dam- 
ages, because  she  has  her  own  action  for  breach  of  promise.  Foster 
V.  Scoffield,  1  Johns.  297. 

In  some  jurisdictions  the  rule  is  that  the  plaintiff  may  show 
that  the  seduction  was  accompanied  by  breach  of  promise  to 
marry,  though  the  jury  should  not  award  the  father  any  of  the 
damages  belonging  to  the  daughter  by  reason  of  the  breach. 
Elthan  v.  Kennedy,  20  Pa.  St.  364. 
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SUBDIVISION  7. 
Miacellaneaiis. 

The  plaintiff  may  show  in  aggravation  of  damages  any  circum- 
stances which  are  the  natural  consequence  of  the  act,  although  they 
did  not  occur  until  after  suit  brought  Hewitt  v.  Pruyn,  21 
Wend.  79. 

In  a  criminal  action  imder  the  statute  the  defendant's  father 
was  allowed  to  testify,  on  cross-examination,  against  the  defend- 
ant's objection,  that  he  gave  $100  to  the  overseer  of  the  poor  in 
bastardy  proceedings.  People  v.  Kearney,  47  Hun,  129,  .reversed 
on  other  grounds  in  110  N.  Y.  188. 

In  a  criminal  action  imder  the  statute  it  was  held  that  testimony 
of  a  physician  as  to  the  pregnancy  of  a  female  is  admissible  as 
corroborating  the  alleged  intercourse.  That  a  statement  of  the 
defendant  to  such  physician,  on  being  informed  that  the  woman 
was  pregnant,  that  it  left  him  in  a  pretty  fix,  was  admissible.  Held, 
also,  that  the  plaintiff  may  show  that  the  defendant  endeavored  to 
induce  a  physician  to  perform  an  abortion.  People  v.  OtTy  92 
Hun,  199,  36  N.  Y.  Supp.  398,  71  St.  Rep.  169,  affirmed,  on 
opinion  below,  in  149  N.  Y.  616. 

ASTICLE  Vm. 
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SUBDIVISION  1. 
Trial  — Public  May  be  Ezclnded. 
By  Code  of  Civil  Procedure,  §  6,  the  sittings  of  every  court 
within  this  State  shall  be  public,  and  every  citizen  may  freely  at- 
tend the  same,  except  that  in  proceedings  and  trials  in  cases  for 
*  *  *  seduction  *  *  *  the  court  may,  in  its  discretion, 
exclude  therefrom  all  persons  who  are  not  directly  interested 
therein,  excepting  jurors,  witnesses,  and  officers  of  the  court 

SUBDIVISION  2. 
Charge  and  Nonsuit. 
It  is  not  error  to  charge  that  the  jury,  in  awarding  damages, 
may  take  into  consideration  the  injured  feelings  of  the  plaintiff. 
Badgley  v.  Decker,  44  Barb.  577. 
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Where  the  woman  seduced  was  enceinte  at  the  time  of  her  death, 
held  the  court  was  right  in  refusing  to  dismiss  the  complaint  upon 
the  ground  that  there  was  no  proof  of  loss  of  services.  Held,  fur- 
ther, under  the  conceded  facts,  this  was  not  a  question  to  be  sub- 
mitted to  the  jury.    Ingerson  v.  Miller,  47  Barb.  47. 

Where  it  appears  that  the  woman  seduced  was  at  the  time  in  the 
service  of  another,  it  is  not  improper  for  the  judge  to  allow  the 
jury  to  determine  whether  the  plaintiff  (the  person  standing  in 
loco  parentis)  was  at  the  time  entitled  to  the  wages.  Ingersoll  v. 
Jones,  5  Barb.  661.  • 

It  is  error  to  charge  that  the  jury  should  consider  a  promise  of 
marriage  made  by  the  defendant  prior  to  the  seduction,  not  on  the 
question  of  damages,  but  as  one  of  the  circumstances  under  which 
the  seduction  was  aflFected.  Held,  further,  that  the  defendant  was 
entitled  to  have  the  jury  instructed  that  the  plaintiff  was  not  en- 
titled to  any  additional  damage  on  account  of  the  promise  to 
marry.  Whitney  v.  Elmer,  60  Barb.  250.  See  Ayer  v.  Colgrove, 
81  Hun,  322,  30  N.  Y.  Supp.  788. 

SUBDIVISION  3. 
Costs. 

By  Code,  §  2238,  subd.  3,  in  an  action  to  recover  damages  for 
seduction,  if  the  plaintiff  recovers  less  than  $50  damages,  the 
amount  of  his  costs  cannot  exceed  the  damages. 

ABTICLE  IX. 
DAMAGES. 

PAGE. 
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SUBDIVISION  1. 
Compensatory. 
In  a  parent's  action  for  seduction,  damages  for  loss  of  services 
may  be  recovered  up  to  the  commencement  of  the  action,     McCarty 
V.  Bogardus,  17  Week.  Dig.  436. 

A  father  can  only  recover  the  expenses  incurred  before  his 
daughter  was  twenty-one  years  old,  in  an  action  for  seduction.    By 
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taking  upon  himself  a  duty  not  imposed  by  law  he  cannot  east 
upon  the  defendant  a  burden  which  he  would  not  otherwise  have 
to  bear.     Hogan  v.  Creagan,  6  Robt  138. 

Speaking  of  allowing  the  evils  of  allowing  one  in  loco  parentis 
to  bring  the  action,  the  court,  in  Bartley  v.  Richtmeyer,  4  N.  Y. 
38,  says :  "  The  money  belongs  to  him :  he  is  under  no  obligation 
to  share  it  with  the  girl,  or  to  do  anything  for  her  support.  If  such 
a  verdict  may  be  had  in  such  a  case,  the  hiring  of  a  pregnant 
female  into  one's  service  will  be  a  profitable  business." 

Where  the  action  was  brought  after  the  pregnancy  of  the 
daughter,  and  before  birth  of  the  child,  and  evidence  was  received 
of  loss  of  services  and  expenses  incurred  after  the  commencement 
of  the  suit,  the  court,  nevertheless,  refused  to  set  aside  a  verdict 
where  the  cause  of  action  was  established  independently  of  such 
evidence.  The  court  said :  "  The  action  is  altogether  anomalous 
in  its  character,  and  the  ordinary  rules  of  evidence  cannot,  in  all 
their  strictness,  be  applied  to  it  without  defeating  its  essential 
object.  No  separate  action  could  ever  be  maintained  for  the  ex- 
penses and  loss  of  service  incurred  after  the  commencement  of  the 
suit."    Stiles  v.  Tilford,  la  Wend.  338. 

Under  the  decision  in  Lawyer  v.  Fritcher,  130  N.  Y.  239,  any 
one  who  interferes  with  another^s  right  to  the  service  of  a  third 
person,  whether  male  or  female,  a  minor  or  adult,  is  liable  for  actual 
or  compensatory  damages,  in  the  same  manner  as  he  would  be  liable 
for  an  unwarranted  interference  with  any  other  property  right  of 
another.  (In  this  case  the  taking  away  of  the  daughter  by  fraud.) 
Where  under  such  circumstances  sexual  intercourse  follows  and 
loss  of  health  and  disability  to  service,  punitive  damages  may  be 
added  to  compensatory. 

In  Sargent  v.  Blank,  5  Cow.  106,  it  was  held  that  damages 
could  not  be  recovered  for  the  plaintiffs  bringing  up  of  her  daugh- 
ter's child,  the  fruit  of  the  seduction.  The  court  said :  "  The 
plaintiff  is  under  no  legal  obligation  to  support  and  educate  the 
child,  nor  can  she  be  compelled  to  appropriate  the  proceeds  of  this 
verdict  for  that  purpose ;  nor  will  it  afford  the  defendant  any  ex- 
emption from  his  liability  to  provide  for  the  child  when  called 
upon  in  the  regular  and  due  course  of  law." 

In  Hitchman  v.  Whitney,  9  Hun,  512,  a  widow  was  not  allowed 
to  recover,  as  damages,  compensation  for  the  support  of  her  daugh- 
ter's illegitimate  child,  following  Sargent  v.  Blank,  5  Cow.  106. 
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SUBDIVISION  2. 

PunitiTe. 

In  Bartley  v.  Richtmeyer,  4  N.  Y.  38,  the  recovery  of  exemplary 
damages  was  considered.  It  was  stated  that  it  is  well  settled  that 
a  father  may  recover  exemplary  damages,  and  that  very  large,  not 
tc  say  outrageous  verdicts,  had  become  the  fashion  of  the  time. 
The  court  also  said  that  such  damages,  in  a  few  instances,  have 
been  allowed,  where  the  action  was  not  brought  by  the  father,  but 
that  this  error  had  not  yet  become  so  inveterate  as  to  be  beyond  the 
reach  of  judicial  correction.  It  was  stated  that  when  the  action  is 
brought  by  the  master,  not  a  parent,  that  from  the  obvious  nature 
of  the  action  he  should  not  recover  in  point  of  principle  anything 
more  than  compensation  for  the  pecuniary  loss  sustained. 

Where  the  plaintiflF  is  the  woman's  father,  and  the  person 
capable  of  receiving  an  injury  through  her  dishonor,  he  is  entitled 
to  punitive  damages  whether  she  be  an  adult  or  a  minor.  The 
court  said :  "  A  mere  master,  having  no  capacity  to  be  injured 
beyond  the  worth  of  the  services  lost,  should  undoubtedly  be  limited 
in  his  recovery  to  the  value  of  those  services."  Lipe  v.  Eisenlerd, 
32  N.  Y.  229. 

Punitive  damages  are  allowed  in  actions  for  seduction,  whether 
suit  be  brought  by  the  parents  or  by  the  person  suing  as  master, 
who  is  not  a  parent.  Ingersoll  v.  Jones,  5  Barb.  661.  But  see 
supra. 

Punitive  damages  may  be  recovered  where  the  wrong  is  eflFected 
by  force  equally  as  when  it  is  effected  by  arts  and  wiles.  Damon 
v.  Moore,  5  Lans..454.    See  Lawrence  v.  Spence,  99  N.  Y.  669. 

The  rule  allowing  exemplary  damages  for  mental  suffering,  etc., 
although  the  actual  damage  is  small,  is  stated  in  Kerns  v.  Hagen- 
buchle,  42  St.  Hep.  699,  17  N.  Y.  Supp.  369,  where  the  cases  on 
damages  are  collated. 

Though  the  action  for  seduction  can  only  be  brought  by  the  per- 
son having  a  right  to  the  services  of  the  person  seduced,  yet  dam- 
ages may  be  recovered  not  only  for  the  actual  loss  of  services,  but 
also  for  a  sum  sufficient  to  punish  the  defendant.  Hamilton  v. 
Lomax,  26  Barb.  615,  6  Abb.  Pr.  142. 

In  Hogan  v.  Creagan,  6  Eobt.  138,  it  was  held  that  the  doctrine 
of  exemplary  damages  for  seduction  was  founded  upon  the  desire 
of  the  courts  to  punish  the  defendant  for  debauching  an  innocent 
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female ;  that  the  doctrine  has  no  application  where  the  connection 
was  without  the  use  of  seductive  arts,  for  in  that  case  the  woman 
is  equally  to  blame. 

SUBDIVISION  8. 

Aggravation  and  Mitigation  of  Damages. 

The  defendant  under  a  general  denial  may  prove  the  unchastity 
of  the  woman  in  order  to  reduce  actual  damages.  That  the  pro- 
vision of  section  536  of  the  Code  of  Civil  Procedure,  requiring  a 
defendant  to  plead  such  facts  as  "  tend  to  mitigate  or  otherwise  re- 
duce the  plaintiff's  damage,"  need  only  be  pleaded  when  such 
facts  tend  to  disprove  malice,  and  thus  diminish  punitive  or  ex- 
emplary damages.  The  section  does  not  prevent  the  proof,  under 
a  general  denial,  of  facts  tending  to  diminish  actual  damage. 
Wandell  v.  Edwards,  25  Hun,  498. 

For  a  case  holding  that  a  subsequent  offer  of  marriage  cannot 
be  shown  in  mitigation  of  damage,  see  cases  collated  under  head 
of  "  Evidence  —  Subsequent  Offer  of  Marriage  by  Defendant." 

SUBDIVISION  4. 
Amount  of  Damages. 

In  Ingerson  v.  Miller,  47  Barb.  47,  the  court  refused  to  set  aside 
a  verdict  of  $5,000,  although  it  intimated  that  a  smaller  verdict 
would  have  been  more  satisfactory,  in  view  of  the  financial  con- 
dition of  the  defendant. 

In  Travis  v.  Barger,  24  Barb.  614,  a  verdict  of  $3,000  was 
held  not  to  be  excessive. 
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SUBDIVISIGN  1. 
Definitiona. 

An  action  for  criminal  conversation  is  an  action  for  a  personal 
injury.    Bennett  v.  Bennett,  116  N*.  Y.  584. 

In  Baker  v.  Baker,  16  Abb.  N.  C.  293,  the  court  held  that  an 
action  for  enticing  away  or  criminal  conversation  was  an  action 
for  injury  to  the  person. 

Criminal  conversation  is  included  under  the  term  "  personal 
injuries."     Code,  §  3343,  subd.  9. 

Speaking  of  the  husband's  marital  rights  at  common  law  and 
his  action  for  injury  thereto,  the  court,  in  Van  Amam  v.  Ayres, 
67  Barb.  545,  says :  "  The  husband  at  common  law  was  entitled 
to  the  services  of  the  wife  and  the  comfort  of  her  society,  and  any 
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wrongful  interference  gave  him  a  right  of  action.  He  might  have 
a  right  of  action  for  criminal  conversation;  for  abduction;  for 
enticing  or  harboring  her.  She  was  not  supposed  capable  of  con- 
senting in  either  of  these  cases."  The  court  denies  the  correspond- 
ing right  on  behalf  of  the  wife,  but  was  overruled  in  this  respect 
by  Baker  v.  BaJcer,  16  Abb.  N.  C.  293.  See  116  N.  Y.  687,  supra. 
It  is  thus  seen  that  there  may  be  several  wrongs  to  marital  rights 
—  that  is  to  say  —  adultery ;  abduction ;  enticing  away,  or  harbor- 
ing, or  injury  to  the  consortium^  the  right  to  comfort,  aid,  and 
affection. 

Speaking  of  the  grounds  for  action,  founded  upon  injury  to  the 
marital  rights,  Cooley  on  Torts  (224),  states  that  the  grounds 
of  such  action  is  the  infliction  upon  the  husband  of  some  one  or 
more  of  the  following  injuries:  (1)  Dishonor  of  the  marriage 
bed.  (2)  Loss  of  the  wife's  affections.  (3)  Loss  of  the  comfort 
and  wife's  society.  (4)  Total  loss  of  wife's  services  where  she 
absconds  from  the  husband,  and  probably  the  diminished  value  of 
services  where  she  does  not  (5)  The  mortification  and  sense  of 
shame  that  most  generally  accompany  this  most  serious  of  do- 
mestic wrongs." 

SUBDIVISION  2. 

The  Wrongs  Distinguished. 

Though  the  actions  for  enticing  away  and  criminal  conversa^ 
tion  are  frequently  treated  as  one  action,  yet  there  is  a  vital  dif- 
ference between  the  two,  as  shown  by  the  decision  in  Schnell  v. 
Blohm,  40  Hun,  378,  which  held  that  the  action  for  criminal  con- 
versation would  lie,  even  though  the  plaintiff  had  previously 
prosecuted  the  defendant  for  enticing  away  his  wife  and  had  re- 
covered judgment  therefor.  It  will  be  noted  that  the  criminal 
conversation  seems  to  have  been  committed  subsequent  to  the  en- 
ticing away.  Upon  this  point  the  court  said :  "  The  enticement 
of  a  man's  wife  from  him,  and  from  her  home  and  child,  is  a 
wrong  of  su£Scient  magnitude,  but  a  fresh  sting  is  imparted  to 
the  injury  when  the  seducer,  in  the  face  of  the  world,  commences 
an* adulterous  intercourse.  For  that  new  and  increased  wrong 
another  action  may  be  commenced  and  another  judgment  recov- 
ery. (8  Bl.  Comm.  139.)  Even  if  the  plaintiff's  former  recovery 
had  been  for  the  seduction  and  debauchery  of  his  wife,  he  could 
22 
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still  maintain  this  action ;  for  *  every  moment  that  the  wife  con- 
tinues absent  from  her  husband  without  justifiable  cause,  without 
his  consent,  is  a  new  tort,  and  every  one  who  persuades  her  to  do  so 
does  a  new  injury  and  cannot  but  know  it'  (Hutcheson  v.  Peck, 
5  Johns.  205.)  The  defendant  injures  the  plaintiff  anew  every- 
day he  maintains  the  unlawful  and  adulterous  intercourse  with  his 
wife,  and  so  furnishes  a  fresh  cause  of  action  to  the  plaintiff  with 
each  recurring  day." 

See  the  distinction  between  "an  action  for  enticing  away  and 
harboring  the  wife  or  husband,  and  the  action  for  criminal  con- 
versation, in  note  to  Bucket  v.  Silss,  28  Abb.  N.  C.  25,  18  N.  Y. 
Supp.  719,  affirmed  on  opinion  below,  21  N.  Y.  Supp.  907. 

A  husband  or  wife  may  be  said  to  have  at  least  three  marital 
rights;  (1)  to  faithfulness;  (2)  to  affection;  and  (3)  to  society. 
It  follows  that  any  infringement  of  one  or  more  of  these  three 
rights  gives  rise  to  a  cause  of  action,  and  so  the  actions  arising  out 
of  marital  rights  naturally  fall  into  three  classes,  viz. :  (1)  Crimi- 
nal conversation,  strictly  so-called;  (2)  alienation  of  affection; 
(3)  abduction  or  enticing  away,  by  which  the  society  of  the  spouse 
is  lost.  It  will  be  seen  at  once  that  as  a  matter  of  actual  fact  any 
particular  case  will  generally  combine  two  or  more  of  these  distinct 
wrongs.  However,  the  elements  necessary  to  constitute  each  wrong, 
standing  alone,  are  considered  in  the  following  pages.  But  it 
should  always  be  borne  in  mind  that  in  practical  litigation  the 
wrongs  are  generally  combined.  See,  however,  Hollister  v.  Valevr 
tine,  69  App.  Div.  682,  75  N.  Y.  Supp.  115. 

SUBDIVISION  8. 

Historicaly  Wife's  CommoB-Uw  Diiability  Removed. 

Injuries  that  may  be  offered  to  a  person,  considered  as  a  hus- 
band, are  principally  three:  Abduction,  or  taking  away  a  man's 
wife;  adultery,  or  criminal  conversation  with  her;  and  beating 
or  otherwise  abusing  her.  (1)  As  to  the  first  sort,  abduction  or 
taking  her  away,  this  may  either  be  by  fraud  and  persuasion,  or 
open  violence ;  though  the  law  in  both  cases  supposes  force  and  con- 
straint, the  wife  having  no  power  to  consent ;  and,  therefore,  gives 
a  remedy  by  writ  of  ravishment  or  action  of  trespass  vi  ei  armis, 
de  uxore  rapta  et  dbducta.  ♦  *  *  And  the  husband  is  entitled 
to  recover  damages  in  an  action  on  the  case  against  such  as  per- 
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suade  or  entice  the  wife  to  live  separate  from  him  without  a  suffi- 
cient cause.  The  old  law  was  so  strict  in  this  point,  that  if  one's 
wife  missed  her  way  upon  the  road,  it  was  not  lawful  for  another 
man  to  take  her  into  his  house,  unless  she  was  benighted  and  in 
danger  of  being  lost  or  drowned ;  but  a  stranger  might  carry  her 
behind  him  on  horseback  to  market  or  to  a  justice  of  the  peace  for  a 
warrant  against  her  husband,  or  to  the  spiritual  court  to  sue  for  a 
divorce.    3  Bl.  Comm.  139, 

The  common-law  inability  of  the  wife  to  bring  an  action  for 
loss  of  consortium  or  alienation  of  affection  is  discussed  in  Jaynes 
V.  Jaynes,  39  Hun,  40,  where  it  is  said  that  at  common  law  the 
husband  and  wife  were  regarded  as  one  person,  and  thus  she 
could  bring  no  action  for  redress  for  injury  to  person  or  property 
without  her  husband's  concurrence.  Her  only  remedies  were  to 
sue  in  the  ecclesiastical  courts  for  a  restitution  of  conjugal  rights 
(3  Bl.  Comm.  94),  or,  in  a  proper  case,  to  proceed  under  the 
statute  for  a  limited  separation  (2  E.  S.  147,  §  51,  subd.  3),  or  to 
have  her  husband  dealt  with  as  a  disorderly  person.  (1  R.  S. 
638.)  Further,  the  court  says:  "  That  her  disability  in  this  re- 
spect has  been  removed  by  legislation,  and  holds  that  such  action 
must  be  regarded  as  her  ^  separate  and  sole  property.'  " 

The  right  of  action  on  part  of  the  wife  was  finally  established  in 
Bennett  v.  Bennett,  116  If.  Y.  684,  overruling  Van  Amam  v. 
Ayres,  67  Barb.  544. 

The  statute  which  enables  a  married  woman  to  sue,  as  if  sole, 
removed  the  disability  which  existed  at  common  law  as  to  actions 
against  a  third  person  for  enticing  away  her  husband,  or  depriving 
her  of  the  comforts  of  his  society.  Baker  v.  Baker,  16  Abb. 
K.  C.  293,  overruling  and  disregarding  Lynch  v.  Knight,  9  H. 
of  L.  Cas.  677 ;  Van  Amam  v.  Ayres,  67  Barb.  644. 

A  wife  at  present  is  entitled  to  maintain  an  action  against  one 
who  has  enticed  away  her  husband  and  alienated  his  affections. 
She  may  maintain  the  action  in  her  own  name.  Manwarren  v. 
Mason^  79  Hun,  692,  61  St.  Eep.  533,  29  N.  Y.  Supp.  915. 

An  action  by  the  wife  lies  for  the  alienation  of  affection,  al- 
though her  husband  continues  to  live  with  her.  Van  Olinda  v. 
Hall,  88  Hun,  452,  66  St.  Eep.  711,  34  N.  Y.  Supp,  777;  Breir 
man  v.  Pasch,  7  Abb.  N.  C.  249 ;  Warner  v.  Miller,  17  Abb.  K  G. 
221. 

In  HodecJcer  v.  Strickler,  20  App.  Div.  245,  46  N.  Y.  Supp. 
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808,  affirming  and  adopting  opinion  below,  39  N.  Y.  Supp.  515, 
the  plaintiff,  a  married  woman,  brought  an  action  against  another 
woman,  with  whom  her  husband  was  living,  seeking  to  restrain 
said  defendant  from  holding  herself  out  as  the  husband'r. 
lawful  wife.  It  was  held  that  the  complaint  did  not  state  a  cause 
of  action,  nor  did  the  facts  alleged  constitute  the  crime  of  false 
representations  under  section  662  of  Penal  Code.  The  complaint 
did  not  allege  pecuniary  damage,  but  it  alleged  that  the  plaintiff 
had  been  scandalized^  defamed,  and  humiliated^  etc. 


ABTICLE  IL 
REMEDIES. 

PAGE. 

Subdivision  1.  Criminal  action 340 

2.  Habeas  corpus 340 

8.  Civil  action 341 

SUBDIVISION  1. 
Ciiminal  Action. 
Adultery  at  common  law  is  not  an  indictable  offense,  unless  it 
was  so  open  and  notorious  as  to  be  a  public  nuisance.  1  Bishop 
on  Criminal  Law,  §§  39,  35,  501.  In  the  United  States  adultery 
is  not  an  indictable  offense  unless  made  a  crime  by  statute.  Such 
statutes  exist  in  some  States,  but  there  is  no  such  statute  in  Kew 
York.  Of  course,  if  the  criminal  conversation  amounts  to  rape 
it  would  be  punishable  as  a  crime  under  section  278  of  the  Penal 
Code.  If  the  enticing  away  amounts  to  kidnapping,  as  defined 
in  section  211  of  Penal  Code,  it  may  be  punished  as  a  crime  un- 
der such  section. 

SUBDIVISION  a. 

Habeas  Corpui. 

If  the  plaintiff's  husband  or  wife,  being  enticed  away,  is  im- 
prisoned or  restrained  of  his  liberty,  there  is  a  remedy  by  habeas 
corpus  under  Code  Civil  Procedure,  §  2016  et  seq. 

For  a  full  treatment  of  Habeas  Corpus,  see  1  Fiero  on  Special 
Proceedings  (2d  ed.),  57  et  seq. 
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SUBDIVISION  8. 

Civil  Action.  page. 

Section  1.  Jurisdiction 341 

2.  Statute  of  limitations    341 

3.  Survival  and  assignment 341 

§  1.  Jnrisdiction. —  A  justice  of  the  peace  cannot  take  cognizance 
of  a  civil  action  to  recover  damages  for  criminal  conversation. 
Code,  §  2863,  subd.  3. 

The  courts  of  this  State  may,  in  their  discretion,  entertain  juris- 
diction of  an  action  to  recover  damages  for  criminal  conversation 
where  the  parties  are  citizens  of  another  State,  actually  domiciled 
therein  when  the  action  was  brought  and  tried,  though  the  injury 
was  committed  in  the  State  of  their  residence  and  domicile.  But 
it  seems  that  the  Supreme  Court  may,  in  the  exercise  of  its  dis- 
cretion, refuse  to  entertain  such  action,  and  dismiss  it  upon  its 
own  motion.  Yet  the  defendant  is  not  entitled  to  a  dismissal,  as 
matter  of  right,  at  the  close  of  the  trial,  where  want  of  jurisdiction 
has  not  been  raised  by  answer,  by  special  motion,  or  during  trial. 
Burdick  v.  Freeman^  120  N.  Y.  420. 

§  2.  Statute  of  limitations —  The  statute  of  limitations  in  action 
for  criminal  conversation  is  two  years.    Code,  §  384. 

In  Curry  v.  Oardinier,  69  App.  Div.  319,  69  N.  Y.  Supp.  245, 
103  St.  Eep.  245,  the  defendant  pleaded  the  two  years'  statute 
of  limitations.  The  complaint  set  out  a  cause  of  action  for  crimi- 
nal conversation,  with  alienation  of  affection,  and  enticing  as  con- 
sequential damages.  Heldy  that  the  two  years'  statute  was 
properly  pleaded ;  that  the  case  did  not  come  within  the  decision 
of  Levy  v.  Harris,  29  App.  Div.  453,  61  N.  Y.  Supp.  963,  in 
which  case  two  causes  of  action  were  stated,  and  the  enticement 
of  the  plaintiff's  wife  was  alleged,  although  occurring  two  years 
before  tiie  criminal  conversation  therein  charged. 

§3.  Survival  and  assignment. —  As  criminal  conversation  is  a 
personal  action  by  virtue  of  section  3343,  subdivision  9,  Code  of 
Civil  Procedure,  it  is  among  the  actions  which  cannot  be  trans- 
ferred, under  section  1910  of  the  Code.  The  action,  however,  does 
not  abate  on  the  death  of  plaintiff's  wife,  as  neither  of  the  parties 
to  the  action  has  died.  Yundt  v.  Hartrauft,  41  IlL  9 ;  Wilton  v. 
Webster,  7  C.  &  P.  198,  32  E.  C.  L.  491. 
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iATICIiE  m. 

CRIMINAL  CONVERSATION;  ELEMENTS  OF  THE  WRONG. 

PAOS. 

Subdivision  1.  Distinguished  from  alienation  of  affection, 

etc 342 

2.  Formal  marriage  is  necessary 343 

8.  Loss  of  affection  or  society  of  wife  or  malice 

of  defendant  not  necessary 343 

4.  Consent  of  wife  or  ignorance  of  the  marriage 

no  defense 344 

5.  When  wife  is  plaintiff  additional  facts  must 

be  shown ^ 344 

SUBDIVISION  1. 
Dittinguished  from  Alienation  of  Affection,  et& 

Of  the  action  for  criminal  conversation  Tiffany  on  Domestic 
Relations,  p.  80,  says :  "  This  action  does  not,  like  the  action  for 
enticing  away,  harboring,  or  alienation  of  affection,  rest  on  the 
loss  of  services  of  the  wife,  her  society,  or  affection.  But  it  rests 
upon  the  injury  sustained  by  the  defilement  of  the  marriage  bed, 
the  invasion  of  the  husband's  exclusive  right  to  marital  intercourse, 
and  the  suspicion  cast  upon  the  legitimacy  of  offspring."  Citing 
Reeves'  Dom.  Eel.  (4th  ed.)  90;  Cooley  on  Torts,  324. 

There  is  a  vital  distinction  between  the  action  for  criminal  con- 
versation and  for  enticing  away  the  wife,  and  a  recovery  for  the 
latter  will  not  bar  a  subsequent  action  for  the  criminal  conversa- 
tion. The  court  said :  "  The  defendant  injures  the  plaintiff  anew 
every  day  he  maintains  the  unlawful  and  adulterous  intercourse 
with  his  wife,  and  so  furnishes  a  fresh  cause  of  action  to  the 
plaintiff  with  each  recurring  day."  Schnell  v,  Blohm,  40  Hun, 
378,  citing  3  Bl.  Comm.  139 ;  Hutcheson  v.  Peck,  5  Johns.  205. 

In  Hollister  v.  Valentine,  69  App.  Div.  682,  75  N.  Y.  Supp. 
115,  109  St.  Rep.  115,  the  complaint  stated  a  cause  of  action 
both  for  criminal  conversation  and  alienation  of  affection.  The 
case,  however,  was  submitted  to  the  jury  on  the  theory  that  it 
was  for  alienation  of  affection.  The  plaintiff  appealed  from  the 
judgment  rendered  in  his  favor.  Held,  that  upon  such  appeal 
he  is  precluded  from  asserting  that  the  action  was  for  criminal 
conversation,  although  judgment  could  be  sustained  upon  that 
theory,  but  could  not  be  sustained  upon  the  theory  on  which  the 
case  was  tried. 
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SUBDIVISION  2. 
Fomul  H axriage  is  Hecassaiy. 

In  an  action  for  criminal  conversation  an  actual  marriage  must 
be  proved,  and  in  these  actions  the  cohabitation  of  the  parties  as 
man  and  wife,  their  declarations  or  admissions,  the  reputation 
of  the  existing  marriage,  or  the  plaintifPs  acknowledgment  of  the 
woman  as  his  wife  and  holding  her  out  as  such  to  others,  and  her 
reception  in  the  family  as  such,  are  not  sufficient  to  the  mainte- 
nance of  the  suit.  Dann  v.  Kingdon,  1  T.  &  C.  492,  citing  2  Phil. 
Ev.  206;  Cowen  &;  Hill's  Notes  (782),  410;  Morris  v.  Miller,  4 
Burr.  2057 ;  2  Greenl.  Ev.  49 ;  Fenton  v.  Reed,  4  Johns.  53,  7 
Johns.  314. 

See  also  3  Bl.  Oomm.  140,  stating:  "In  this  case  ♦  ♦  * 
a  marriage  in  fact  must  be  proved;  though  generally,  in  other 
cases,  reputation  and  cohabitation  are  sufficient  evidence  of  mar- 
riage." See  also  Catherwood  v.  Cardin,  13  M.  &  W.  361 ;  Camp- 
bell V.  Carr,  6  U.  C.  Q.  B.  (O.  S.)  482. 

The  action  for  criminal  conversation  may  be  brought  even  after 
a  divorce  from  the  wife.  Wood  v.  Matthews,  47  Iowa,  429 ;  Wales 
v.  Miner,  87  Ind  118.    But  see  "Defenses;"  "Prior  Divorce." 

SUBDIVISION  8. 
Lots  of  Aifectioii  or  Society  of  Wife  or  llalice  of  Defendant  not  Necessary. 

In  an  action  for  criminal  conversation  it  is  not  necessary  to 
shdw  alienation  of  the  wife's  affection  or  loss  of  services,  assist- 
ance, etc.  These  are  only  in  aggravation  of  damages,  and  need  not 
be  shown,  for  the  action  is  not  based  on  pecuniary  loss.  Tiffany 
on  Domestic  Eolations,  80. 

In  Billings  v.  Albright,  66  App.  Div.  239,  73  N.  Y.  Supp.  22, 
107  St  Eep.  22,  it  was  said :  "  It  was  only  necessary  for  the 
plaintiff  to  maintain  his  action  (crim.  con.)  to  prove  his  mar- 
riage and  the  criminal  intercourse  between  his  wife  and  the  de- 
fendant, and  that  it  was  without  his  consent.  Upon  proof  of 
these  facts  he  was  entitled  to  recover  at  least  nominal  damages. 
The  gist  of  the  action,  however,  is  basis  for  substantial  damages  as 
the  husband  loses  the  consortium  —  the  right  to  the  conjugal  so- 
ciety of  his  wife." 

Thus  in  Colwell  v.  Tinker,  169  N.  T.  531,  affirming  65  App. 
Div.  20,  106  St.  Rep.  505,  the  court,  in  discussing  malice  as  an 
ingredient  of  the  action  for  criminal  conversation,  stated :    "  If 
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there  is  such  a  thing  as  malice  in  law,  and  if  it  is  ever  presumed 
by  reason  of  the  act  committed,  it  would  seem  to  be  in  an  action  for 
criminal  conversation.  *  *  *  A  person  deliberately  undertak- 
ing to  destroy  the  marital  relation  is  guilty  of  a  willful,  wanton  act, 
and  it  is  not  necessary  to  prove  that  he  was  moved  by  hatred, 
revenge,  or  passion  toward  the  husband.  The  law  in  such  cases 
implies  malice." 

The  court  in  Bennett  v.  Bennett,  116  N.  Y.  591,  27  St.  Eep. 
679,  adopts  the  statement  in  Bigelow  on  Torts,  at  p.  153 :  "  To 
entice  away  or  corrupt  the  mind  and  affection  of  one's  consort 
is  a  civil  wrong,  for  which  the  offender  is  liable  to  the  injured 
husband  or  wife.  The  gist  of  the  action  is  not  the  loss  of  assist- 
ance, but  the  loss  of  consortium  of  the  wife  or  husband,  under 
which  terms  are  usually  included  the  person's  affection,  society, 
or  aid." 

SUBDIVISION  4. 
Consent  of  Wife  or  Ignorance  of  the  Marxiage  no  Defense. 

The  consent  of  the  wife  is  no  defense  to  an  action  for  criminal 
conversation.  Moore  v.  Hammond,  119  Ind.  510 ;  Wales  v.  Miner, 
89  Ind.  118. 

The  fact  that  the  defendant  did  not  know  that  the  woman  with 
whom  he  had  relations  was  the  plaintiff's  wife  is  no  defense.  He 
indulges  in  illicit  intercourse  at  his  peril,  though  ignorance  of  the 
marriage  may  be  given  in  mitigation  of  damages.  Wales  v.  Miner, 
89  Ind.  118 ;  Calcraft  v.  Harborough,  4  C.  &  P.  499, 19  EccL  494. 

One  who  commits  rape  is  liable  to  this  action.  Egbert  v.  Chreen- 
wait,  44  Mich.  245,  6  K  W.  654;  Bigaoutee  v.  Paulett,  134  Mass. 
123. 

SUBDIYISIOH  5. 
When  Wife  is  Plaintii!  Additional  Facts  Hnst  be  Shown. 

Where  the  action  for  alienation  of  affection  and  criminal  con- 
versation is  brought  by  the  wife  it  must  appear  affirmatively  that 
the  defendant  was  the  seducer  and  enticer.  A  case  is  not  made 
out  if  it  appears  that  the  husband  enticed  the  defendant  into  illicit 
intercourse  with  him.    Churchill  v.  Lewis,  17  Abb.  N.  C.  226. 

It  seems  that  no  action  will  lie  by  the  wife  against  a  woman 
with  whom  her  husband  has  had  carnal  intercourse  merely  because 
of  such  fact,  so  long  as  he  in  other  respects  discharges  his  marital 
obligations. 
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Where  the  action  is  brought  by  one  woman  against  another  the 
gist  of  the  action  is  loss  of  consortium,  and  not  the  mere  loss 
of  assistance,  and  the  plaintiff  cannot  succeed  imless  she  shows 
that  the  defendant  was  the  active  and  inducing  cause  of  the  aban- 
donment, and  that  such  abandonment  did  not  result  solely  from 
the  wishes  of  the  husband,  and  the  fact  that  the  husband  was 
attracted  and  submitted  to  the  intercourse  is  not  sufficient.  Ro- 
mmne  v.  Decker,  11  App.  Div.  20,  77  St  Kep.  79,  43  K  Y.  Supp. 
79.  This  case  is  criticised  in  Buchanan  v.  Foster,  23  App.  Div. 
544,  48  N.  Y.  Supp.  732. 

Where  an  action  is  brought  by  a  woman  against  another  woman 
she  must  show  that  the  defendant  actually  did  or  said  something 
with  the  intent  to  engage  the  husband's  affections,  and  to  seduce 
him  from  fidelity  to  his  wife.  Whitman  v.  Egbert,  27  App.  Div. 
374,  50  N.  Y.  Supp.  3. 

ABTICIiE  17. 
ALIENATION  OF  AFFECTION;  ELEMENTS  OF  THE  WRONG. 

PAGE. 

SxTBDiYisiON  1.  Is  a  distinct  wrong 345 

2.  Loss  of  consortium  is  the  gravamen  of  action.  345 

SUBDIVISION  1. 
Is  a  Distinct  Wrong. 
If  one  alienate  the  wife's  affections  he  is  liable,  although  there 
is  no  elopement  or  adultery.     Rhinehart  v.  Bills,  82  Mo.  534. 

It  is  not  necessary  to  show  loss  of  services ;  such  loss  need  not 
be  alleged  or  proven,  but  is  merely  a  matter  in  aggravation.  Ben- 
neit  V.  Bennett,  116  K  Y.  587. 

SUBDIVISION  2. 
Loss  of  Coniortiiim  is  the  GxaTamen  of  Action. 

Actions  for  alienation  of  affection  and  enticing  away  are  gener- 
ally stated  to  be  founded  upon  loss  of  the  consortium,  the  mean- 
ing of  which  term  is  stated  in  Baker  v.  Baker,  16  Abb.  N.  C. 
295.  In  that  case  it  was  contended  that  while  the  husband  may 
maintain  an  action  for  enticing  away  upon  the  ground  that  he  has 
the  right  to  his  wife's  services,  that  the  wife  has  no  similar  action 
because  she  has  no  right  to  her  husband's  services.  The  court  ap- 
proves of  the  statements  in  Bigelow  on  Torts,  153,  as  follows : 
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"  To  entice  away  or  corrupt  the  mind  and  affections  of  one's  con- 
sort is  a  civil  wrong,  for  which  the  offender  is  liable  to  the  injured 
husband  or  wife.  The  gist  of  the  action  is  not  the  loss  of  assistance, 
but  the  loss  of  the  consortium  of  the  wife  or  husband,  under  which 
term  are  usually  included  the  person's  affection,  society,  or  aid/* 

In  an  action  for  alienation  of  affection  it  is  not  necessary  to 
show  that  the  husband  was  actually  deprived  of  the  physical  pres- 
ence of  the  wife.  The  court,  after  citing  cases  on  alienation  of 
affection,  says :  "  The  case  before  us  differs  from  the  cases  cited, 
not  in  principle,  but  only  in  the  fact  that  there  was  no  actual 
departure  of  the  wife  from  the  husband's  house  in  the  case  before 
us.  But  how  does  this  fact  change  the  case  or  the  principle  to 
be  determined  by  it  ?  The  injury  in  either  case  is  the  same,  upon 
the  authority  above  cited.  I  am  not  sure  that  the  wrong  and 
injury  is  not  aggravated  by  the  fact  that  the  wife  still  remains 
in  the  house  of  the  husband.  Here  was  the  same  poisoning  of 
her  mind ;  the  same  alienation  of  affections  from  the  husband ;  the 
same  refusal  to  receive  or  acknowledge  him  as  a  husband  and  to 
live  with  him  as  such;  the  same  refusal  to  give  him  comfort, 
fellowship,  and  society ;  the  same  refusal  of  her  aid  and  assistance 
in  his  domestic  affairs  —  all  that  constitutes  the  gist  of  the  action 
—  and  all  equally  induced  by  the  unlawful  act  and  advice  of  the 
defendant.  Her  actual  presence  in  his  house  and  with  him,  under 
such  circumstances,  maintaining  and  exhibiting  toward  him  such 
feeling,  could  afford  him  no  relief  from  the  injury  inflicted,  but 
would  rather  add  the  provocation  of  insult  to  the  keenness  of 
suffering.*'  The  court  further  says :  "  The  same  authorities  hold 
that  there  may  be  desertion,  though  the  parties  continue  to  occupy 
the  same  house."  Herrmance  v.  James,  47  Barb.  126 ;  s.  c,  32 
How.  Pr.  142,  citing  1  Bishop  on  Marriage  and  Divorce,  §  779 ; 
2  Little  (Ky.),  337;  Moss  v.  Moss,  2  Ired.  (N.  C.)  35. 

An  action  by  the  wife  for  alienation  of  her  husband's  affections 
lies,  though  the  husband  continue  to  live  with  the  plaintiff.  The 
basis  of  the  action  is  loss  of  consortium,  or  the  loss  by  the  wife  of 
the  conjugal  society  of  the  husband.  Van  Olinda  v.  Hall,  88 
Hun,  452,  66  St.  Rep.  711,  34  K  Y.  Supp.  777. 

The  action  for  enticing  away  and  depriving  a  husband  of  his 
wife's  comfort,  aid,  and  society  is  founded  upon  the  loss  of  con- 
sortium, or  the  right  of  the  husband  to  the  conjugal  society  of  his 
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wife.  It  is  not  necessary  that  there  shonld  be  any  pecuniary  loss. 
Bennett  v.  Bennett,  116  N.  Y.  587. 

See  Serviss  v.  Serviaa,  172  N.  Y.  488,  reversing  64  App.  Div. 
C12,  for  an  action  brought  by  the  wife  against  her  husband's 
parents  for  alienation  of  his  affections.  The  evidence  would  have 
warranted  the  jury  in  finding  that  if  he  ever  had  any  affection 
for  her  it  had  been  alienated  in  some  other  way  than  by  act  of 
the  defendants.  Judgment  for  the  plaintiff  was  reversed  because 
of  the  refuisal  to  charge  that  the  plaintiff  could  not  recover  if  at 
the  time  of  the  abandonment  her  husband  had  no  affection  for  her, 
or  that  it  had  been  previously  alienated  by  other  acts. 

In  Hoard  v.  Peck,  66  Barb.  202^  it  was  held  that  an  action 
for  alienating  affections  and  loss  of  society  would  lie  against  a 
•druggist  who  had  furnished  plaintiff^s  wife  secretly  large  quanti- 
ties of  laudanum,  to  be  used  by  her  as  a  beverage  and  which  were 
•80  used  by  her,  and  without  consent  of  the  husband,  whereby  the 
wife  became  sick ;  her  mind  affected ;  and  affections  alienated,  and 
•she  was  rendered  incapable  of  performing  her  duties  as  wife. 
Morgan,  J.,  dissenting. 

In  Modisett  v.  McPihe,  74  Mo.  636,  it  was  held  that  an  action 
would  lie  against  one  for  inducing  a  woman  to  obtain  a  divorce 
from  her  husband  in  a  case  where  she  would  not  have  obtained 
such  divorce  except  for  the  unsolicited  interference  of  the  de- 
fendant 

In  Eldredge  v.  Eldredge,  79  Hun,  511,  61  St.  Eep.  540,  29 
1\'.  Y.  Supp.  941,  it  was  held  that,  where  the  action  was  brought 
Ly  the  wife  for  alienation  of  affections  of  her  husband  and  loss 
of  his  companionship,  the  plaintiff  must  show  that  the  defendant 
A\Tongfully  persuaded  and  enticed  the  husband  away  from  her, 
«nd  deprived  her  of  his  society  by  means  of  tortious  acts.  It 
«hould  be  noted  that  this  action  was  brought  against  the  husband's 
relatives. 

The  attempt  of  the  plaintiff  to  alienate  the  affections  of  the 
plaintiff's  husband  must  be  successful.  A  mere  attempt  to  alien- 
ate the  affections  is  not  sufficient  Van  Olinda  v.  Hall,  88  Hun, 
452,  66  St.  Rep.  711,  34  N.  Y.  Supp.  777. 

In  an  action  for  alienation  of  affection  intentional  alienation 
must  be  shown.  It  is  not  enough  that  the  defendant  merely  kept 
a  bawdy  house  and  that  the  husband  went  there  and  associated 
with  her.     Warner  v.  Miller,  17  Abb.  K  C.  221- 


Digitized  by  VjOOQIC 


348       CRIMINAL    CONVEBSATION,   ALIENATION   OF   AFFECTION,    ETC* 
Art.  5.     Abduction,  and  Enticing  Away;   Elements  of  the  Wrong. 

One  who,  by  falsehood  and  fraud,  induces  a  man  to  marry  a 
woman  is  guilty  of  a  wrong  that  may  be  remedied  by  an  action, 
the  amount  of  damages  to  be  recovered  depending  upon  the  cir- 
cumstances of  the  particular  case. 

One  who,  in  the  belief  that  a  woman  is  virtuous,  is  induced  to 
marry  her  by  the  false  representations  of  a  third  party,  by  whom 
she  is  at  the  time  pregnant,  may  maintain  an  action  for  damages, 
against  the  wrongdoer  upon  the  broad  ground  of  the  loss  of  con- 
sortium, to  which  the  husband  is  entitled  and  of  which,  by  the 
fraud  complained  of,  he  had  been  deprived.  Kujek  v.  Goldman, 
150  N.  Y.  176. 

ASTICLE  V. 
ABDUCTION,  AND  ENTICING  AWAY;  ELEMENTS  OF  THE  WRONQ^ 

PAGE. 

Subdivision  1.  Is  a  distinct  wrong 34& 

2.  As  to  loss  of  services 34^ 

3.  Intent  of  defendant  is  vital  element 349" 

SUBDIVISION  1. 
Is  a  Distinct  Wrong. 

"  The  action  for  seducing  the  wife  away  from  the  husband  i» 
by  no  means  confined  to  the  case  of  improper  and  adulterous  re- 
lations ;  but  it  extends  to  all  cases  of  wrongful  interference  in  the 
family  affairs  of  others  whereby  the  wife  is  induced  to  leave  the 
husband,  or  to  so  conduct  herself  that  the  comfort  of  the  married 
life  is  destroyed."     Cooley  on  Torts,  225. 

See  note  on  the  distinctions  between  action  for  enticing  away 
and  harboring,  and  one  for  criminal  conversation  in  Buckel  v. 
Stiss,  28  Abb.  N".  C.  25,  followed  by  note  on  distinction  between 
action  for  enticing  away  wife  or  husband  and  criminal  conversa- 
tion (p.  25),  18  N.  T.  Supp.  719,  affirmed  on  opinion  below, 
21  N.  Y.  Supp.  907.  While  one  action  may  comprehend  the 
two  subjects,  there  are  many  cases  which  do  not  comprehend 
both.  For  example,  there  may  be  enticing  away  and  harboring' 
without  criminal  conversation,  as  where  the  father  of  a  wife  be- 
lieves she  is  being  ill-treated,  and  invites  her  to  return  home. 
While,  on  the  contrary,  the  husband's  right  to  recover  against  the 
seducer  of  his  wife  is  not  barred  by  his  continuing  to  live  with 
her  after  knowledge  of  her  infidelity,  the  reason  being  that  the 
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husband  may  forgive  the  wife  without  forgiving  the  author  of 
her  defilement     Citing  Sikes  v.  Tipper,  42  Alb.  L.  J.  177. 

Where  the  only  charge  against  the  defendant  is  that  he  is  har^ 
boring  plaintiff's  wife,  it  would  seem  that  his  intention  in  so 
harboring  her  is  the  material  point  of  inquiry.  If  she  has  acted  in 
;good  faith,  even  though  mistaken  as  to  the  facts,  the  plaintiff  can- 
not recover.  See  Smith  v.  Lyke,  13  Hun,  204.  In  this  case  the 
action  for  harboring  is  distinguished  from  the  action  for  criminal 
conversation,  where  the  intent  and  knowledge  of  the  defendant 
does  not  seem  to  be  material. 

In  Warner  v.  Miller,  17  Abb.  K  0.  221  (224),  the  trial  court  in 
•charging  the  jury  made  a  distinction  in  cases  where  the  action  is 
brought  by  the  husband.  "  The  husband  has  a  right  to  say  where 
he  shall  live,  and  within  certain  limits  he  has  that  freedom  to 
choose  in  many  respects  which  the  law  does  not  accord  to  the  wife. 
Hence,  I  say  to  you  that  for  mere  harboring  —  that  is,  from  the 
dEact  that  Warner  went  to  this  house  of  prostitution, —  no  action 
can  be  maintained  by  Mrs.  Warner.  There  must  be  enticement, 
there  must  be  inducement,  personal  inducement,  before  the  action 
•can  be  maintained.'' 

SUBDIVISION  2. 

As  to  LoM  of  Sendees. 

It  is  not  necessary  to  show  loss  of  services,  though  it  is  a  usual 
element  in  actions  by  the  husband.  But  it  is  not  essential  to  an 
action,  which  may  be  sustained  upon  the  loss  of  consortium. 
Both  the  husband  and  the  wife  have  an  action  founded  upon  that 
ground.    Baker  v.  Baker,  16  Abb.  N.  C.  298. 

Where  the  action  is  solely  for  enticing  away,  and  not  for  crimi- 
nal conversation,  the  action  is  based  upon  loss  of  consortium  or 
conjugal  society.  The  wife  cannot  maintain  such  action  where 
she  has  voluntarily  left  her  husband  and  lives  apart  from  him 
under  a  separation  agreement  entered  into  under  sanction  of  the 
court.  Buckel  v.  8vss,  28  Abb.  N.  O.  21,  18  K  Y.  Supp.  719, 
citing  Reeves'  Dom.  Eel.  (Ed.  1867)  175,  affirmed  on  opinion  be- 
low, 21  N.  Y.  Supp.  907. 

SUBDIVISION  3. 
Intent  of  Defendant  is  Vital  Element. 
In  an  action  against  a  stranger  for  harboring  the  plaintiff^s 
wife,  it  was  held  that  the  material  point  of  inquiry  was  the  intent 
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with  which  the  defendant  acted,  that  this  was  a  question  for  the 
jury  upon  the  facts  proven.  That  is  to  say,  whether  the  defend- 
ant had  allowed  the  plaintiff's  wife  to  come  to  his  house  and  re- 
main there  with  a  view  to  depriving  plaintiff  of  her  society,  or 
whether  it  was  a  mere  act  of  hospitality.  Schuneman  v.  Palmer, 
4  Barb.  225. 

In  any  case  where  the  wife  is  not  justified  in  abandoning  her 
husband,  he  who  knowingly  and  intentionally  assists  her  in  violat- 
ing her  duty  is  guilty  of  a  wrong  for  which  action  will  lie.  Facts 
which  would  justify  the  defendant  in  harboring  the  wife  of  another 
will  not  excuse  active  interference  with  the  husband's  affairs  either 
by  advising  her  to  leave  her  husband  or  in  carrying  her  away. 
Banies  v.  Allen,  30  Barb.  663. 

In  Hutcheson  v.  Peck,  5  Johns.  195,  it  was  held  that  where  the 
husband  brought  action  against  his  wife's  father  for  enticing  her 
away,  much  stronger  evidence  of  malice  and  improper  motives  in 
defendant  is  required  than  where  the  action  is  against  a  stranger, 
the  presumption  being  in  favor  of  the  defendant  and  that  he  waa 
actuated  by  parental  affection. 

Speaking  of  an  action  brought  against  a  parent  for  harboring 
his  daughter  against  her  husband's  will,  the  court  said :  "  No  ac- 
tion of  this  kind  should  be  countenanced  in  the  absence  of  proof 
which  leads  to  no  other  conclusion  than  that  the  defendant  ha» 
acted  maliciously."  A  motion  for  an  injunction  restraining  the 
father  from  harboring  his  daughter  was  denied.  Campbell  v* 
Carter,  6  Abb.  Pr.  (K  S.)  151,  3  Daly,  165. 

In  Pollock  V.  Pollock,  9  Misc.  Rep.  82,  59  St.  Rep.  750,  29 
N.  Y.  Supp.  37,  it  was  held  that  proof  that  the  father  did  not  ap- 
prove of  his  son's  marriage ;  that  he  wished  to  extricate  him  there- 
from, and  that  he  employed  his  son,  gave  him  money,  and  har- 
bored him  at  home,  and  that  he  ejected  the  wife  from  his  house, 
was  not  sufficient  to  justify  a  recovery  against  the  father,  as  such 
acts  might  be  attributed  to  parental  solicitude  of  his  child's  wel- 
fare, and  not  to  a  desire  to  separate  husband  and  wife.  In  this 
case  the  court  says :  "  Increased  intensity  of  proof  is  reqiiired 
in  cases  of  this  character,  where  a  recovery  is  sought  against  a 
parent.  The  motives  of  a  parent  in  harboring  children  and  other- 
wise extending  aid  or  assistance  to  a  child,  are  presumed  to  be 
good  until  the  contrary  is  shown.'' 

In  an  action  brought  by  a  wife  against  her  father-in-law  for 
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alienating  the  husband's  affections  and  enticing  him  a\/ay,  evi- 
dence that  the  defendant  upon  learning  of  his  son's  marriage  be- 
came exasperated  and  said  he  would  not  allow  them  to  live  to- 
gether if  it  cost  ten  thousand  dollars,  not  coupled  with  any  evi- 
dence tending  to  show  that  he  attempted  to  carry  out  his  threat  or 
that  he  ever  persuaded  his  son  not  to  live  with  his  wife,  is  insuffi- 
cient to  establish  liability.  Rubenstein  v.  Rvhenstein,  60  App. 
Div.  238,  69  N.  Y.  Supp.  1067,  108  St  Eep.  1067. 

ASTICLE  VL 
•     DEFENSES. 

PAGE. 
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3.  Justification 352 
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SUBDIVISION  1. 
Prior  Divoroe. 

In  England  and  Canada  it  has  been  held  that  the  prior  separa- 
tion of  the  plaintiff  and  his  wife  by  articles  of  separation  or  a 
parol  agreement  is  a  bar  to  an  action  for  criminal  conversation. 
This  rule  is  followed  in  Pennsylvania.  But  the  contrary  is  the 
rule  in  most  other  States.  See  8  Am.  &  Eng.  Encyc.  of  Law  (2d 
ed.),  263. 

For  a  case  where  the  defendant  married  the  plaintiff's  wife  in 
reliance  upon  a  void  foreign  divorce,  and  where  it  was  held  that 
he  had  the  right  to  court  and  marry  her,  see  Hollister  v.  Valen- 
tine, 69  App.  Div.  582,  75  N.  Y.  Supp.  115,  109  St.  Rep.  115. 

SUBDIVISION  2. 
CoUvtioii,  Condonatioiiy  Coiuent. 

The  law  is  clearly  settled  that  in  an  action  for  criminal  con- 
versation if  the  husband  consents  to  the  wife's  adultery,  it  is  a  bar 
to  the  action.  If  he  is  guilty  of  negligence,  or  loose  or  improper 
conduct,  not  amounting  to  consent,  it  goes  in  reduction  of  dam- 
ages.   Bunnell  v.  Oreathead,  49  Barb.  106. 

Where  an  action  is  brought  by  a  husband  for  alienation  of  his 
wife's  affections,  the  defendant  may  set  up  and  prove  the  adultery 
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of  the  plaintiff ;  that  he  had  bragged  and  boasted  about  it  to  his 
wife,  and  that  he  had  importuned  her  to  have  intercourse  with 
other  men.  Such  facts  may  amount  to  a  complete  defense,  and 
in  any  event  are  competent  in  mitigation  of  damages.  Schom  v. 
Berry,  63  Hun,  110,  43  St.  Eep.  608,  17  N.  Y.  Supp.  572.  The 
court  said :  '^  In  an  action  for  criminal  conversation  if  the  hus- 
band consents  to  his  wife's  adultery,  it  is  a  bar  to  an  action, 
whether  the  consent  be  general,  by  giving  a  general  license  to  his 
wife  to  conduct  herself  as  she  pleases  with  men  generally,  or  by 
assenting  to  a  particular  act  of  adultery  charged."  Citing  Win- 
ter V.  Henn,  4  C.  &  P.  498 ;  Bunnell  v.  Greathead,  49  Barb.  106 ; 
Cibber  v.  Sloper,  cited  in  Dvberly  v.  Chinning,  4  Term  R.  655 ; 
Sanborn  v.  Neilson,  4  N.  H.  501 ,-  CooJc  v.  Wood,  30  Ga.  891. 

SUBDIVISION  3. 
JiistificatioiL 

In  BenneH  v.  Smith,  21  Barb.  442,  it  is  stated  that  in  an  action 
for  enticing  away  a  wife  "  there  is  a  clear  distinction  between 
the  cases  where  the  action  is  against  a  parent  of  the  wife  and  where 
it  is  against  a  stranger.  Parents  are  under  obligations,  by  the 
law  of  nature,  to  protect  their  children  from  injury  and  relieve 
them  when  in  distress  j  *  *  *  This  is  recognized  by  the  com- 
mon law,  and  is  the  foundation  of  the  rule  which  allows  parents 
to  do  some  things  in  respect  to  and  in  behalf  of  their  children 
which  are  not  allowed  to  be  done  by  others.  *  *  *  This  duty 
of  protection,  in  reason  and  justice,  extends  to  wrongs  done  or 
threatened  by  a  husband  as  well  as  by  other  persons,  and  the  acts 
of  parents  are  entitled  to  be  regarded  in  the  same  spirit  in  such 
a  case  as  in  others.  Where  the  conduct  of  the  husband  is  such  as 
to  endanger  the  personal  safety  of  his  wife,  or  is  so  immoral  and 
indecent  as  to  render  him  grossly  unfit  for  her  society,  so  much 
so  that  she  would  be  justified  in  abandoning  him,  her  parents 
ought  to  and  I  have  no  doubt  have,  the  right,  not  only  to  receive 
her  into,  and  allow  her  the  comforts  of  their  house,  which  even  a 
stranger  may  do  in  such  a  case,  but  also  to  advise  her  to  come  and 
remain  there.  *  *  *  And  the  same  doctrine,  in  my  judgment, 
is  applicable  to  a  case  where  the  advice  is  given  by  a  parent  in 
the  honest  belief,  justified  by  information  received  by  him,  that 
such  circumstances  exist,  although  the  information  may  subse- 
quently prove  to  have  been  unfounded.^' 
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See  Smith  v.  Lyke,  13  Hun,  204,  holding  that  in  actions  for 
harboring  the  wife  the  material  point  of  inquiry  is  the  intent  with 
which  the  defendant  acted. 

Where  the  loss  of  consortium  is  the  gravamen  of  the  action, 
query  whether  the  defendant  can  justify  the  interference  with  the 
plaintiff's  marital  rights  by  showing  that  the  plaintiff's  husband 
had  entered  into  carnal  relations  with  the  defendant's  daughter 
prior  to  such  interference  and  without  their  knowledge.  See 
Kuhn  V.  Emmann,  43  App.  Div.  108,  59  N.  Y.  Supp.  341. 

It  seems  that  the  poverty  of  the  husband  is  rather  an  aggrava- 
tion in  cases  where  he  is  deprived  of  her  assistance.  "  It  is  the 
duty  of  the  wife  to  live  with  him  and  assist  him  in  improving  his 
affairs."     Bennett  v.  Smith,  21  Barb.  446. 

It  has  been  held  that  in  an  action  for  enticing  away,  the  defend- 
ant, in  order  to  justify  his  interference  in  removing  the  wife  from 
plaintiff'^3  house,  is  bound  to  show  that  she  was  abused,  and  mere 
statements  that  she  was  abused,  without  proof  thereof,  are  no  de- 
fense. Neither  are  the  statements  of  the  wife  that  she  was  abused 
sufficient.     Barnes  v.  Allen,  30  Barb.  668. 

The  defendant  may  show  that  the  plaintiff  had  carnal  connec- 
tion with  other  men  at  any  time  after  marriage  and  before  trial, 
in  mitigation  of  damages.  Schom  v.  Berry,  63  Hun,  110,  43 
St.  Eep.  508,  17  N.  Y.  Supp.  572,  citing  Smith  v.  Martin,  15 
Wend.  270 ;  Shattuck  v.  Hammond,  46  Vt  466 ;  Rhea  v.  Tucker, 
61  111.  110. 

SUBDIVISION  4. 
PUuntiiFs  HuslHind  was  Wrongdoer. 

Where  an  action  is  brought  by  the  wife  against  another  woman 
for  alienation  of  her  husband's  affections,  she  must  show  affirma- 
tively that  the  defendant  did  or  said  something  with  a  willful 
and  wrongful  intent  to  engage  the  husband's  affections  and  seduce 
him  from  fidelity  to  his  wife.  The  law  imputes  no  fault  to  the 
defendant  because  of  her  attractiveness,  or  because  she  may  have 
been  pleased  with  the  attentions  of  the  plaintiff's  husband.  Whit- 
man V.  Egbert,  27  App.  Div.  374,  50  K  Y.  Supp.  3,  citing  Van 
Olinda  v.  Hall,  88  Hun,  452;  Manwarren  v.  Mason,  39  Hun, 
40 ;  Eldredge  v.  Eldredge,  79  Hun,  511 ;  Bennett  v.  Bennett,  116 
N.  Y.  584;  Buchanan  v.  Foster,  23  App.  Div.  542.  See  Ro- 
maine  v.  Decker,  11  App.  Div.  20,  43  N.  Y.  Supp.  79. 

23 
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ABTICLE  Vn. 
PLEADlNa 

PAGE. 

Subdivision  1.  Complaint 354 

2.  Answer 354 

3.  Bill  of  particulars 355 

SUBDIVISION  1. 
CompUiat. 

Where  the  complaint,  after  alleging  that  the  defendant  mali- 
ciously alienated  the  affections  of  the  plaintiff's  wife,  and  de- 
bauched and  carnally  knew  her,  alleged  that  in  consequence^  etc, 
of  such  criminal  relations  her  affections  were  alienated,  and  she 
was  wrongfully  induced  and  enticed  by  the  defendant*  to  leave 
plaintiff,  and  that  by  reason  of  the  premises  the  affection  which 
she  previously  had  for  plaintiff  was  alienated  and  destroyed,  and 
plaintiff  deprived  of  her  comfort  and  society,  etc.,  to  his  distress 
of  mind  and  damage,  etc  Held,  that  the  complaint  stated  but 
a  single  cause  of  action  for  criminal  conversation,  and  that  the 
allegation  of  alienation  of  affection  and  enticement  were  by  way 
of  damage.  Currie  v.  Oardenier,  59  App.  Div.  319,  69  N.  Y. 
Supp.  245,  103  St.  Bep.  245. 

For  a  complaint  alleging  alienation  of  affection,  which  was  sus- 
tained upon  demurrer,  see  Heermance  v.  James,  47  Barb.  120,  32 
How.  Pr.  142. 

For  a  complaint  which  was  held  to  state  a  cause  of  action  both 
for  criminal  conversation  and  alienation  of  affection,  see  Hollisler 
V.  Valentine,  69  App.  Div.  582,  75  N.  Y.  Supp.  115,  109  St.  Rep. 
115. 

SUBDIVISION  2. 
Answtr. 

The  answer  may  allege  the  adultery  of  the  plaintiff;  that  he 
bragged  and  boasted  about  it  to  his  wife,  and  that  he  importuned 
her  to  have  intercourse  with  other  men.  Such  matters  should  not 
be  stricken  out  as  irrelevant,  redundant,  or  scandalous.  Schorn  v. 
Berry,  63  Hun,  110,  43  St.  Rep.  508,  17  N.  Y.  Supp.  572. 

In  an  action  for  alienating  the  affections  of  her  husband,  allega- 
tions of  his  previous  divorce  and  separation  should  be  stated  to 
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be  a  partial  defense,  and  if  the  pleader  omits  to  so  state  them,  an 
order  will  be  granted  requiring  defendant  to  makie  these  allega- 
tions more  definite  and  certain,  so  that  it  will  clearly  appear 
whether  they  are  intended  as  a  complete  or  partial  defense. 
Simmons  v.  Simmons,  21  Abb.  K  C.  469,  4  K  Y.  Supp.  221. 

SUBDIVISION  3. 
Bill  of  Particulars. 

In  an  action  for  criminal  conversation  the  court  of  original 
jurisdiction  has  power  to  require  the  plaintiff  to  furnish  a  bill 
of  particulars,  and  the  denial  of  such  application,  based  solely 
upon  the  ground  of  want  of  power,  is  reviewable  by  the  Court  of 
Appeals.     Tilton  v.  Beecher,  59  N.  Y.  176. 

As  to  when  a  bill  of  particulars  will  be  denied,  see  Van  Olinda 
v.  Hall,  82  Hun,  357,  64  St  Rep.  94,  31  K  Y.  Supp.  495.  It 
was  held  that  the  failure  of  the  defendant  to  deny  the  charges  of 
the  complaint  raised  an  inference  that  the  facts  alleged  in  the 
complaint  were  within  her  knowledge. 

See  Schaffer  v.  Holm,  28  Hun,  264,  3  Civ.  Proc.  81,  for  a  case 
in  which  an  order  for  bill  of  particulars  was  granted.  The 
charges  of  adultery  were  upon  information  and  belief,  and,  on 
motion,  the  plaintiff  stated  that  the  matters  were  not  within  his 
personal  knowledge  and  that  he  belicYed  it  would  not  be  safe  for 
him  to  make  a  verified  bill.  Defendant's  motion  for  bill  of  par- 
ticulars was  granted. 

A  bill  of  particulars  was  refused  in  an  action  brought  by  the 
wife  where  the  only  charge  was  that  her  husband's  uncle  had 
alienated  her  husband's  affections  and  had  broken  up  her  home  by 
the  continued  depreciation  of  the  plaintiff.  Kirhy  v.  Kirhy,  34 
App.  Div.  25,  54  N.  Y.  Supp.  1074. 

In  an  action  for  criminal  conversation  where  the  complaint  al- 
leged that  the  affections  of  the  plaintiff's  wife  had  been  alienated 
by  means  of  "  gifts,  presents,  promises,  threats,  and  seductive  arts 
and  wiles,"  it  was  held  that  a  case  was  made  out  for  a  bill  of  par- 
ticulars. Woods  V.  Gledhill,  35  St.  Rep.  597,  20  Civ.  Proc.  155, 
12  K  Y.  Supp.  764. 

Where,  on  order,  the  plaintiff  filed  a  bill  of  particulars,  stating 
certain  adulterous  intercourse  and  his  inability  to  state  the  date 
of  other  adulterous  intercourse,  which  order  for  a  bill  of  partic- 
ulars was  not  appealed  from,  and  where  a  subsequent  order  was 
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made  precluding  >  the  plaintifiF  from  giving  evidence  of  acts  of 
adultery  other  than  those  stated  in  the  bill  of  particulars, —  Held, 
on  appeal  from  the  latter  order,  that  the  court  could  not  determine 
whether  the  order  directing  the  bill  of  particulars  was  properly 
granted.  That  as  the  plaintiff  did  not  comply  with  such  order  the 
court  was  justified  in  making  the  order  from  which  the  appeal 
was  taken.  Weston  v.  Weston,  68  App.  Div.  483,  74  N.  Y.  Supp. 
38,  108  St  Eep.  38. 


FORMS. 


Complaint  Alleging  Alienating  of  AfFeotion  and  Criminal 
Conversation. 

SUPREME  COURT  —  Westchester  County. 


CHARLES  A.  HOLUSTER 

agst,  \.  Complaint,  69  App.  Div.  5S2. 

EDWARD  VALENTINE. 


The  plaintiff  complaining  of  the  defendant  alleges : 

I.  That  on  or  about  November  25,  1896,  at  the  city  of  Newark, 
N.  J.,  the  plaintiff  intermarried  with  Naomi  Voice,  since  named 
Naomi  HoUister,  and  subsequent  thereto  the  plaintiff  and  his  wife 
lived  together  as  man  and  wljfe,  in  the  city  of  Mount  Vernon,  N.  Y. ; 
that  at  the  time  of  said  marriage  the  plaintiff  and  the  said  Naomi 
Voice  were,  and  at  all  the  times  subsequent  thereto  have  been  and 
still  are  residents  of  the  said  city  of  Mount  Vernon,  N.  Y. 

II.  That  the  defendant,  contriving  and  willfully  intending  to  in- 
jure the  plaintiff  and  deprive  him  of  the  comfort,  society,  aid,  and 
assistance  of  the  said  wife  of  the  plaintiff  and  to  alienate  and  destroy 
her  affection  for  him,  heretofore  on  or  about  the  1st  day  of  August, 
1900,  and  on  divers  other  days  and  times  after  that  day,  and  before 
the  commencement  of  this  action,  at  a  hotel  in  the  village  of  Peeks- 
kill,  N.  Y.,  and  at  the  home  of  the  defendant  in  Yonkers,  N.  Y.,  and 
at  the  home  of  one  Naomi  Ihmcombe,  in  the  city  of  Mount  Vernon, 
N.  Y.,  and  elsewhere,  wrongfully  and  wickedly,  and  without  the 
privity  or  connivance  of  the  plaintiff,  debauched  and  carnally  knew 
the  said  Naomi  HoUister,  then  and  ever  since  the  wife  of  the  plain- 
tiff, by  means  whereof  the  affection  of  the  said  Naomi  HoUister,  for 
the  plaintiff,  was  wholly  alienated  and  destroyed;  and  by  reason  of 
the  premises  the  plaintiff  has  wholly  lost  the  comfort,  society,  and 
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assistance  of  his  said  wife,  which,  during  all  the  time  aforesaid,  he 
otherwise  might  and  ought  to  have  had  and  enjoyed. 

III.  That,  by  reason  fiiereof,  plaintifiE  has  suffered  great  distress  in 
body  and  mind,  to  the  damage  of  the  plaintiff  $10,000,  for  which 
sum,  together  with  the  costs  and  disbursements  of  this  action,  the 
plaintiff  demands  judgment 

(Verified.)  Frank  R.  Bennett, 

Plaintiff's  Attorney. 


Enticing:  Away  and  Alienation  of  Affection;  by  Wife. 
SUPREME  COURT  —  Chenango  County. 


ELVIRA  J.  BENNETT 

ngst 

OLIVER  BENNETT. 


Complaint,  116  N.Y.  684. 


The  plaintiff  complaining  of  the  defendant  alleges : 

I.  That  William  H.  Bennett  is  and  at  the  times  hereinafter  men- 
tioned was  the  husband  of  the  plaintiff,  and  that  the  said  William 
H.  Bennett  and  plaintiff  were  married  on  or  about  the  4th  day  of 
February,  1883. 

II.  That  immediately  thereafter  and  on  the  same  day  that  plain- 
tiff was  married,  her  said  husband  took  her  to  reside  on  the  farm  of 
and  in  the  family  of  the  defendant,  who  then  resided  and  still  re- 
sides in  the  town  of  Greene  in  said  county  of  Chenango. 

III.  That  from  the  time  the  plaintiff  commenced  to  reside  in  the 
family  of  the  defendant,  and  while  the  plaintiff  was  living  and  co- 
habiting with  and  being  supported  by  her  said  husband,  and  while 
they  were  living  together  happily  as  man  and  wife,  the  defendant 
well  knowing  her  to  be  the  wife  of  said  William  H.  Bennett,  and 
wrongfully  contriving  and  intending  to  injure  the  plaintiff,  and  to 
deprive  her  of  his  comfort,  society,  and  aid,  made  threats  to  the  said 
William  H.  Bennett,  that  if  he  continued  to  live  with  the  plaintiff 
as  his  wife,  he  would  not  give  him  any  of  his  property,  and  by  such 
threats  and  promises  of  valuable  presents  being  made  to  him,  and 
by  representations  made  to  him  by  the  defendant  that  the  plaintiff 
was  unfit  to  be  his  wife  and  life  companion,  and  of  her  humble  birth 
and  parentage,  and  that  she  was  much  his  inferior,  and  other  threats, 
representations,  and  promises,  made  by  the  defendant  to  said  William 
H.  Bennett,  he  alienated  and  destroyed  the  love  and  affection  of  the 
said  William  H.  Bennett,  her  husband,  for  her,  and  also  the  defend- 
ant threatened  the  plaintiff  with  violence  and  great  bodily  harm  if 
she  remained  with  her  said  husband,  and  by  his  threat  and  ill-treat- 
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ment  drove  plaintiff  away  from  her  home  and  husband,  and  the  de- 
fendant encouraged  and  directed  her  said  husband  to  take  and  carry 
away  from  his  house  the  clothing  and  goods  of  the  plaintiff,  and  in- 
duced the  said  William  H.  Bennett  to  remain  with  defendant  and 
apart  from  the  plaintiff,  and  since  on  or  about  the  1st  day  of  June, 
1883,  the  plaintiff  has  been  compelled  to  live  separate  and  apart 
from  her  said  husband,  and  the  said  William  H.  Bennett,  her  hus- 
band, by  the  threats  and  promises  of  the  defendant,  as  aforesaid,  has 
continued  to  reside  with  the  said  defendant  against  the  consent  of 
the  plaintiff,  and  in  opposition  to  her  utmost  peaceable  efforts  to 
obtain  him  from  the  defendant's  custody,  control,  and  influence  to 
enable  her  to  live  with  him  as  his  wife. 

IV.  That  by  reason  of  the  premises  the  plaintiff  has  been  and  is 
still  wrongfully  deprived  by  the  defendant  of  the  comfort,  society, 
and  aid  of  her  said  husband,  and  has  been  put  to  great  trouble  and 
expense  in  providing  for  herself  a  home  and  maintenance,  and  has 
suffered  great  distress  of  body  and  mind,  to  her  damage  $5,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  $5,000,  and  costs  of  this  action. 

(Verified.)  Caniff  &  Petrie, 

Plaintiff's  Attorneys, 


Answer. 
SUPREME  COURT. 

ELVIRA  J.  BENISTETT 

agst. 

OLIVER  BENNETT. 


.  Answer,  116  N.  Y.  584. 


The  above-named  defendant,  answering  the  complaint  of  the  plain- 
tiff in  this  action,  says : 

I.  That  he  admits  that  the  plaintiff  married  William  H.  Bennett,  the 
son  of  the  defendant,  on  or  about  the  4th  day  of  February,  1883,  and 
that  said  William  and  plaintiff  thereafter  came  and  lived  and  made  it 
their  home  with  this  defendant  for  about  four  months  thereafter, 
with  intervals  of  absence  on  the  part  of  the  plaintiff;  and  that,  except 
as  hereinbefore  expressly  admitted,  he  denies  each  and  every  allega- 
tion of  said  complaint. 

II.  And  this  defendant  further  answering,  and  for  a  second  and 
further  defense,  further  says  that  he  has  wished  and  still  wishes  said 
William  and  the  plaintiff  to  live  together  as  husband  and  wife,  and 
in  harmony  and  with  mutual  affection,  and  that  he  has  used,  and  is 
willing  to  still  use,  every  honorable  means  to  induce  said  plaintiff 


Digitized  by  VjOOQIC 


CRIMINAL    CONVERSATION,   ALIENATION   OF   AFFECTION,    ETC.       359 

Art.  7.    Pleading. 

and  said  William  to  live  together  in  peace  and  harmony,  as  husband 
and  wife,  and  that  their  not  doing  so  is  owing  wholly  to  the  voluntary 
act  of  said  plaintiff. 

Wherefore  defendant  asks  judgment  in  his  favor. 

Clark  &  Brown, 

Defendants  Attorneys. 


Answer  JUl^;ing:  Vioioas  Character  of  PlaintUt  in  Mitigation  of 

Damage. 

SUPREME  COURT  —  County  of  Chenango. 


JULIUS  A.  SOHORN 

agst 
OHARI4ES  A.  BERRY. 


>■  Answer,  63  Hun,  110. 


The  defendant  in  this  action  answers  the  complaint  of  the  plain- 
tiff and  for  his  defenses  thereto  alleges  the  following  facts: 

First  Defense. 

For  a  first  defense  this  defendant  denies  the  complaint  of  the 
plaintiff  and  each  and  every  allegation  and  statement  therein  con- 
tained^ and  each  and  every  part  of  the  same,  except  he  alleges  that  as 
to  whether  or  not  at  the  times  mentioned  in  the  complaint  Clara 
Schom  was  the  wife  of  the  plaintiff,  this  defendant  has  no  particular 
knowledge,  but  admits  the  same,  and  admits  that  she  resided  at  Nor- 
wich, Chenango  county,  N.  Y.,  and  also  admits  that  this  defendant 
resides  at  Norwich,  Chenango  county,  N.  Y. 

Second  Defense. 

And  for  a  second  and  further  defense,  and  in  mitigation  and  re- 
duction of  damages,  this  defendant  alleges,  on  information  and  be- 
lief, that  at  the  time  and  times  mentioned  in  the  complaint,  and  for 
a  long  time  prior  thereto,  the  said  Clara  Schom  had  no  affection  for 
the  plaintiff,  said  Julius  A.  Schom,  and  alleges  that  the  plaintiff, 
Julius  A.  Schom,  by  his  own  misconduct  and  cruel  and  inhuman 
treatment  of  the  said  Clara  Schom,  had  absolutely  and  wholly 
alienated  and  destroyed  the  affection  of  the  said  Clara  Schom  for 
the  plaintiff. 

That  on  divers  occasions,  the  exact  dates  this  defendant  being  im- 
able  to  give,  the  plaintiff  called  the  said  Clara  Schom  vile  and  abusive 
names  and  threatened  to  kill  the  said  Clara  Schom. 

That  on  divers  and  different  occasions  during  the  years  1886^  1887^ 
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1888,  1889,  and  1890,  the  plaintiff  had  carnal  and  criminal  con- 
nection and  intercourse  with  his  servant  girls  and  with  other  females 
and  bragged  and  boasted  of  the  same  to  the  said  Clara  Schom,  his 
said  wife,  and  importuned  his  said  wife  to  have  intercourse  with 
other  men. 

That  the  plaintiff  has  no  affection  or  love  for  his  said  wife,  and 
has  not  had  for  years,  and  many  years  ago  absolutely  alienated  and 
destroyed  all  the  affection  said  Clara  Schom  ever  had  for  him. 

All  of  which  the  defendant  will  prove  upon  the  trial  of  this  action 
as  a  defense  and  also  in  mitigation  of  damages. 

Wherefore  this  defendant  demands  judgment  that  the  complaint 
of  the  plaintiff  be  dismissed,  with  costs. 

Oeoroe  W.  Rat, 

Defendant's  Attorney. 
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SUBDIVISION  1. 

Of  Maxiiage. 

In  an  action  for  criminal  conversation,  the  plaintiff's  divorced 
wife  is  a  competent  witness  for  him  to  prove  the  marriage  as  well 
as  the  offense  charged.  She  may  testify  as  to  whether  the  mar- 
riage ceremony  between  her  and  the  plaintiff  in  Prussia  was  ac- 
cording to  the  usual  manner  of  marriage  in  that  country.  Wottrich 
V.  Freeman,  71  N.  Y.  601. 

SUBDIVISION  8. 

t>f  Adultery  and  AlienatioB  of  AifectiMi. 

The  Code  of  Civil  Procedure,  §  831,  as  amended  by  Laws  of 
1879,  1880,  1887,  makes  the  following  provision  as  to  testimony 
by  plaintiff's  wife  in  an  action  for  criminal  conversation :    "  In 
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an  action  for  criminal  conversation,  the  plaintiffs  wife  is  not  a 
competent  witness  for  the  plaintiff,  but  she  is  a  competent  wit- 
ness for  the  defendant  as  to  any  matter  in  controversy;  except 
that  she  cannot,  without  the  plaintiff's  consent,  disclose  any  con- 
fidential communication  had  or  made  between  herself  and  the 
plaintiff." 

Section  831  of  the  Code  of  Civil  Procedure  does  not  apply  to 
the  evidence  of  the  husband  in  an  action  for  the  debauching  of  his 
wife.  He  is  a  competent  witness  to  prove  any  facts  tending  to 
show  the  charge  of  misconduct,  although  it  may  implicate  the  wife 
in  the  transaction.  Woods  v.  Oledhill,  56  Hun,  220,  9  N.  Y. 
Supp.  266,  citing  Smith  v.  O'Brien,  6  N*.  Y.  Supp.  174. 

The  plaintiff's  wife,  after  divorce,  is  a  competent  witness  for  the 
plaintiff  to  prove  the  adultery  of  defendant.  Ratcliffe  v.  Wales, 
1  Hill,  62. 

In  an  action  for  criminal  conversation,  the  divorced  wife  of  the 
plaintiff  is  competent  witness  to  prove  the  offense  charged.  Watt- 
rich  V.  Freeman,  71  N.  Y.  601. 

Where  the  plaintiff  testified  that  he  had  seen  acts  of  familiarity 
between  the  defendant  and  his  wife  and  had  seen  her  in  defend- 
ant's bed,  and  where  the  adultery  was  denied  both  by  the  wife  and 
the  defendant,  and  by  the  testimony  of  numerous  witnesses,  un- 
interested, it  was  held  that  a  verdict  for  the  plaintiff  should  be 
set  aside  as  against  the  weight  of  evidence.  Boues  v.  Steffen,  43 
St.  Rep.  29,  16  N.  Y.  Supp.  819. 

In  an  action  for  criminal  conversation,  where  the  adultery  is 
not  shown  by  direct  proof,  the  plaintiff  must  show,  first,  disposi- 
tion to  illicit  intercourse  on  part  of  the  wife;  second,  a  disposi- 
tion to  illicit  intercourse  with  the  wife  on  part  of  defendant; 
and,  third,  an  opportunity  to  gratify  such  mutual  disposition. 
Ramsey  v.  Ryerson,  24  Abb.  N.  C.  115. 

See  Wilson  v.  Coulter,  29  App.  Div.  85,  51  K  Y.  Supp.  804, 
for  a  case  where  the  conduct  of  defendants,  plaintiff's  sisters-in-law, 
was  held  to  raise  a  question  for  the  jury  as  to  whether  they  had 
alienated  the  affection  of  the  husband. 

SUBDIVISION  3. 
Of  Chazacter  of  Parties,  and  Miitiul  Selatioiia. 

Evidence  that  the  plaintiff  (husband)  is  an  habitual  drunkard 
and  frequenter  of  brothels  and  debased,  etc.,  is  admissible  as 
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bearing  upon  question  of  damages.  Bennett  v.  Smith,  21  Barb. 
446. 

In  an  action  for  enticing  away,  evidence  of  a  general  report 
that  the  plaintiff  ill-treated  his  wife  is  inadmissible  by  the  way 
of  justification.    Barnes  v.  Allen,  30  Barb.  668. 

The  fact  that  the  plaintiff  had  criminal  connection  with  other 
women  at  any  time  after  marriage  and  before  trial  may  be  shown 
to  reduce  damages.  Schom  v.  Berry,  63  Hun,  110,  17  N.  Y. 
Supp.  572. 

Though  the  character  of  the  plaintiff,  and  the  husband  or  wife 
with  whom  the  offense  was  committed,  may  be  shown  on  the  ques- 
tion of  damages,  the  defendant's  character  is  not  in  issue  and 
cannot  be  shown.     Cross  v.  Rutledge,  81  111.  266. 

The  character  of  the  plaintiff  before  the  wrong  may  be  shovm 
on  the  question  of  damages.  Sanborn  v.  Neilson,  4  N.  H.  501. 
And  if  the  wife's  character  has  been  attacked  the  plaintiff  may 
give  evidence  of  her  good  character,  but  not  otherwise.  Pratt  v. 
Andrews,  4  K  Y.  493. 

If  alleged  in  the  answer  as  a  partial  defense  in  mitigation  of 
damage,  the  defendant  may  prove  adultery  by  the  plaintiff;  the 
relations  he  sustained  toward  his  wife,  whether  affectionate  or 
otherwise,  cruel  treatment,  bad  habits,  or  any  fact  tending  to  show 
the  character  of  the  plaintiff  before  the  commencement  of  the  ac- 
tion. Billings  v.  Albright,  66  App.  Div.  239,  73  N.  Y.  Supp. 
22,  107  St.  Rep.  22. 

Proof  generally  of  the  relations  existing  between  the  plaintiff 
and  her  husband  is  admissible  upon  question  of  damages.  But 
mere  details  of  quarrels  occurring  between  plaintiff  and  her  hus- 
band, and  declarations  which  in  no  manner  demonstrate  the  re- 
lations existing  between  them  are  not  competent.  Nor  is  evidence 
of  husband's  will  competent  against  the  defendant,  where  the  will 
was  executed  at  a  time  when  defendant  was  absent  from  the 
country.  Romaine  v.  Decker,  11  App.  Div.  20,  77  St.  Rep.  79, 
43  N.  Y.  Supp.  79.  See  criticism  of  this  case  in  23  App.  Div. 
544,  48  ]Sr.  Y.  Supp.  732. 

In  an  action  for  damages  for  alienation  of  affection,  where  the 
plaintiff  and  his  wife  were  living  happily  together,  it  was  held 
that  evidence  tending  to  show  that  they  did  not  live  happily  to- 
gether, and  that  the  wife  had  no  affection  for  the  plaintiff,  and 
that  he  lost  nothing  by  the  deprivation  of  her  society,  is  admissible 
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lander  a  general  denial.  Edwards  v.  Nichols,  21  Week.  Dig. 
238. 

The  debauched  character  of  the  plaintiff  may  be  shown  on  ques- 
tion of  damages.  If  the  plaintiff  be  guilty  of  negligence  or  loose 
and  immoral  conduct,  it  goes  in  reduction  of  damages.  Bennett 
V.  Smith,  21  Barb.  446,  followed  69  App.  Div.  245. 

As  to  evidence  showing  relation  between  husband  and  wife,  see 
Lewis  V.  Hoifman,  54  App.  Div.  620,  66  N.  Y.  Supp.  428. 

SUBDIVISION  4. 
Res  QtaUt. 

Declarations  of  the  wife  made  within  a  few  days  after  her  mar- 
riage, showing  her  wishes  in  respect  to  living  with  the  husband 
as  his  wife,  and  in  connection  with  other  circumstances,  tending 
to  show  she  was  not  under  restraint,  are  admissible  as  part  of  the 
res  gestae.    Bennett  v.  Smith,  21  Barb.  446. 

A  wife  suing  a  third  person  for  enticing  away  her  husband 
may  testify  as  to  a  conversation  between  herself  and  her  husband 
at  the  time  they  separated,  which  tends  to  show  the  reasons  as- 
signed by  the  husband  for  the  separation.  This  is  part  of  the 
res  gestcB.    Balcer  v.  Baker,  16  Abb.  N.  O.  293. 

The  oral  declarations  made  to  the  plaintiff  by  his  wife,  or  in 
his  presence  and  in  the  absence  of  the  defendant,  before  the  com- 
mencement of  the  action,  which  indicate  the  state  of  his  wife's 
feelings  toward  him,  are  competent  only  in  the  absence  of  proof 
of  collusion,  and  for  the  sole  purpose  of  proving  the  state  of  such 
feeling  and  its  bearing  upon  the  question  of  damages.  The  plain- 
tiff may  testify  as  to  statements  of  any  other  person  who  may  have 
lieard  them.  But  declarations  made  by  the  wife  to  third  parties 
in  the  absence  of  both  plaintiff  and  defendant,  and  which  are  not 
in  explanation  of  or  which  do  not  characterize  an  act,  part  of  the 
res  gestce,  are  not  competent  for  any  purpose.  Billings  v.  Albright, 
66  App.  Div.  239,  73  K  Y.  Supp.  22,  107  St.  Kep.  22. 

A  letter  written  by  the  plaintiff  to  hel*  husband  more  than  two 
years  after  the  action  was  begun  is  not  admissible  against  the  de- 
fendant as  tending  to  show  the  existence  of  affectionate  relations 
l)€tween  the  plaintiff  and  her  husband,  or  as  having  a  bearing 
upon  the  question  of  damages.  The  court  said :  "A  letter  of  that 
character,  if  written  while  the  parties  were  living  together,  might 
tave  been  admissible  to  show  that  the  plaintiff  and  her  husband 
prior  to  any  alleged  act  of  interference  on  the  part  of  the  def end- 
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ant  were  living  in  harmonious  relations;  but  declarations  mada 
so  long  after  the  action  was  begun  were  not  competent  against 
the  defendant."  Rubenstein  v.  Rvhenstein,  60  App.  Div.  238^ 
69  K  y.  Supp.  1067,  103  St  Rep.  1067. 

It  seems  that  where  the  action  was  brought  by  the  wife,  proof  of 
\he  acts  of  the  husband  and  the  defendant  six  months  prior  to 
the  marriage  is  inadmissible.  Eldredge  v.  Eldredge,  79  Hun^ 
511,  61  St.  Eep.  640. 

Declarations  of  the  plaintiff's  husband,  and  conversations  be- 
tween him  and  the  plaintiff,  both  before  and  after  commencement 
of  the  action,  are  not  admissible.  Manwarren  v.  Mason,  79  Hun, 
592,  61  St  Eep.  533,  29  N.  Y.  Supp.  915. 

In  Whitman  v.  Egbert,  27  App.  Div.  374,  60  N.  Y.  Supp.  3,  a 
letter  written  to  the  plaintiff  by  the  husband  a  few  days  before 
he  entirely  abandoned  her  was  held  inadmissible,  because  it  did 
not  appear  to  be  a  spontaneous  oral  declaration  accompanying  an 
act,  and,  therefore,  a  part  of  it,  but  appeared  to  be  a  deliberate  ea: 
parte  narrative  of  facts  and  opinions. 

SUBDIVISION  5. 
Of  Damage. 

It  is  not  necessary  that  there  should  be  proof  of  any  pecuniary 
loss  in  order  to  sustain  the  action.  Neither  is  loss  of  services 
essential,  but  is  merely  a  matter  of  aggravation,  and  need  not  be 
alleged  or  proven.  Bennett  v.  Bennett,  116  N.  Y.  587,  citing 
Hermance  v.  Janes,  32  How.  142 ;  Rhinehart  v.  Bill,  82  Mo.  534 ; 
Bigouette  v.  Paulet,  134  Mass.  125. 

In  Churchill  v.  Lewis,  17  Abb.  N.  C.  226,  it  was  held  that  the 
jury  might  consider,  in  mitigation  of  damages,  the  fact  that  the 
plaintiff  had  cohabited  with  her  husband  after  having  believed 
him  to  have  been  guilty  of  illicit  relations  with  the  defendant. 
The  relations  between  the  plaintiff  and  her  husband,  and  the 
fact  as  to  whether  they  were  happy  or  otherwise  before  the  hus- 
band's acquaintance  with  defendant,  and  the  state  of  his  feelings 
and  extent  of  his  affection  toward  the  plaintiff,  may  be  shown 
and  considered  by  the  jury  in  estimating  damage.  Churchill  v. 
Lewis,  17  Abb.  K  C.  226. 

In  an  action  for  criminal  conversation  matters  of  mitigation 
growing  out  of  the  relations  existing  between  the  parties  at  the 
time  of  the  offense  may  be  given  in  evidence  under  a  general  de- 
nial.    Barter  v.  Crill,  33  Barb.  283. 
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The  motives  which  induced  the  defendant  to  do  acts  which 
constitute  the  cause  of  action  may  be  considered  on  the  question 
of  damages.  Wilson  v.  Coulter,  29  App.  Div.  85,  51  N.  Y.  Supp. 
S04r,  citing  Barnes  v.  Allen,  1  Abb.  Ct.  App.  Dec.  Ill;  1  Keyes, 
590;  1  Sedg.  Dam.  (8th  ed.)  363. 

SUBDIVISION  6. 
Of  FinanciAl*  and  Social  Status  of  Defendant. 

In  Matthews  v.  Mazet,  164  Pa.  St.  680,  evidence  as  to  the  finan- 
cial situation  of  the  defendant  was  held  to  be  admissible  on  the 
-question  of  damages.  To  the  same  effect  see  Browning  v.  Jones, 
52  111.  App.  597. 

Of  the  action  for  criminal  conversation  Blackstone  says: 
•"  *  *  *  the  law  gives  a  satisfaction  to  the  husband  for  it  by 
.action  of  trespass  vi  et  armis  against  the  adulterer,  wherein  the 
damages  are  usually  very  large  and  exemplary.  But  these  are 
properly  increased  and  diminished  by  circumstances;  as  the  rank 
and  fortune  of  the  plaintiff  and  defendant."     3  Bl.  Comm.  139. 

Speaking  of  this  dictum,  Peters,  J.,  in  Norton  v.  Warner,  9 
Conn.  172-174,  states :  "  It  is  worthy  of  remark  that  these  learned 
compilers  do  not  quote  a  single  authority  in  support  of  this  doc- 
trine. It  may,  therefore,  be  doubted,  even  in  England,  and  a 
fortiori  in  this  country,  where  it  is  considered  a  self-evident  truth 
that  all  men  are  created  equal." 

In  Peter  v.  Lake,  66  111.  206,  it  was  held  that  evidence  of  de- 
fendant's wealth  is  inadmissible. 

Where  it  was  shown  that  the  defendant,  being  a  man  of  means, 
publicly  threatened,  in  the  presence  of  other  persons,  to  disinherit 
his  daughter  unless  she  left  her  husband  (the  plaintiff)  and  come 
back  to  him,  and  where  there  was  evidence  that  the  wife  had 
heard  this  threat  and  was  influenced  by  it  and  left  her  husband, 
it  was  held  that  a  motion  to  dismiss  upon  the  ground  that  there 
was  nothing  to  show  that  the  defendant  connived  at  the  request 
of  the  wife  to  leave,  was  properly  denied.  Remsen  v.  Hay,  14 
Week.  Dig.  443. 

SUBDIVISION  7. 
Weight  of  Evidence;  Hiscellaneons. 

Proof  of  adulterous  intercourse  of  plaintiff's  husband  with 
the  defendant,  accompanied  by  proof  that  the  husband  while  main- 
taining such  relations  with  defendant  abandoned  his  wife  and 
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remained  away  from  her,  is  sufficient  to  require  submission  to  the 
jury  of  the  question  as  to  whether  the  favors  accorded  to  the  hus- 
band by  defendant  were  not  the  inducing  cause  of  his  desertion. 
Romaine  v.  Decker,  11  App.  Div.  20,  77  St.  Rep.  79,  43  N.  Y. 
Supp.  79.  This  case,  however,  is  distinguished  and  the  rul& 
stated  to  be  dictum  in  Buchanan  v.  Foster,  23  App.* Div.  544,  48 
K  Y.  Supp.  732. 

Where  a  wife  brought  action  against  ier  husband's  father  for 
alienating  his  affections  and  enticing  him  away,  it  was  held  that 
proof  that  plaintiff's  father-in-law,  upon  learning  of  his  son's, 
marriage,  declared  that  he  would  not  allow  the  son  and  wife  to  live- 
together  if  it  cost  him  ten  thousand  dollars,  etc.,  but  not  coupled 
with  any  evidence  tending  to  show  that  he  had  ever  attempted 
to  carry  out  this  threat,  is  not  sufficient  to  establish  liability  on 
part  of  defendant  Ruhenstein  v.  Rvhenstein,  60  App.  Div.  238^ 
103  St  Eep.  1067,  69  N.  Y.  Supp.  1067. 

Where  the  action  is  founded  upon  adultery,  the  failure  of  the 
jury  to  believe  the  defendant's  denials  of  the  adultery  does  not 
make  it  less  incumbent  upon  the  plaintiff  to  show  affirmatively 
by  competent  and  sufficient  proof  the  fact  of  the  adultery.  "  If 
the  proof  were  insufficient  to  establish  the  charge  the  jury  would 
not  be  at  liberty  to  supply  any  defects  in  such  proof  by  inferences, 
from  the  outside,  nor  were  tiiey  warranted  in  assuming  that  be- 
cause they  decided  the  defendant's  narrative  to  be  false  that  they 
were  entitled  to  jump  to  the  conclusion  that  the  converse  of  that 
narrative  must  be  true,  without  any  further  testimony."  Ramseif 
V.  Ryerson,  24  Abb.  N.  0.  114. 

Declarations  of  the  plaintiff's  husband  are  not  evidence  against 
the  defendant,  and  the  rules  of  evidence  governing  the  admission 
of  declarations  of  co-conspirators  have  no  application  to  these  cases. 
Romaine  v.  Decker,  11  App.  Div.  20,  77  St  Rep.  79,  43  K  Y. 
S^ipp.  79,  distinguished  in  Buchanan  v.  Foster,  23  App.  Div^ 
544,  48  N.  Y.  Supp.  732. 

In  an  action  for  alienation  of  affection  brought  against  th& 
plaintiff's  sisters-in-law,  it  is  competent  to  show  that  the  plain- 
tiff's husband  conveyed  his  property  to  the  defendants,  as  such 
evidence  bears  upon  their  intention  to  deprive  the  plaintiff  of 
means  of  support  out  of  the  property  of  the  husband,  and  as  tend- 
ing to  show  that  the  defendants  were  interested  in  separating  the 
husband  from  the  wife,  it  not  being  pretended  that  the  defendant 
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paid  anything  for  the  conveyance.     Wilson  v.  Coulter,  29  App. 
Div.  86,  51  N.  Y.  Supp.  804. 

Evidence  offered  by  the  defendant  to  show  that  the  plaintiflE's 
husband  was  engaged  to  another  woman,  it  not  being  asserted  that 
the  plaintiff  knew  of  this  engagement,  is  not  admissible.  Wilson 
V.  Coulter,  29  App.  Div.  85^  61  N.  Y.  Supp.  804. 

In  an  action  for  criminal  conversation,  evidence  of  complaints 
made  by  the  plaintiff  to  other  parties  in  the  absence  of  defendant 
are  not  admissible.  Bou^  v.  Steffen,  43  St.  Eep.  29,  16  N.  Y. 
Supp.  819. 

AETICLE  IZ. 

PROCEDURE  AND  TRIAL. 

An  action  for  criminal  conversation  is  an  injury  to  the  husband's 
person  which  will  warrant  an  arrest  of  the  defendant.  Straus  v. 
Hchwartwaelden,  17  Super.  Ct  (4  Bosw.)  627. 

Attachment  may  be  granted  under  section  636,  subdivision  3,  of 
the  Code  of  Civil  Procedure,  in  an  action  brought  by  the  wife  for 
alienating  affections  of  her  husband.  Rouge  v.  Rouge,  16  Misc. 
Rep.  36,  36  N.  Y.  Supp.  436,  affirming  14  Misc.  Eep.  421.  It 
was  also  held  that  the  court  may  fix  the  amount  of  the  attachment 
at  such  sum  as  in  its  judgment  will  probably  be  recovered  in  the 
action. 

The  defendant  may  be  arrested  under  the  provisions  of  the 
Code  for  enticing  away.    Breiman  v.  Paasch,  7  Abb.  N.  O.  249. 

By  virtue  of  section  6  of  the  Code  of  Civil  Procedure,  the  court 
may,  in  its  discretion,  exclude  all  persons  not  directly  interested 
in  an  action,  excepting  jurors,  witnesses,  and  officers  of  the  court, 
from  the  trial  of  an  action  of  criminal  conversation. 

In  Servis  v.  Servis,  172  N.  Y.  438,  reversing  64  App.  Div. 
612,  the  action  was  brought  by  the  wife  against  her  husband's 
parents  for  alienation  of  his  affection.  The  evidence  was  con- 
flicting, and  would  have  warranted  the  jury  in  finding  that,  if  the 
husband  ever  had  any  affection  for  his  wife,  it  had  been  alienated 
in  some  other  way  than  by  the  act  of  defendants.  Held,  to  be 
reversible  error  for  the  court  to  refuse  to  charge  that,  if,  at  the  time 
of  the  abandonment,  the  plaintiff's  husband  never  had  any  affec- 
tion for  her,  or  that  it  had  been  previously  alienated,  she  could 
not  recover. 

It  is  proper  for  the  court  to  refuse  to  charge  that  the  evidence 
is  insufficient  to  justify  a  finding  that  the  defendant  and  plain- 
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tiff's  wife  committed  adultery  on  any  one  of  seven  specified  occa- 
sions, and  it  is  proper  for  the  court  to  charge  in  effect  that,  as  to 
any  one  of  the  occasions  as  such  appeared  by  itself,  such  instruc- 
tion might  be  proper,  but  that  in  determining  the  issues  they  were 
to  consider  all  the  evidence  and  take  into  account  all  of  the  occa- 
sions, and  if  they  found  that  the  defendant  had  seduced  plaintiff's 
wife  and  alienated  her  affections  he  was  liable.  Burdich  v.  Free- 
man, 120  N.  Y.  420. 

In  an  action  brought  against  the  father  of  a  married  woman  for 
enticing  her  away,  it  is  error  to  charge  that  the  defendant  is  liable 
if  he  advises  the  wife  to  stay  away  from  her  husband,  because  a 
parent  has  a  right  so  to  do  if  the  plaintiff  is  guilty  of  violent  or 
immoral  conduct.  So,  too,  even  if  the  parent  acts  on  an  honest 
belief  that  such  is  the  case.    Bennett  v.  Smith,  21  Barb.  439. 

Where  an  action  was  brought  by  the  husband  against  the  wife's 
father  for  enticing  away  the  wife,  it  was  held  proper  to  charge 
that,  even  if  the  husband's  treatment  of  the  wife  was  not  cor- 
roborated in  fact,  yet  if  complaint  were  made  to  the  defendant 
by  the  wife  and  others,  which  induced  him  to  believe  she  w^as 
cruelly  treated  by  the  husband,  and  he  acted  in  good  faith  in  taking 
her  to  his  house,  the  plaintiff  could  not  recover.  Smith  v.  LyJce, 
13  Hun,  204.  This  is  upon  the  theory  that  in  actions  for  harbor- 
ing the  wife  the  material  point  of  inquiry  is  the  intention  with 
which  defendant  acted. 

If,  in  an  action  for  criminal  conversation,  the  plaintiff  recovers 
less  than  $50  damages,  the  amount  of  his  costs  cannot  exceed  his 
damages.    Code,  §  3228,  subd.  3. 

In  Smith  v.  Hasten,  15  Wend.  270,  a  new  trial  was  granted  on 
the  grounds  of  newly-discovered  evidence,  and  on  payment  of  costs 
where,  on  the  trial,  the  plaintiff  discovered  that  the  defendant 
had  lived  in  a  state  of  adultery  with  another  woman  after  his  wife 
had  left  him  and  previous  to  the  trial. 

A  judgment  in  an  action  for  criminal  conversation  is  not  re- 
leased by  the  defendant's  discharge  in  bankruptcy.  The  action 
implies  malice  in  law,  a  wrongful  act  done  intentionally  without 
just  cause  or  excuse.  A  judgment  recovered  therein  is  for  a  will- 
ful and  malicious  injury  to  the  person  or  property  of  another. 
Colwell  V.  Tinker,  169  N.  Y.  531,  affirming  65  App.  Div.  20,  106 
St.  Rep.  505. 
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AETICLE  Z. 
DAMAGES. 

Punitive  damages  may  be  recovered  in  an  action  for  alienation 
of  a£Fection  as  well  as  compensation  for  loss  of  support  and  main* 
tenance.    Warner  v.  MUUr,  17  Abb.  N.  C.  221. 

In  Smith  v.  Maaten,  15  Wend.  270,  it  was  held  that  the  courts 
have  power  to  grant  a  new  trial  for  excessive  damages  in  cases 
of  criminal  conversation,  though  the  court  remarks  that  the  power 
has  never  been  exercised.  Accordingly  the  court  refused  to  set 
aside  a  verdict  of  $3,000  damages,  although  it  appeared  that  the 
plaintiff  had  reason  to  know  of  the  improper  conduct  of  his  wife, 
suspected  "her,  and  yet  took  no  measures  to  prevent  intercourse 
between  her  and  the  defendant. 

In  an  action  for  alienation  of  affection,  if  it  appears  that  the 
plaintiff  did  not  desire  the  society  of  her  husband,  a  verdict  of 
$2,000  is  excessive.  Van  Olinda  v.  Hall,  88  Hun,  452,  66  St. 
Rep.  711,  34  K  T.  Supp.  777. 

In  Wilson  v.  Coulter,  29  App.  Div.  85,  51  N.  Y.  Supp.  804,  a 
verdict  of  $1,750  was  held  not  to  be  excessive  where  the  action 
was  brought  by  the  wife  against  her  sisters-in-law  for  alienation 
of  affection. 

In  Bunnell  v.  Oreathead,  49  Barb.  106,  a  verdict  of  $10,000 
was  set  aside  in  an  action  where  the  plaintiff  had  witnessed  the 
criminal  conversation,  but  did  not  attempt  to  interfere.  The 
<50urt  said :  ^^  If  the  evidence  of  the  plaintiff  did  not  bar  the 
action,  it  certainly  entitled  him  only  to  actual  pecuniary  danv- 
ages  which  he  sustained." 

24 
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SUBDIVISION  1. 
Nature  of  the  Action. 

Text-writers  upon  torts  have  variously  included  and  excluded 
the  action  for  breach  of  contract  to  marry  from  consideration. 
Thus,  WebVs  Pollock  on  Torts  (Am.  ed.),  at  p.  222,  says:  "  The 
action  for  breach  of  promise  of  marriage,  being  an  action  of  con- 
tract, is  not  within  the  scope  of  this  work ;  but  it  had  curious  points 
of  affinity  with  actions  of  tort  in  its  treatment  and  incidents ;  one 
of  which  is  that  a  very  large  discretion  is  given  to  the  jury  as  to 
damages."  The  text-writer  might  have  added  the  additional  af- 
finity:  "  the  fact  that  the  action  dies  with  the  person."  See  cases 
under  "  Civil  Action  —  Survival  of  Action." 

At  p.  686  Pollock  cites  the  statement  of  LeBlanc,  J.,  in  Cham- 
berlain V.  Williamson,  2  M.  &  S.  408,  that  in  these  actions  dam- 
ages are  "  almost  always  considered  by  the  jury  somewhat  in 
poenam" 

Speaking  of  the  anomalous  character  of  the  action  for  breach  of 
promise  to  marry,  the  court,  in  Thorn  v.  Knapp,  42  N.  T.  474, 
said :    ''  The  action  for  the  breach  of  contract  of  marriage,  though 

[370] 
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in  form  of  an  action  of  assumpsit,  is,  in  fact,  and  always  has  been 
since  it  was  sustained  at  common  law,  in  respect  to  this  question  of 
damages,  really  in  the  nature  of  an  action  for  a  tort'' 

^^  Although  the  action  is  founded  upoxi  contract,  so  far  as  the 
form  is  concerned,  yet  it  is  substantially  an  action  for  tort;  it  is 
purely  a  personal  wrong  —  as  much  so  as  an  action  for  assault  and 
battery  or  slander.  *  *  *  In  fine  in  our  practice,  except  in 
the  mere  form  of  pleading,  it  follows  the  analogy  of  an  action  of 
tort"    Pratt,  J.,  in  Cook  v.  Newman,  8  How.  Pr.  623. 

The  civil  action  is  in  form  an  aetion  for  breach  of  contract,  the 
elements  of  which  action  are  treated  in  a  following  article.  Never- 
theless there  have  been  a  few  actions  entertained  by  the  courts  in 
which  the  recovery,  though  involving  a  contract  of  marriage,  has 
been  based  on  fraud. 

In  Reilly  v.  Sahater,  26  Oiv.  Proc.  34,  43  N.  Y.  Supp.  883, 
we  have  an  example  of  an  action  brought,  not  for  damages  for 
breach  of  contract  to  marry,  but  for  damages  for  the  defendant's 
fraud  in  having  induced  the  plaintiflF  to  enter  into  such  a  contract 
by  means  of  false  representations,  when,  in  fact,  the  defendant 
was  incapable  of  fulfilling  the  contract  by  reason  of  the  fact  that 
he  was  a  married  man.  It  was  not  decided  whether  such  a  cause 
of  action  lay,  but  the  plaintiff  was  permitted  to  withdraw  a  juror 
and  apply  for  an  amendment  of  the  complaint,  the  defense  on  the 
motion  being  that  the  statute  of  limitations  of  six  years  had 
barred  the  action. 

An  action  may  be  brought  by  plaintiff  against  defendant  for  the 
latter  procuring  a  marriage  between  himself  and  the  plaintiff  by 
false  representations,  when  by  law  he  was  not  competent  to  enter 
into  a  marriage  contract  The  action  is  founded  upon  the  fraud 
of  the  defendant  rather  than  upon  breach  of  the  contract,  and  where 
by  statute  the  attempted  marriage  is  void  the  plaintiff  may  com- 
mence the  action  without  first  procuring  a  formal  annulment 
Blossom  V.  Barrett,  37  N.  Y.  484. 

Somewhat  analogous  to  breach  of  promise  to  marry  is  the  action 
brought  against  a  third  person  who  has  caused  the  breach  of  the 
contract  Cooley  on  Torts  (2d  ed.),  at  p.  277,  states:  "  The  pre- 
vention of  marriage  by  the  interference  of  a  third  person  cannot, 
in  general,  in  itself,  be  a  legal  wrong.  Thus  if  one  by  solicitations, 
or  by  the  arts  of  ridicule  or  otherwise,  shall  induce  one  to  break  off 
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an  existing  contract  of  marriage,  no  action  will  lie  for  it,  however 
contemptible  and  blamable  may  be  the  conduct.  But  a  loss  of 
marriage  may  be  such  a  special  injury  as  will  support  an  action  of 
slander  or  libel,  where  the  party  was  induced  to  break  oflF  the  en- 
gagement by  false  and  damaging  charges  not  actionable  per  se. 
Here  the  action,  it  is  perceived,  is  for  defamation,  and  the  loss  of 
the  marriage  is  the  damage  flowing  from  the  injury." 

SUBDIVISION  2. 
Diitinsnifllied  from  Sedvctioa. 

Breach  of  contract  to  marry  and  seduction  are  separate  wrongs ; 
but  as  is  evident  they  may  be  associated  in  fact  Thus,  breach  of 
promise  may  be  aggravated  by  an  accompanying  seduction,  which 
may  be  in  aggravation  of  damage  (see  "  Damages  —  Punitive  ") ; 
and  subject  the  offender  to  an  action  by  the  people.  (See  "  Reme- 
dies—  Criminal  Action,"  under  this  article.)  A  point  of  differ- 
ence is  that  seduction  cannot  be  brought  by  the  woman  seduced ; 
while  the  action  for  breach  of  promise  to  marry  lies  on  behalf 
of  the  woman. 

Another  distinguishing  point  between  actions  for  breach  of 
promise  to  marry  and  seduction  is  that  the  former  cannot  be 
brought  against  an  infant ;  that  is  to  say^  in  this  respect  it  is  an  ac- 
tion on  contract  and  not  upon  tort,  while  an  action  for  seduction 
lies  against  an  infant  defendant.  See  cases  collated  under  "  Ele- 
ments of  the  Wrong  —  Capacity  to  Contract  —  Infancy." 

In  an  action  for  breach  of  promise  to  marry  the  plaintiff  cannot 
make  seduction  a  substantial  part  of  the  action,  though  it  may  be 
pleaded  as  an  element  of  damage.  "  It  is  the  breach  of  the  con- 
tract of  marriage  which  gives  the  plaintiff  the  right  of  action,  and 
the  consequences  directly  flowing  from  the  breach  of  that  contract 
constitute  the  measure  of  damages,  and  among  the  elements  of  dam- 
age it  was  proper  for  the  jury  to  consider  the  sacrifices  which  the 
plaintiff  had  made  relying  upon  the  consummation  of  the  promise 
to  marry.  ♦  *  *  The  seduction  of  the  plaintiff,  in  the  absence 
of  breach  of  contract  under  which  the  result  was  accomplished, 
does  not  constitute  an  assault  as  against  the  plaintiff.  Disler  v. 
McCauley,  66  App.  Div.  42,  73  K  T.  Supp.  270,  107  St  Rep. 
270,  reversing  36  Misc.  Rep.  411. 
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AETICIE  IL 
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SUBDIVISION  1. 
Ciimiiial  Action. 

The  criminal  action. —  In  the  State  of  New  York  a  criminal 
action  lies  only  when  the  breach  of  contract  is  accompanied  by 
seduction. 

Penal  Code,  §  284.  Seduction  under  promise  of  marriage. — 
A  person  who,  nnder  promise  of  marriage,  seduces  and  has  sexual 
intercourse  with  an  unmarried  female  of  previous  chaste  char^ 
acter,  is  punishable  by  imprisonment  for  not  more  than  five  years, 
or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  both. 

Penal  Code,  §  285.  Subsequent  marriage. —  The  subsequent 
marriage  of  the  parties,  or  the  lapse  of  two  years  after  the  com- 
mission of  the  offense  before  the  finding  of  an  indictment,  is  a  bar 
to  a  prosecution  for  a  violation  of  the  last  section. 

Penal  Code,  §  286.  No  conviction  on  certain  testim^ony. —  No 
conviction  can  be  had  for  the  offense  specified  in  section  284,  upon 
the  testimony  of  the  female  seduced,  unsupported  by  other  evidence. 

SUBDIVISION  2. 
No  Specific  Perfonnance  in  Modern  Law. 

The  ecclesiastical  courts  could  decree  specific  performance  of 
a  contract  to  marry  in  the  future  when  followed  by  cohabitation, 
and  for  some  purposes  it  was  regarded  as  a  valid  marriage  by  the 
common  law.  But  common-law  courts  never  had  any  authority 
to  decree  marriage  on  the  ground  of  an  executory  contract  to 
marry,  and  as  we  have  no  tribunal  corresponding  to  the  English 
ecclesiastical  courts  it  follows  that  our  courts  have  no  power  to 
compel  performance  of  such  a  contract.  The  only  effect  .of  an 
executory  contract  is  to  allow  an  action  for  damages  in  case  of 
breach. 
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"  Another  species  of  matrimonial  causes  was,  when  a  party  con- 
tracted to  another  brought  a  suit  in  the  ecclesiastical  courts,  to 
compel  a  celebration  of  the  marriage  in  pursuance  of  such  con- 
tract ;  but  this  branch  of  causes  is  now  cut  off  entirely  by  the  act 
for  preventing  clandestine  marriages  (26  Geo.  II,  chap.  33),  which 
enacts,  that  for  the  future  no  suit  shall  be  had  in  any  ecclesiastical 
court,  to  compel  a  celebration  of  marriage  in  facie  ecclesicB  for 
or  because  of  any  contract  of  matrimony  whatsoever."  3  BL 
Comm.  93. 

SUBDIVISION  3. 

Civil  Action  for  Damages. 

PAQE. 

Section  1.  Jurisdiction 374 

2.  Statute  of  limitations 374 

3.  Survival  and  assignment 374 

§  1.  Juriadiction. —  By  virtue  of  section  2862  of  the  Code  of 
Civil  Procedure  an  action  for  breach  of  promise  to  marry  is  in- 
cluded in  the  actions  upon  contract  of  which  a  justice  of  the  peace 
has  no  jurisdiction.  So,  also,  jurisdiction  is  denied  to  the  New 
York  Municipal  Court,  Albany  City  Court,  Troy  Justice's  Court, 
and  Municipal  Court  of  Rochester.  (See  Code,  §§  8215,  3223, 
3227.)  As  to  the  City  Court  of  New  York,  see  Code  Civ.  Pro., 
§  316. 

§  2.  Statute  of  limitationB — Code  of  Civil  Procedure,  §  382, 
enumerating  actions  which  must  be  brought  within  six  years,  states 
—  subdivision  3  —  "  An  action  to  recover  damages  for  an  injury 
to  property,  or  a  personal  injury,  except  in  a  case  where  a  differ- 
ent period  is  expressly  prescribed  in  this  chapter."  No  specific 
period  of  limitation  for  an  action  of  breach  of  promise  to  marry  is 
elsewhere  prescribed. 

The  lapse  of  six  years  bars  an  action  for  fraud  on  the  ground 
that  the  defendant  had  induced  the  plaintiff  to  enter  into  a  mar- 
riage contract,  when  the  defendant  was  not  able  to  perform  the 
contract  by  reason  of  the  fact  that  he  was  already  married.  Reilly 
Sahater,  26  Civ.  Proc.  34,  43  N.  Y.  Supp.  383. 

§  3.  Sunrival  and  assignment. —  The  action  for  breach  of  promise 
to  marry  is  a  tort  in  that  it  is  within  the  rule  of  "  actio  personalis 
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moritur  cum  persona/^  Finlay  v.  Chimey,  20  Q.  B.  Div.  494 ; 
Hovey  v.  Page,  55  Me.  142;  Stebbins  v.  Palmer,  1  Pick.  71; 
Smith  V.  Sherman,  4  Cush.  408.  But  otherwise  if  special  damage 
to  property  is  involved.  Finlay  v.  Chimey;  Stebbins  v.  Palmar, 
supra. 

Speaking  of  this  rule  the  court^  in  Stebbins  v.  Palmer,  supra, 
says:  ''An  action  for  breach  of  promise  of  marriage  would  not 
survive ;  for  it  is  a  contract  merely  personal ;  at  least  it  does  not 
necessarily  affect  property.  ♦  *  ♦  The  injury  complained  of 
is  violated  f aith,  more  resembling  in  substance  deceit  and  fraud 
than  a  mere  common  breach  of  promise.^' 

The  cause  of  action  does  not  surviva  Wade  v.  Kalbfleisch,  58 
N.  Y.  282;  Price  v.  Price,  75  N.  T.  244. 

By  Code  of  Civil  Procedure,  §  1910,  subd.  1,  a  cause  of  ac- 
tion for  breach  of  promise  to  marry  is  included  among  th^  claims 
or  demands  which  cannot  be  transferred. 
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SUBDIVISION  1. 
Capacity  to  Ccmtimct. 

The  bearing  of  infancy  upon  the  validity  of  the  contract  is  thus 
stated  in  Feibel  v.  Obershy,  13  Abb.  Pr.  (K  S.)  402,  note:  "  Con- 
tracts to  marry  between  infants,  when  both  are  of  the  age  of  con- 
sent, if  executed,  are  as  binding  as  if  made  by  adults ;  but  if  either 
party  is  under  the  age  of  consent,  both  have  the  privilege  of  avoid- 
ing the  contract.  The  adult  has  not  the  privilege  in  the  State  of 
New  York.  If  both  parties  are  above  the  age  of  consent,  and  yet 
are  under  legal  age,  the  marriage  is  valid  provided  it  be  executed. 
But  if  not  executed  no  action  is  maintainable  against  the  infant 
to  enforce  it" 
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Where  defendant  was  an  infant  at  the  time  of  the  promise  no 
action  lies,  even  though  the  breach  was  aggravated  by  seduction. 
Leichtweiss  v.  Treshow,  21  Hun,  487. 

An  infant  under  the  age  of  twenty-one  years  is  not  liable  in  an 
action  for  breach  of  promise  to  marry.  Contra,  where  the  person 
of  full  age  contracts  with  an  infant.  Hence  an  infant  may 
maintain  an  action  for  breach  of  promise  against  an  adult,  but 
an  infant  defendant  is  not  liable.  Hunt  v.  Beahe,  5  Cow.  475, 
citing  Holt  v.  Ward,  2  Str.  937 ;  Com.  Dig.  Inf.  B.  6. 

The  infancy  of  the  plaintiff  is  no  defense  to  the  action.  Wil- 
lard  V.  Stone,  7  Cow.  22. 

Promises  to  marry  by  those  within  the  prohibited  degrees  of 
consanguinity  are  invalid.  Campbell  v.  Crampton,  8  Abb.  N.  C. 
(U.  S.  Cir.)  363,  18  Blatchf.  160. 

In  jurisdictions  where  impotency  renders  a  marriage  void,  a 
promise  by  an  impotent  man  has  been  held  invalid.  Otdick  v. 
Gulick,  41  K  J.  L.  13 ;  Allen  v.  Baker,  86  N.  C.  91,  41  Am.  Rep. 
444;  Hall  v.  Wright,  96  Eccl.  746;  Voast  v.  Firth,  L.  R,  4 
C.  P.  8. 

It  has  been  held  that  physical  unfitness  for  the  married  state 
on  the  part  of  the  woman  is  a  defense.  Bring  v.  Leich,  112  Pa. 
St.  245,  56  Am.  Eep.  814. 

An  action  for  breach  of  contract  to  marry  between  parties  in 
this  State  cannot  be  maintained  where  one  of  the  parties  was  in- 
capable by  law  of  marrying  at  the  time  of  makii^  the  contract. 
Though  divorced  from  a  former  wife,  the  divorce  was  granted  on 
the  ground  of  his  adultery,  and  thus  he  was  prohibited  from 
marrying  again.  So  held  in  an  action  where  the  former  mar- 
riage and  the  grounds  of  divorce  were  known  to  the  plaintiff. 
Held,  further,  that,  even  though  the  proposed  marriage  was  to 
be  celebrated  in  New  Jersey,  where  it  would  be  valid,  it  is  quite 
another  question  whether  an  action  can  be  maintained  in  the 
courts  of  this  State  for  damages  upon  breach  of  a  contract  made 
here,  to  be  performed  here,  and  which,  by  law  of  this  State,  is 
prohibited  and  declared  to  be  void.  Note  that  the  court  finds  the 
suggestion  as  to  being  married  in  New  Jersey  was  an  after- 
thought.   Haviland  v.  Halsiead,  34  N.  Y.  643. 

If  the  plaintiff  knew  that  the  defendant  had  a  wife  living  at 
the  time  of  the  promise,  there  is  no  contract  which  could  be  en- 
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forced  by  a  court  of  law.  But  if  a  man  induces  a  woman,  ignorant 
of  his  already  being  married,  to  enter  into  a  promise  of  marriage, 
she  may  recover  damages  for  the  breach.  To  hold  otherwise,  the 
court  said,  would  be  to  offer  a  premium  on  villainy.  Cammerer  v. 
Muller,  38  St  Kep.  583,  14  K  Y.  Supp.  511. 

The  fact  that  the  defendant  was  married  at  the  time  of  the 
promise  is  no  defense,  if  it  appears  that  this  fact  was  not  known 
to  the  plaintiff.  The  plaintiff  may  recover  either  upon  the  deceit 
and  damage  or  upon  the  contract  and  promise,  which  implies  and 
involves  a  promise  and  agreement  that  the  defendant  was  compe- 
tent legally  to  marry.  The  fact  that  performance  by  the  defendant 
was  impossible  and  illegal,  when  unknown  to  the  plaintiff,  does 
not  render  her  agreement  illegal.  The  parties  are  not  in  pari  de- 
licto, and  the  defendant  must  restore  the  plaintiff  to  what  she  has 
lost  by  his  deceit  and  his  promise  to  do  what  he  legally  could  not 
perform.  Blattmacher  v.  Saal,  7  Abb.  Pr.  409,  29  Barb.  22, 
citing  Wild  v.  Harris,  7  C.  B.  999 ;  Millward  v.  Littlewood,  1 
Eng.  L.  &  E.  408. 

SUBDIVISION  2. 
Meeting  of  Mindi  EssentiaL 

"  Though  a  mutual  contract  to  marry  is  requisite  to  sustain  the 
action,  no  particular  form  of  words  is  necessary  to  constitute  it. 
It  is  sufficient  that  the  acts  and  language  were  such  that  the  parties 
understood  and  intended  an  engagement  to  marry.  If  such  lan- 
guage is  used  to  show  the  minds  of  the  parties  met,  it  is  in  law  an 
agreement.  Contracts  of  marriage  are  unlike  all  others.  They 
concern  the  highest  interests  of  himian  life,  and  enlist  the  tenderest 
sympathies  of  the  human  heart,  and  the  acts  and  declarations  done 
and  employed  by  parties  in  negotiating  them  are  often  correspond- 
ingly delicate  and  emotional.  *  *  *  No  formal  language  is 
necessary  to  constitute  the  contract  of  marriage.  If  the  conduct 
and  declarations  of  the  parties  clearly  indicate  that  they  regard 
themselves  as  engaged,  it  is  not  material  by  what  means  they  have 
arrived  at  that  state.  The  court  cites  and  approves  the  statement 
of  the  Lord  Chancellor  in  Honeyman  v.  Campbell,  5  Wils.  &  Shaw, 
144,  2  Dowl.  &  Clark,  282,  as  follows :  1.  That  the  contract  may 
be  proved  by  direct  or  by  circumstantial  evidence.  2.  That  there 
must  be  a  serious  promise,  intended  as  such  by  the  person  making 
it,  and  accepted  by  the  person  to  whom  it  is  made.     3.  That  mere 
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courtship  or  even  an  intention  to  marry  is  not  sufficient  to  consti- 
tute a  contract  of  marriage."  "  The  expressions  in  some  of  the 
cases,  that  a  contract  may  be  inferred  from  devoted  attention,  and 
apparently  exclusive  attachment,  have  not  been  generally  adopted 
by  the  courts."  Homan  v.  Earle,  53  N.  Y.  267.  But  the  court 
cites  and  approves  a  statement  in  Perkins  v.  Hersey,  1  R.  I.  493, 
as  follows :  '^  If  his  conduct  was  such  as  to  induce  her  to  believe 
that  he  intended  to  marry  her  and  she  acted  upon  that  belief,  the 
defendant  permitting  her  to  go  on  trusting  that  he  would  carry 
that  intention  into  effect,  that  will  raise  a  promise  upon  which 
she  may  recover." 

In  same  case,  13  Abb.  Pr.  (N.  S.)  412,  it  was  said:  "  In  order 
to  entitle  the  plaintiff  to  recover,  it  is  necessary  to  establish  a  mu- 
tual engagement,  a  promise  made  and  accepted  as  actual  contract 
This  promise  or  contract  may  be  express,  that  is,  made  in  formal 
terms,  or  it  may  be  established  by  circumstances.  The  word  '  im- 
plied '  should  have  reference  to  the  kind  of  proof,  the  manner  of 
establishing  the  main  fact,  namely,  the  promise  or  contract,  and 
not  to  the  contract  itself."  The  contract  can  be  made  without  for- 
mal words  of  request  and  promise. 

It  is  not  indispensable  that  the  promise  to  marry  be  express. 
It  may  be  implied  from  circumstances;  and  it  may  rest  partly 
on  both ;  that  is,  on  express  words,  and  on  conduct  and  acts  rea- 
sonably leading  to  the  same  conclusion.  Hotchkins  v.  Hodge,  38 
Barb.  117. 

Love  on  the  part  of  the  defendant  for  the  plaintiff  is  not  essen- 
tial to  the  maintenance  of  the  action.  Finkelstein  v.  Bamett,  17 
Misc.  Rep.  564,  40  K  T.  Supp.  694. 

The  jury  may  infer  mutual  promises  to  marry  ^from  the  de- 
fendant's visits  to  the  plaintiff  as  a  suitor  and  his  declaration 
that  he  promised  to  marry  her,  and  where  the  evidence  is  conflict- 
ing, the  question  as  to  whether  there  was  a  mutual  promise  to 
marry  is  a  question  for  the  jury.  Southard  v.  Rexford,  6  Cow. 
254. 

See  Fowler  v.  Martin,  1  T.  &  C.  377,  affirmed,  without  opin- 
ion, in  56  N.  T.  676,  for  a  case  where  the  conduct  of  the  defend- 
ant was  held  sufficient  to  sustain  a  verdict  for  the  plaintiff. 

It  is  necessary  to  show  an  actual  promise  to  marry  in  order  to 
support  the  action.  But  to  do  this  it  is  not  necessary  to  prove 
that  the  plaintiff,  by  words,  consented  to  accept  the  defendant. 
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The  jury  may  infer  her  consent  from  the  circumstances.  Wells 
V.  Padgett,  8  Barb.  323. 

In  Yale  v.  Curtiss,  151  N.  Y.  598,  reversing  71  Hun,  436,  after 
a  statement  of  the  circumstantial  evidence  offered  in  proof  of  the 
•offer  of  marriage,  the  court  says :  "  Formerly  contracts  of  this 
<5haracter  were  often  inferred  or  implied  from  proof  of  such  cir- 
cumstances as  usually  attend  an  engagement,  but  after  the  statute 
was  changed  so  as  to  permit  parties  to  testify  in  their  own  behalf 
they  were  expected  to  state  all  that  was  said  and  done  so  as  to 
remove  from  the  field  of  speculation  facts  that  had  theretofore 
been  inferred,  thus  leaving  the  court  to  determine  whether  the 
facts  sworn  to  constituted  a  contract.  In  determining  this  ques- 
tion, however,  while  we  may  not  imply  facts  not  sworn  to,  we 
may  infer  meaning  and  intention  of  the  parties.  In  the  absence 
of  fraud  and  deception,  there  must  be  a  contract;  there  must  be  a 
meeting  of  the  minds  of  the  contracting  parties,  and  the  evidence 
must  be  of  such  a  character  as  to  justify  a  finding  that  such  was 
the  case.  No  form  of  words  is  required.  A  formal  offer  and  ac- 
ceptance is  not  necessary,  but  there  must  be  an  offer  and  accept- 
ance sufficiently  disclosed  or  expressed  to  fix  the  fact  that  they 
were  to  marry,  as  clearly  as  if  put  in  formal  words.  The  lan- 
guage used  must  be  such  as  to  show  that  the  minds  of  the  parties 
met  *  ♦  ♦  Mere  courtship,  or  even  an  intention  to  marry, 
is  not  sufficient  to  constitute  a  contract.  Thorough  acquaintance 
with  character,  habits,  and  disposition  is  essential  in  order  to  make 
an  intelligent  contract.  The  parties,  therefore,  may  form  such  an 
acquaintance  without  having  the  inferences  of  a  contract  attach." 
Held,  that  the  evidence  in  this  case  failed  to  establish  a  contract. 

Where  the  complaint  alleged  an  unconditional  promise  to  marry, 
l)ut  the  evidence  shows  that  the  defendant  promised  to  marry  the 
plaintiff  "  if  he  ever  married,"  and  where  he  afterward  married 
another  person,  held,  that  the  evidence  was  not  sufficient  to  uphold 
a  verdict  for  the  plaintiff.  It  seems  that  such  a  promise  is  void  as 
being  in  restraint  of  marriage.    Conrad  v.  Williams,  6  Hill,  444. 

It  has  been  held  in  some  jurisdictions  that  a  promise  to  marry 
on  valid  and  legal  contingencies  becomes  binding  like  other  con- 
tracts when  the  condition  is  performed,  and  not  before.  Cole  v. 
Cottingham,  8  C.  &  P.  75,  34  Eccl.  297 ;  Frost  v.  Knight,  41  L.  J. 
Exch.  78 ;  Oring  v.  Lerchy  112  Pa.  St.  224,  56  Am.  Eep.  314.  It 
has  been  held  that  express  agreements  that  the  marriage  be  oele- 


Digitized  by  VjOOQIC 


380  BREACH    OF    PROMISE    TO    MABBT. 

Art.  3.    Elemento  of  the  Wrong. 

brated  according  to  the  rites  of  a  particular  church  are  binding. 
Stone  V.  Appelj  12  111.  App.  582.  Thus  a  valid  conditional  prom- 
ise must  be  distinguished  from  conditions  which  are  held  to  in- 
validate contracts  as  being  in  restraint  of  marriage,  or  conditions 
made  upon  immoral  considerations. 

SUBDIVISION  3. 
Consideratioii. 

A  promise  to  marry  in  consideration  of  [future]  illicit  intei^ 
course  is  without  consideration,  and  void.  Lewis  v.  Ooetschius, 
20  Week.  Dig.  140. 

Where  one  of  the  considerations  of  the  contract  is  that  the 
plaintiff  would  have  carnal  connection  with  the  defendant,  the 
plaintiff  cannot  recover.  Where  part  of  the  consideration  of  the 
contract  is  good,  but  the  remaining  part  is  grossly  immoral,  and 
the  two  parts  are  joined  as  one  transaction,  the  entire  contract 
fails.  The  court  said,  in  speaking  of  the  plaintiff's  attitude: 
"  It  does  not  seem  to  have  occurred  to  him  that  such  a  rule  would 
tend  to  legalize  contracts  for  prostitution,  or  that  the  principle 
in  view  is  never  applied  to  an  agreement  tainted  with  immorality. 
Courts  of  justice  will  not  aid  the  illicit  or  corrupt  arrangement,  or 
sift  out  one  part  of  it  to  save  the  other  part.  When  a  portion  of 
the  consideration  is  valid,  and  the  other  malum  in  se,  the  f  ailureiis- 
entire."    Steinfeld  v.  Levy,  16  Abb.  Pr.  (N.  S.)  26. 

A  promise  to  marry  based  merely  upon  consideration  of  illicit 
and  adulterous  intercourse  is  void  bect^use  of  the  immorality  of 
the  consideration.  Button  v.  Hibbard,  82  Hun,  289,  31  'N.  Y. 
Supp.  483,  64  St.  Kep.  80.  In  this  case  the  plaintiff  testified 
that  the  defendant  promised  "  he  would  marry  her  if  she  would 
be  seduced  by  him."  Judgment  for  the  defendant  was,  however,, 
reversed  on  appeal,  because  the  trial  court  made  an  error  in  as- 
suming that  the  seduction  was  the  only  evidence  in  the  case  from 
which  a  promise  to  marry  could  be  inferred.  There  was  evidence 
that  the  defendant  had  shown  attention  to  the  plaintiff  for  a  con- 
siderable time ;  had  escorted  her  to  church,  proposed  to  purchase 
a  wedding  dress,  etc.  Held,  that  the  jury  would  have  been  war- 
ranted in  finding  a  promise  to  marry  from  these  facts,  and  it  was 
error  to  direct  a  verdict  for  the  defendant.  Button  v.  Hibbard,  82 
Hun,  289,  31  N.  T.  Supp.  483,  64  St.  Rep.  80. 

But  the  fact  that  the  promise  to  marry  was  made  after  the  plain- 
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tiff  had  been  seduced  bj  defendant,  and  in  consequence  thereof , 
does  not  render  the  agreement  invalid.  It  is  not  open  to  the  ob- 
jection that  it  encourages  immorality,  because  the  wrong  has  been 
already  perpetrated.  It  merely  shows  that  the  seducer  was  willing 
to  make  his  victim  the  only  recompense  which  the  circumstances 
permitted.    Hatchkins  v.  Hodge,  38  Barb.  117. 

The  provisions  of  the  statute  of  frauds,  providing  that  every 
agreement  not  to  be  performed  within  one  year  from  the  making 
thereof  shall  be  void  unless  some  note  or  memorandum  thereof  be 
in  writing  and  subscribed  by  the  party  to  be  charged,  does  not 
apply  to  an  agreement  to  marry.  Nor  is  an  agreement  to  marry 
an  agreement  "  in  consideration  of  marriage ''  within  the  mean- 
ing of  the  statute.    Bixch  v.  Oannar,  36  Hun,  52. 

SUBDIVISION  4. 
Breach  of  Contract  by  Defendant 

An  action  will  lie  at  once  on  the  positive  refusal  of  the  defend- 
ant to  perform  the  contract,  even  though  the  time  specified  for  the 
performance  has  not  arrived.  So  held^  in  a  case  where  the  en- 
gagement had  been  to  marry  "  in  the  fall,"  but  the  defendant  in- 
formed the  plaintiff  in  October  that  he  would  not  perform  the 
contract.    Burtis  v.  Thompson,  42  N.  Y.  246. 

Where  the  parties  were  engaged  in  1866,  and  in  1867  agreed 
that  the  marriage  should  take  place  in  1868,  and  where,  in  the 
fall  of  1867,  the  plaintiff  became  pregnant,  held,  that  no  right  of 
action  accrued  until  the  fall  of  1868,  in  the  absence  of  a  specific 
agreement  to  marry  at  any  other  time  than  the  one  previously 
agreed  upon,  and  that  an  action  brought  before  that  time  was 
premature.    McMurray  v.  McManvs,  1  Alb.  L.  J.  102. 

The  fact  that  the  plaintiff  consents  to  the  postponement  of  the 
wedding  day  does  not  relieve  defendant  from  his  promise.  Near- 
ing  V.  Tan  Fleet,  71  Hun,  137,  54  St.  Rep.  308,  24  K  T.  Supp. 
631,  affirmed  151  N.  T.  643. 

After  the  defendant  had  once  broken  his  promise,  an  offer  to 
renew  it  is  no  defense  in  an  action  for  the  breach.  Southard  v. 
Bexford,  6  Oow.  264. 

Breach  of  contract  by  the  defendant  may  be  shown  by  circum- 
stantial evidence.  And  where  the  refusal  is  in  question,  it  is  for 
the  jury  to  decide  on  all  the  facts.  Hibbard  v.  Bonesteel,  16  Barb. 
360,  citing  WiUard  v.  Stone,  7  Cow.  22. 
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The  defendant's  ill-health  may  be  a  justification  for  the  post* 
ponement  of  the  marriage  day  where  the  same  has  not  been  set^ 
and  may  warrant  a  reasonable  delay.  But  delay,  accompanied  by 
written  correspondence,  and  by  actions  which  clearly  ignore  the 
engagement,  is  equivalent  to  a  refusal,  and  constitutes  a  breach 
bufBcient  to  enable  an  action  to  be  maintained.  Campbell  v.  Ar- 
buckle,  21  St  Rep.  412,  4  N.  Y.  Supp.  39,  affirmed  in  123  N.  Y. 
662. 

Speaking  of  a  case  where  the  defendant  was  already  married, 
unknown  to  the  plaintiff,  when  he  made  the  promise  of  marriage^ 
the  court,  in  Cammerer  v.  Muller,  38  St.  Rep.  683, 14  N.  Y.  Supp. 
511^  said:  ^^  The  very  instant  that  this  defendant  made  the  con- 
tract with  the  plaintiff,  that  contract  was  broken  by  him.  He 
knew  that  it  was  impossible  for  him  to  carry  it  out'' 

Where  the  defendant  is  unable  to  make  his  promise  good,  owing 
to  the  fact  that  he  is  already  married,  which  fact  is  not  known  to 
the  plaintiff,  she  is  not  bound  to  tender  performance  upon  her 
part  or  to  request  performance  on  his.  Kerns  v.  Hagenbuchle,  42 
St  Rep.  210,  60  N.  Y.  Super.  222. 

The  pre-engagement  on  the  part  of  defendant  is  no  defense. 
"  Precontract  is  a  disability,  but  it  will  not  avoid  the  performance 
of  your  promise,  because  it  proceeds  from  your  own  act."  Holt, 
Ch.  J.,  in  Harrison  v.  Cage,  1  Ld.  Raym.  387,  cited,  with  ap- 
proval, in  Kerns  v.  Hagenbuchle,  42  St  Rep.  210. 

SUBDIVISION  5. 
Plaintiff  Must  Show  Offer  of  Perf omiance. 

Where  the  defendant  has  not  refused  or  put  it  out  of  his  power 
to  perform  the  contract  of  marriage,  the  plaintiff,  to  recover,  must 
prove  not  only  that  she  was  willing  and  ready  to  perform,  but  also 
an  offer  of  performance.    Cushman  v.  Burritt,  14  Week.  Dig.  59» 

In  Johnson  v.  Caulkins,  1  Johns.  Cas.  116,  it  was  held  that  the 
plaintiff  need  not  show  an  offer  of  marriage  upon  her  part  where 
the  defendant  had  put  it  out  of  her  power  to  do  so  by  absconding. 

It  is  an  answer  to  the  complaint  that  the  plaintiff,  upon  her 
part,  refused  to  marry  the  defendant,  and  continued  to  refuse  up 
to  the  time  of  the  commencement  of  the  action.  Liefmann  v.  Solo- 
man,  7  Abb.  Pr.  409. 

The  plaintiff  is  not  bound  to  tender  performance  upon  her  part, 
nor  to  request  performance  upon  the  part  of  the  defendant,  where 
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the  defendant  is  unable  to  marry  by  reason  of  the  fact  that  he  is 
ahready  married.  The  plaintiflF's  cause  of  action  accrues  the  mo- 
ment she  discovers  this  inability.  Kerns  v.  Hageribuchle,  42  St 
Rep.  210,  60  K  Y.  Super.  222,  17  N.  Y.  Supp.  367. 

In  Willafd  v.  Stones  7  Cow.  22,  it  was  held  that  a  tender  of 
marriage  on  the  part  of  the  plaintiff  was  not  necessary.  Note 
that  in  this  case  the  defendant  broke  off  all  engagement  to  the 
plaintiff,  and  upon  request  would  not  explain  why. 

ABTICLE  IV. 
DEFENSES. 

PAGE. 

SuBDivisioK  1.  Contract  not  valid,  or  rescinded 383 

2.  Incapacity  of  defendant  to  make  contract. .  384 

3.  Bad  character  of  plaintiff 385 

4.  Partial  defenses  in  mitigation 385 

SUBDIVISION  1. 
Contract  not  Valid,  or  Setdndod. 

No  action  lies  on  a  promise  by  the  defendant  to  marry  "  if  he 
ever  marries."  Such  a  contract,  it  seems,  is  void  as  being  in  re- 
straint of  marriage.    Conrad  v.  Williams,  6  Hill,  444. 

It  is  a  good  answer  in  an  action  for  breach  of  promise  to  marry 
that  the  defendant,  "  being  then  sole  and  unmarried,  and  ready  to 
marry  her,  she,  the  plaintiff,  then  and  there  refused  and,  up  to 
and  at  the  time  of  the  commencement  of  this  action,  continued  to 
refuse  to  marry  him,  the  said  defendant."  So  held  on  demurrer 
to  an  answer  containing  the  above  allegations,  and  which  admitted 
the  promise  to  marry.  Liefmann  v.  Soloman,  7  Abb.  Pr.  409, 
note. 

It  is,  of  course,  a  defense  that  the  contract  was  rescinded  by 
mutual  consent.  4  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  595,  cit- 
ing King  r.  Oillette,  7  M.  &  W.  55 ;  Orant  v.  Willey,  101  Mass. 
356. 

Where  the  evidence  is  conflicting,  it  is  a  question  for  the  jury 
as  to  whether  the  engagement  had  been  rescinded  by  mutual  con- 
sent, or  had  been  broken  off  by  the  plaintiff  before  any  breach  on 
the  part  of  defendant.     Southard  v.  Rexford,  6  Cow.  254. 

As  to  the  validity  of  a  promise  obtained  by  force  or  duress,  see 
McCrum  v.  Hildebrandt  85  Ind.  204. 
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Art.  4.    Defenses. 

Where  the  complaint  states  that  the  promise  of  marriage  was  in 
consideration  that  the  plaintiff  would  have  carnal  connection  with 
the  defendant,  the  plaintiff  cannot  recover,  even  though  a  part  of 
the  consideration  for  the  agreement  is  good.  Sieinfeld  v.  Levy,  16 
Abb.  Pr.  (N.  S.)  26.    See  cases  under  "  Consideration/ 


w 


SUBDIVISION  2. 
Incapacity  of  Defendant  to  Make  Contract. 

An  infant  under  the  age  of  twenty-one  years  is  not  liable  in 
action  for  breach  of  contract  to  marry.  Contra,  where  a  person  of 
full  age  contracts  with  an  infant.  Hence  an  infant  may  maintain 
an  action  for  breach  of  promise  against  an  adult^  but  an  infant 
defendant  is  not  liable.  Hunt  v.  Beake,  5  Cow.  475,  citing  Holt  v. 
Ward,  2  Str.  937 ;  Com.  Dig.  Inf.  B.  6. 

The  infancy  of  the  plaintiff  is  a  defense  to  the  action.  Willard 
V.  Stone,  7  Cow.  22. 

See  cases  under  "  Capacity  to  Contract  —  Inf  ancy.^' 

If  the  plaintiff  knows  that  the  defendant  had  a  wife  living  at 
the  time  of  the  promise  of  marriage,  there  is  no  valid  contract  which 
could  be  enforced  in  a  court  of  law.  Otherwise  if  she  was  ignorant 
of  the  fact  and  the  defendant  deceived  her  in  this  respect  Cam- 
merer  V.  Muller,  38  St.  Kep.  683,  14  K  Y.  Supp.  511. 

Inability  on  the  part  of  the  defendant  to  marry  because  he  is 
already  married  is  only  a  defense  where  the  former  marriage  was 
known  to  the  plaintiff.  Kerns  v.  Hagenbuchle,  42  St.  Hep.  210, 
60  K  Y.  Super.  222,  17  K  Y.  Supp.  367. 

It  is  a  defense  to  an  action  for  breach  of  promise  to  marry  where 
the  plaintiff  knew  that  the  defendant  was  divorced  from  his  former 
wife,  such  divorce  being  granted  on  the  ground  of  his  adultery. 
This  is  so  even  though  the  marriage  was  to  be  performed  in  New 
Jersey,  for  it  seems  that  the  plan  of  going  to  New  Jersey  was 
subsequent  to  the  original  engagement.  The  court  said :  ''  Can  the 
aid  of  the  courts  of  this  State  be  invoked  to  award  her  damages 
for  the  breach  of  a  contract  more  honored  in  its  breach  than  it 
would  be  in  its  observance?  Clearly  not;  neither  can  the  contract 
be  validated  on  the  ground  that  it  was  to  be  performed  in  another 
State."   Haviiand  v.  Hahtead,  34  K  Y.  643. 
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Art.  4.    Defenses. 

SUBDIVISION  3. 
Bad  Character  of  Plaintiff. 

In  Boynton  v.  Keller,  3  Mass.  189,  it  was  held  (1)  that  if  the 
woman  was  of  bad  character  at  the  time  of  the  contract,  and  that 
fact  was  unknown  to  the  defendant,  the  verdict  should  be  in  his 
favor;  (2)  that  if  the  plaintiff,  after  the  promise,  had  prostituted 
her  person  to  any  one  other  than  the  defendant,  she  thereby  dis- 
charged the  defendant;  (3)  that  if  her  conduct  was  improperly  in- 
delicate, althou^  not  criminal  before  the  promise,  and  it  was  un- 
known to  the  defendant,  it  ought  to  be  considered  in  mitigation  of 
damages;  (4)  that  if  such  was  her  conduct  after  the  promise,  it 
was  proper,  in  the  same  view,  for  the  consideration  of  the  jury. 

Where  it  is  shown  that  the  plaintiff  has  been  guilty  of  immoral 
conduct  with  other  men,  the  verdict  should  be  for  the  defendant,  or 
at  least  the  conduct  shoidd  be  considered  in  mitigation  of  damage. 
Palmer  v.  Andrews,  7  Wend.  142.   See  Willard  v.  Stone,  7  Oow.  22. 

SUBDIVISION  4. 
Partial  Def enaet  in  Mitigation. 

The  fact  that  the  plaintiff  drank  intoxicating  liquors  and  some- 
times got  intoxicated  is  admissible  in  mitigation  of  damage,  though 
not  pleaded ;  and  any  misconduct  showing  that  the  plaintiff  would 
be  an  unfit  companion  in  married  life  may  be  given  in  mitigation. 
Button  V.  McCaulay,  1  Abb.  Dec  282,  5  Abb.  Pr.  (N.  S.)  29, 
reversing  38  Barb.  413. 

It  may  be  shown  in  mitigation  of  damage  that  the  defendant 
was  afflicted  with  an  incurable  disease.  Mabin  v.  Webster,  129 
Ind.  430;  Allen  v.  Baker,  86  N.  O.  91,  41  Am.  Rep.  444. 

Declarations  of  the  defendant  tending  to  show  that  his  failure 
to  marry  the  plaintiff  proceeded  from  no  want  of  respect  or  at- 
tachment goes  in  mitigation  of  damages.  Johnson  v.  Jenkins,  24 
N.  Y.  252. 

The  defendant  is  entitled  to  show  in  mitigation  of  damages  that 
his  mother,  a  woman  in  infirm  health,  was  strenuously  opposed 
to  the  marriage.    Johnson  v.  Jenkins,  24  N.  Y.  252. 

It  is  immaterial  that  the  defendant  bore  no  love  to  the  plaintiff. 
The  action  lies  for  damages  to  the  sensibilities  of  the  plaintiff, 
not  to  those  of  the  defendant.  Oetzelson  v.  Bernstein,  15  Misc. 
Eep.  627,  37  K  Y.  Supp.  220,  72  St  Rep.  799. 

After  the  defendant  had  once  broken  his  promise,  an  offer  to 
25 
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Arts.  5,  6.    Parties.    Pleading. 

renew  it  is  no  defense  to  an  action  for  the  breach.    Southard  v. 
Bexford,  6  Cow.  254. 

ABTICLE  Y. 
PARTIES. 

Plaintiffs :  Unlike  the  action  for  seduction^  breach  of  promise 
of  marriage  may  be  brought  by  the  woman  injured.  It  also  lies 
equally  on  the  complaint  of  either  party. 

Defendants :  Though  usually  brought  against  the  party  making 
the  breach,  third  parties  instigating  the  breach  or  guilty  of  fraud 
in  the  premises,  may  be  liable.  See  Cooley  on  Torts  (2d  ed.),  277 ; 
also,  "  Nature  of  the  Action.'* 

ABTICLE  VL 

PLEADING.  PAOB. 

SuBBivisiON  1.  Complaint 386 

2.  Answer 887 

SUBDIVISION  1. 
Complaint 

A  complaint  which  alleges  mutual  promises  to  marry  on  request 
of  plaintiff  and  defendant;  that  the  plaintiff  was  ready  and  willing 
to  fulfill  and  the  defendant  refused  to  do  so,  states  a  cause  of  ac- 
tion for  breach  of  promise.  Held,  further,  that  all^ations  of  se- 
duction in  the  complaint^  though  available  in  aggravation  of  dam- 
age,  did  not  constitute  an  independent  cause  of  action.  Oetzelson 
V.  Bernstein,  15  Misc.  Kep.  627,  37  N.  Y.  Supp.  220,  72  St.  Rep. 
799. 

A  complaint  is  not  demurrable  because  it  shows  the  defendant 
was  married  at  the  time  of  the  promise,  if  it  appears  that  that  fact 
was  not  known  to  the  plaintiff.  The  court  said :  ^^  This  is  a  good 
cause  of  action,  and  the  plaintiff  may  recover  either  upon  the  deceit 
and  damage,  or  upon  the  contract  and  promise  to  marry,  which 
implied  and  involved  a  promise  and  agreement  that  the  defendant 
was  competent  legally  to  marry.  It  is  said  that  the  performance  of 
the  agreement  was  impossible  and  illegal.  But  this  was  unknown 
to  the  plaintiff,  and  her  agreement  was  not  illegal."  Blattmacher 
V.  8aal,  7  Abb.  Pr.  409,  29  Barb.  22. 

A  divorced  woman  may  maintain  an  action  for  breach  of  prom- 
ise in  her  maiden  name.  Bich  v.  Mayer,  26  St  Rep.  107,  7  N.  Y. 
Supp.  70. 
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Art  6.    Pleading. 

Sexual  intercourse  may  be  shown  under  a  complaint  failing  to 
allege  the  same.  Jennette  v.  Sullivan,  63  Hun,  361,  43  St.  Eep. 
641,  18  K  Y.  Supp.  266. 

See  Buzzard  v.  Knapp,  12  How.  Pr.  504,  where  the  complaint 
was  held  not  to  state  a  cause  of  action  because  it  set  out  evidence 
rather  than  a  concise  statement  of  the  facts  constituting  the  cause 
of  action. 

SUBDIVISION  2. 
Antwar. 

A  partial  defense  may  be  set  forth,  as  prescribed  in  the  last 
section ;  but  it  must  be  expressly  stated  to  be  a  partial  defense  to 
the  entire  complaint,  or  to  one  or  more  separate  causes  of  action, 
therein  set  forth.  Upon  a  demurrer  thereto,  the  question  is, 
whether  it  is  sufBcient  for  that  purpose.  Matter  tending  only  to 
mitigate  or  reduce  damages,  in  an  action  to  recover  damages  for 
the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or  an 
injury  to  property,  is  a  partial  defense,  within  the  meaning  of 
this  section.     (Code  of  Civ.  Proc.,  §  608.) 

In  an  action  to  recover  damages  for  the  breach  of  a  promise  to 
marry,  or  for  a  personal  injury,  or  an  injury  to  properly,  the  de- 
fendant may  prove,  at  the  trial,  facts,  not  amounting  to  a  total 
defense,  tending  to  mitigate  or  otherwise  reduce  the  plaintiff's 
damages,  if  they  are  set  forth  in  the  answer,  either  with  or  without 
one  or  more  defenses  to  the  entire  cause  of  action.  A  defendant, 
in  default  for  want  of  an  answer,  may,  upon  a  reference  or  in- 
quiry to  ascertain  the  amount  of  the  plaintiff's  damages,  prove 
facts  of  that  description.     (Code  of  Civ.  Proc.,  §  536.) 

Improper  conduct  on  the  part  of  the  plaintiff,  or  criminal  inter- 
course with  other  men,  cannot  be  shown  under  a  general  denial  as 
a  defense ;  though  it  seems  it  may  be  shown  in  mitigation  of  dam- 
age.    Kniffen  v.  McConnell,  30  N.  Y.  2«5. 

Where  tibe  complaint  alleged  the  plaintiff's  chastity,  an  allegation 
in  the  answer  denying  the  same  and  affirmatively  pleading  the 
plaintiff's  profligacy,  and  that  she  had  been  repeatedly  committed  by 
police  magistrates,  cannot  be  stricken  out  as  irrelevant,  redundant, 
or  scandalous  because  the  defendant  is  entitled  to  traverse  the  al- 
legations of  the  complaint,  and  the  allegations  as  to  misconduct 
were  relevant  in  mitigation  of  damages,  though  not  properly 
pleaded  in  form  as  a  partial  defense.  Keegan  v.  Sage,  81  Abb. 
N.  C.  64,  26  N.  T.  Supp.  78. 
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Art.  6.    Pleading. 

FORMS. 

SUPEEME  COURT  —  County  of  Westchbbtbr. 


ANN  HA\1IiAND 

agat. 

DAVID  P.  HALSTEAD. 


^  GompUint,  34  N.  Y.  643. 


The  plaintiff,  Ann  Havlland,  complains  and  shows  to  this  court, 
that  on  or  about  the  9th  day  of  July,  1856,  in  consideration  that  the 
plaintiff,  who  was  then  sole  and  unmarried,  at  the  request  of  the 
defendant,  would  marry  him  on  request,  the  defendant,  David  P. 
Halstead,  promised  to  marry  the  plaintiff  on  request,  and  the  said 
plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendant,  has  always  from  thence  hitherto  remained  and  continued 
and  still  is  sole  and  unmarried,  and  has  been  ready  and  willing  to 
marry  the  said  defendant;  yet  the  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  and  after  making  the  same,  to  wit: 
on  the  24th  day  of  February,  1857,  wrongfully  and  injuriously 
nmrried  a  certain  other  person,  to  wit:  one  Fanny  A.  Cooley,  con- 
trary to  his  said  last  promise  and  undertaking  so  by  him  made,  as 
aforesaid,  to  the  damage  of  the  plaintiff  $6,000. 

Whebefore  the  plaintiff  demands  judgment  against  the  said  de- 
fendant for  the  sum  of  $6,000,  besides  the  costs  of  this  action. 

(Verification.)  John  I.  Clapp, 

Plaintiffs  Attorney. 


Complaint  Alles^ing  Breach,  Marriage  with  Otlier  Womaii;  also 
Sednotion  in  Aggravatioii. 

SUPREME  COUET  —  County  of  Montgomery. 


LIBBIE  E.  BUTTON,  Plaintiff, 

agaU 

CHARLES  M.  HIBBAKD,  Defendant. 


Complaint,  82  N.  Y.  289. 


The  plaintiff  complaining  of  the  defendant  alleges : 
First  That  heretofore  and  on  or  about  the  24th  of  June,  1891,  in 
consideration  that  the  plaintiff  who  was  then  sole  and  unmarried, 
at  the  request  of  the  defendant,  would  marry  him  on  request,  the 
defendant  promised  the  plaintiff  to  marry  the  plaintiff  on  request. 
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Art  6.    Pleading. 

Second.  That  the  said  plaintiff  confiding  in  the  said  promise  and 
undertaking  of  the  said  defendant  has  always  from  thence  hitherto 
remained  and  continued  and  still  is  sole  and  unmarried^  and  has  been 
from  thence  ready  and  willing  to  marry  the  said  defendant 

Third.  That  the  said  defendant  not  regarding  his  said  promise  and 
nndertaking,  and  after  making  the  same^  to  wit^  on  or  about  the 
30tb  of  November^  1892>  wrongfully  and  injuriously  married  a  cer- 
tain other  person,  to  wit,  one  Ellen  R.  Mallet,  contrary  to  his  said 
promise  and  undertaking  so  by  him  made  as  aforesaid. 

Fourth.  That  said  defendant,  through  said  promise  of  marriage, 
and  by  repeating  said  promise  of  marriage,  seduced  this  plaintiff 
and  had  illicit  intercourse  with  her,  whereby  the  said  plaintiff  became 
pregnant  and  sick  with  child,  and  was  on  the  18th  day  of  June, 
1892,  delivered  of  a  child,  of  which  she  was  pregnant  as  aforesaid. 

Fifth.  That  the  plaintiff  has  suffered  damage  by  reason  of  the 
facts  alleged  in  said  premises,  in  the  sum  of  $5,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  $5,000,  besides  the  costs  of  this  action. 

(Verified.)  Huston  &  Hbbeick, 

Plaintiff's  Attorneys. 


Answer  Alleging  Lnpossibility  of  Performance  Known  to  Plain- 
tiff; also  Her  Unfltneis. 

SUPEEME  COUBT. 


ANN  HAVILAND 

agat. 

DAVID  P.  HALSTEAD. 


h  Answer,  34  N.  Y.  643. 


The  defendant,  David  P.  Halstead,  answers  the  complaint  of  the 
plaintiff,  in  this  action : 

First.  The  defendant,  answering,  says,  that  he  denies  that  on  or 
about  the  9th  day  of  July,  1866,  or  at  any  other  time,  in  considera- 
tion that  the  plaintiff  would  marry  him  on  request,  he,  the  defendant, 
promised  to  marry  the  plaintiff  on  request;  but  this  defendant  avers, 
that  he  never  at  any  time  promised  or  contracted  to  marry  the  plain- 
tiff in  the  State  of  New  York,  or  under,  or  according  to  the  laws 
thereof,  but  that  on  the  contrary,  before  any  arrangement  was  made 
between  the  parties,' the  plaintiff  was  informed  and  well  knew  that 
the  defendant  was  prohibited  by  the  laws  of  the  State  of  New  York 
from  marrying,  for  reasons  hereinafter  stated. 
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Second.  That  any  agreement  or  promise  made  was  upon  the  ex- 
press mutual  understandings  that  if  entered  into,  such  marriage 
should  take  place  and  be  celebrated  in  and  under  the-  laws  of  the 
State  of  New  Jersey,  or  some  State  other  than  New  York. 

Third.  The  defendant  for  a  further  and  separate  answer  to  the 
complaint  alleges,  that  at  the  time  of  the  making  of  the  alleged 
promise  of  marriage  set  forth  in  the  complaint,  the  defendant  was 
under  a  disability  to  marry,  by  the  laws  of  the  land,  and  the  decree  of 
the  Court  of  Chancery  of  the  State  of  New  York. 

Fourth.  The  defendant  further  answering,  says  that  at  the  time  of 
making  the  said  promise  of  marriage  aforesaid,  this  fact  was  well 
known  to  the  plaintifE  in  this  action;  that  in  consequence  of  said 
decree  and  judgment  of  the  Court  of  Chancery,  the  said  promise  of 
marriage  was  illegal  and  void,  all  of  which  was  well  known  to  the 
plaintiff. 

The  defendant,  therefore,  claims  that  the  complaint  be  dismissed, 
with  costs. 

(Verified.)  Edwabd  Wells, 

Defendants  Attorney. 

Answer  alleging  refusal  of  plaintiff  to  fulfill  promise  of  marriage, 
sustained  on  demurrer.    Liefmann  y.  Solomon,  7  Abb.  Pr.  409,  note. 

"  That  after  the  making  of  the  alleged  promises  by  the  defendant 
to  the  plaintiff,  set  forth  in  the  complaint  in  this  action,  and  before 
the  commencement  of  this  action,  that  is  to  say,  on  or  about  the 
1st  day  of  August,  in  the  year  1857,  and  at  the  city  of  New  York, 
he,  the  defendant,  being  then  sole  and  unmarried,  and  ready  to  marry 
her,  she,  the  plaintiff,  then  and  there,  refused,  and  up  to  and  at  the 
time  of  the  commencement  of  this  action,  continued  to  refuse  to 
marry  him,  the  said  defendant.  And  the  defendant  says  that  the 
plainJkiff  has  not  sustained  any  damages  stated  in  the  complaint'' 
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Art.  7.    Eyidenoe. 


ABTICLE  Vn. 

EVIDENCE.  p^Q,^ 

Subdivision  1.  Of  the  contract 391 

2.  Of  the  character  and  conduct  of  plaintiff. ..  •  392 

3.  Of  the  character  and  conduct  of  defendant.  •  394 

4.  Of  the  mutual  attachment  of  the  parties. ....  394 

5.  Of  the  social  and  financial  status  of  defend- 

ant  395 

6.  Of  damage 396 

7.  Miscellaneous 397 

SUBDIVISION  1. 
Of  the  Contract 

Declarations  of  the  defendant  that  he  would  make  a  good  home 
for  the  plaintiff,  made  at  a  time  and  as  part  of  the  conversations 
relied  upon  as  showing  the  promise,  are  admissible  in  connection 
with  other  conversations  as  tending  to  prove  the  contract.  Button 
V.  McCaulay,  1  Abb.  Dec.  282,  5  Abb.  Pr.  (N.  S.)  29,  reversing 
88  Barb.  413. 

In  Roe  V.  Doe,  33  St.  Eep.  41,  11  N.  Y.  Supp.  336,  it  was 
stated  that  the  fact  that  the  defendant  frequently  visited  plain- 
tiff's house ;  went  with  her  to  entertainments  and  made  her  pres- 
ents, etc.,  may  tend  to  show  that  there  is  an  existing  intention  to 
marry,  where  the  young  man  and  woman  were  pure  and  moral; 
yet  the  force  of  such  circumstances  is  greatly  weakened  where  all 
the  time  the  parties  had  been  indulging  in  illicit  sexual  inter- 
course. The  latter  accounts  for  frequent  visits,  going  to  places 
of  entertainment,  and  is  abundant  reason  for  presents  far  more 
valuable  than  were  proven  in  the  action. 

Where  the  alleged  promise  is  established  by  the  testimony  of 
the  plaintiff  alone  it  is  not  necessary  that  it  should  be  corroborated 
by  other  witnesses.  "  We  do  not  think  it  unusual  or  strange  that 
the  engagement  was  not  made  in  the  presence  of  third  parties." 
In  any  event  the  conduct  of  the  parties  may  corroborate  the  plain- 
tiff's testimony.  Nearing  v.  Van  Fleet,  71  Hun,  137,  54  St.  Eep. 
308,  24  N.  Y.  Supp.  631,  affirmed  in  151  K  Y.  643. 

Preparations  for  the  wedding,  such  as  making  wedding  cake, 
preparing  dresses,  etc.,  are  facts  tending  to  show  the  promise  and 
acceptance.  Wilcox  v.  Greene,  23  Barb.  639. 
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Mere  proof  of  seduction  is  not  proof  of  the  contract  to  marry^ 
and  the  jury  cannot  be  allowed  to  found  a  verdict  upon  the  seduc- 
tion. The  plaintiff  was  bound  to  prove  the  contract  by  a  prepon- 
derance of  evidence.  Boe  v.  Doe,  33  St.  Bep.  41,  11  N.  Y.  Supp. 
336. 

Where  the  time  of  the  promise  of  marriage  was  alleged  as  being 
in  1869,  and  at  divers  times  prior  thereto  in  the  years  1868, 1869, 
it  was  held  that  evidence  of  promises  in  1866  was  not  a  material 
variance,  it  not  appearing  that  the  defendant  was  misled  to  his 
prejudice.  Fowler  v.  Martin,  1  T.  &  C.  377,  aflirmed,  without 
opinion,  in  56  N.  Y.  676. 

Where  it  was  proved  that  the  uncle  and  aunt  of  the  plaintiff, 
in  her  presence,  and  without  her  objection,  asked  the  defendant 
to  marry  her,  which  he  refused,  and  the  plaintiff  then  said :  ^^  I 
don't  want  your  money,  I  want  your  word  and  honor  that  you 
promised  me,"  and  he  answered :  '^  There  is  no  use  in  talking ;  I 
cannot  marry  you  now."  Held,  that  there  was  evidence  enough 
for  the  jury  as  to  whether  there  was  a  request  on  the  part  of  the 
plaintiff  that  the  defendant  marry  her.  Kniffen  v.  McConnell, 
30  K  Y.  285. 

Where  the  letters  and  acts  of  the  plaintiff  were  of  a  character 
likely  to  result  from  an  improper  intimacy,  and  were  of  a  nature 
inconsistent  with  the  engagement,  and  contained  no  allusion  to 
marriage,  the  verdict  for  the  plaintiff  was  held  to  be  against  the 
evidence.    Boe  v.  Doe,  33  St.  Rep.  41,  11  N.  Y.  Supp.  336. 

SUBDIVISION  2. 
Of  the  Character  and  Conduct  of  Plaintiff. 

Evidence  of  lewd  conduct  on  the  part  of  the  plaintiff  for  the 
purpose  of  showing  criminal  intercourse  with  other  men  is  not 
admissible  under  a  general  denial.  But  it  seems  that  such  evi- 
dence may  be  received  in  mitigation  of  damage.  Kniffen  v.  Mc- 
Connell, 30  N.  Y.  285. 

Evidence  of  adultery  by  the  plaintiff  in  a  former  marriage,  and 
more  than  twenty-five  years  previous  to  the  action,  is  admissible 
in  mitigation  of  damages,  although  no  such  defense  is  pleaded. 
Tompkins  v.  Wadley,  3  T.  &  C.  424.  But  it  was  held  that  the 
trial  judge  had  discretion  to  limit  the  inquiries  as  to  the  character 
of  the  plaintiff  within  twelve  years  previous  to  the  time  of  trial, 
and  that  for  such  inquiry  to  be  unlimited  there  must  be  shown 
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to  exist  some  connection  between  the  past  and  present  period,  or 
that  present  character  may  be  inferred  fairly  from  the  previous 
bad  character. 

The  defendant  may  show  lewdness  and  improper  conduct  on 
the  part  of  the  plaintiff,  not  only  previous  to  but  subsequent  to 
the  breach  of  the  contract.  The  court  considers  the  action  as 
brought  not  only  for  compensation  for  the  inmiediate  injury,  but 
also  for  damages  for  loss  of  reputation.  But  this  reputation  must 
necessarily  depend  upon  the  general  conduct  of  the  parties  subse- 
quent as  well  as  previous  to  the  injury  complained  of.  Willard 
V.  Stone,  7  Cow.  22.    See  also  Palmer  v.  Aridrews,  7  Wend.  142. 

In  Willard  v.  Stone,  7  Cow.  22,  it  was  held  that  the  defendant 
could  not  prove  that  during  his  absence  from  the  neighborhood  he 
heard  rumors  and  reports  that  he  was  supplanted  in  the  plaintiff's 
affections  by  another  person ;  nor  that  her  conduct  was  spoken  of 
with  disapproval.  If  her  conduct  was  improper  the  defendant 
should  and  might  have  proved  the  fact,  but  the  plaintiff  ought  not 
to  suffer  from  the  imfounded  calumnies  which  may  have  been 
propagated  against  her. 

It  is  error  to  prevent  a  witness  from  testifying  as  to  whether  he 
ever  knew  of  any  person  having  criminal  intercourse  with  the 
plaintiff,  where  the  testimony  is  ruled  out  upon  the  ground  that 
the  answer  would  incriminate  the  witness.  The  witness  is  not 
bound  to  answer  such  question  so  far  as  it  will  incriminate  him- 
self, but  it  is  duty  of  the  court  to  apprise  him  to  that  effect,  and 
if  he  sees  fit  he  may  waive  his  privilege.  It  is  not  the  right  or  duty 
of  the  court  to  enforce  it  upon  him.  Southard  v.  Bexford,  6  Cow. 
254. 

The  unchastity  or  immorality  of  the  plaintiff  may  be  shown  by 
the  defendant    McKee  v.  Nelson,  4  Cow.  354. 

The  defendant  in  mitigation  of  damages  may  show  the  lascivi- 
ous conduct  of  the  plaintiff  without  reference  to  the  time  he  made 
the  promise  to  her  or  as  to  the  period  of  the  proposed  marriage. 
Johnson  v.  Caulkins,  1  Johns.  Cas.  116. 

Evidence  that  the  plaintiff  drank  intoxicating  liquors  to  excess 
and  sometimes  got  intoxicated  is  admissible  under  general  denial, 
not  as  a  defense,  but  in  mitigation  of  damages.  So,  too,  any  mis- 
conduct of  the  plaintiff  showing  that  she  would  be  an  unfit  com- 
panion in  married  life  may  be  given  in  mitigation.  Nor  is  the 
defendant  bound  to  specify  that  he  offered  such  evidence  in  miti- 
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gation;  if  the  evidence  is  competent  for  any  purpose  and  is  re- 
jected it  is  error.  Button  v.  McCaulay,  1  Abb.  Dec.  282,  5  Abb. 
Pr.  (N.  S.)  29,  reversing  38  Barb.  413. 

Evidence  of  sexual  intercourse  between  the  parties  may  be 
shown  by  the  plaintiflF,  even  though  the  complaint  fails  to  allege  it 
The  testimony  is  relevant  as  part  of  the  history  of  the  relations 
between  the  plaintiff  and  defendant,  and  also  because  the  jury 
may  consider  such  evidence  upon  the  question  of  damage.  Jen- 
nette  v.  Sullivan,  63  Hun,  361,  43  St  Rep.  641,  18  N.  Y.  Supp. 
266. 

Seduction  under  promise  of  marriage  may  be  shown  in  aggrava- 
tion of  damage.    Kniffen  v.  McConneU,  30  N.  Y.  285. 

The  fact  that  the  defendant's  promise  was  made  with  a  view 
to  seducing  the  plaintiff,  and  that  by  means  of  promises  he  had 
so  seduced  her,  may  be  shown  in  aggravation  of  damage.  Wells 
V.  Padgett,  8  Barb.  323. 

It  is  not  error  to  allow  plaintiff  to  testify  that  she  was  pregnant 
by  the  defendant  prior  to  his  promise  to  marry.  HotchhvnB  v. 
Hodge,  38  Barb.  117. 

SUBDIVISION  8. 
Of  the  Character  and  Conduct  of  Defendant 

Evidence  of  the  defendant's  treatment  of  other  women  is  not 
admissible  unless  it  is  shown  that  the  plaintiff  knew  thereof,  in 
which  case  it  might  be  notice  to  the  plaintiff  that  the  defendant's 
attentions  did  not  indicate  an  intention  to  marry  her.  Crosier  v. 
Craig,  47  Hun,  83. 

The  fact  that  the  failure  of  the  defendant  to  marry  the  plain- 
tiff was  caused  by  no  want  of  respect  or  attachment  may  be  ^own 
in  mitigation  of  damage.    Johnson  v.  Jenkins,  24  N.  Y.  254. 

Where  the  defendant  proved  that  the  plaintiff  drank  intoxicat- 
ing liquors  to  excess  and  sometimes  got  intoxicated,  it  was  held 
that  if  the  plaintiff  claimed  that  the  intoxication  was  connived 
at  by  the  defendant,  the  burden  of  proof  was  upon  her  to  show  it 
Button  V.  McCaulay,  1  Abb.  Dec.  282,  5  Abb.  Pr.  (N.  S.)  29,  re- 
versing 38  Barb.  413. 

SUBDIVISION  4. 
Of  the  Hntnal  AtUchment  of  the  PartiM. 
In  Tompkins  v.  Wadley,  3  T.  &  C.  424,  it  was  held  that  the 
witness  could  not  testify  as  to  her  opinion  of  the  state  of  the  plain- 
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tifPs  affections  toward  the  defendant  where  she  was  not  shown  to 
have  had  an  intimate  acquaintance  with  the  defendant  so  as  to 
qualify  her  to  give  an  opinion.  The  statement  in  1  Greenl.  Ev., 
§  440,  is  criticised  '^  In  an  action  for  breach  of  promise  to  marry, 
a  person  accustomed  to  observe  the  mutual  deportment  of  the  par- 
ties may  give  in  evidence  his  opinion  upon  the  question  whether 
they  were  attached  to  each  other/'  The  decision  in  Tompkins  v. 
Wadley  seems  to  turn  upon  the  fact  that  the  witness  was  not  ^^  ac- 
customed to  observe  the  mutual  deportment  of  the  parties." 

A  witness  who  lives  with  the  plaintiff  may  give  his  opinion, 
founded  upon  observation  of  her  deportment,  that  she  was  sin- 
cerely attached  to  the  defendant    McKee  v.  Nelson,  4  Cow.  354. 

The  plaintiff,  may  testify  that  she  became  attached  to  the  de- 
fendant, where  his  answer  alleges  that  she  never  had  any  affection 
for  him  and  evidence  was  introduced  to  sustain  such  allegation. 
Chellis  V.  Chapman,  26  St.  Rep.  953,  7  K  Y.  Supp.  78.  Af- 
firmed, 125  N.  Y.  214. 

Where  the  complaint  alleges  mutual  love  and  affection  between 
the  parties,  and  the  answer  fails  to  deny  such  all^ation,  proof 
thereof  is  unnecessary.  FinJeelstein  v.  Bamett,  16  Misc.  Bep. 
488,  38  N.  Y.  Supp.  961,  74  St.  Rep.  651. 

It  is  not  necessary  to  show  that  the  contract  of  marriage  ripened 
into  mutual  love  and  affection.  It  is  immaterial  whether  the  de^ 
fendant  was  in  love  with  the  plaintiff.  Oetzelson  v.  Bernstein 
15  Misc.  Rep.  627,  37  N.  Y.  Supp.  220,  72  St  Rep.  799;  Finr 
Jcelstein  v.  Bamett,  17  Misc.  Rep.  564,  40  N.  Y.  Supp.  694. 

SUBDIVISION  6. 
Of  tlM  Social  and  Financial  Statu  of  Defendant 
It  is  well  settled  that  evidence  tending  to  show  the  defendant's 
financial  condition  is  admissible  in  an  action  for  breach  of  promise 
as  it  tends  to  show  what  the  plaintiff  lost  in  the  way  of  mainte- 
nance, position,  and  support  by  the  breach  of  defendant  Held, 
however,  that  where  the  plaintiff  was  allowed  to  testify  to  declara- 
tions of  the  defendant  to  the  effect  that  he  was  the  only  heir  of  his 
uncle,  who  would' leave  him  a  large  estate,  that  the  evidence  was  im- 
material and  a  reversible  error,  as  it  is  impossible  to  say  it  did  not 
increase  the  verdict.  Held,  also,  it  was  error  to  allow  the  plaintiff 
to  testify  "  I  heard  that  he  was  a  very  rich  man ;"  that  this  did  not 
tend  to  show  general  reputation;  it  is  merely  hearsay.    It  seems. 
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however,  that  declarationfl  of  the  defendant  as  to  specific  property^ 
etc,  might  be  admissible.  Totten  v.  Bead,  32  St.  Rep.  46, 10  N.  Y. 
Snpp.  318,  16  Daly,  282. 

Evidence  of  the  defendant's  financial  standing  should  be  con- 
fined to  general  reputation ;  to  that  extent  it  is  admissible.  Kniffen 
V.  McConnell,  30  K  Y.  285. 

Evidence  of  defendant's  general  reputation  as  to  wealth  is  com- 
petent upon  the  question  of  damages  in  an  action  for  breach  of 
promise  to  marry.  Chellis  v.  Chapman,  125  N.  Y.  214,  36  St  Kep. 
171,  aflirming  26  St.  Rep.  953,  7  K  Y.  Supp.  78. 

Where  the  defendant  married  a  woman  other  than  the  plaintiff, 
evidence  of  the  wealth  of  the  defendant's  wife  is  not  admissible 
to  show  the  motive  of  defendant  or  his  social  position.  Crandall  v. 
Quinn,  19  J.  &  S.  276. 

While  evidence  of  the  reputed  amount  of  defendant's  prop- 
erty is  competent  because  accurate  knowledge  of  the  amount  is  in 
most  cases  confined  to  the  defendant  and  his  friends,  yet  it  is  not 
improper  to  permit  the  amount  of  the  property  in  defendant's  pos- 
session to  be  shown  by  direct  and  precise  evidence;  for  example, 
witness  was  allowed  to  testify  that  the  defendant's  farm  and  per- 
sonal property  were  worth  about  $8,000.  Crosier  v.  Craig,  47 
Hun,  83. 

Evidence  of  the  pecuniary  circumstances  of  the  defendant's 
mother  is  incompetent.  Aldis  v.  Stewart,  4  Misc.  Rep.  389,  53  St. 
Rep.  518,  24  N.  Y.  Supp.  239.  Nor  is  such  error  cured  by  a  di- 
rection of  the  judge  to  the  jury  to  disregard  it  if  it  can  be  seen 
that  such  evidence  affected  the  verdict. 

SUBDIVISION  6. 
Of  Damage. 

The  loss  of  plaintiff's  health  is  not  a  direct,  natural,  and  neces- 
sary consequence  of  the  breach  of  promise  to  marry,  and  proof 
thereof  is  inadmissible  unless  such  damages  are  specially  claimed^ 
Bedell  v.  Powell,  13  Barb.  183. 

On  the  question  of  damage  the  jury  may  consider  a  letter  written 
by  the  defendant  purporting  to  contain  a  proposal  for  her  to  become 
his  mistress  instead  of  his  wife.  Campbell  v.  Arbuckle,  21  St  Rep. 
412,  4  K  Y.  Supp.  39,  affirmed  123  N.  Y.  662. 

It  is  not  necessary  to  show  that  the  plaintiff  suffered  anguish  of 
mind.  Oetzelson  v.  Bernstein,  15  Misc.  Rep.  627,  37  K  Y.  Supp. 
220,  72  St.  Rep.  799. 
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The  strenuous  opposition  of  the  defendant's  mother  to  the  mar- 
riage may  be  shown  in  mitigation  of  damages.  Johnson  v.  Jenkins, 
24  K  Y.  254. 

The  father  of  the  defendant  may  show  that  he  remonstrated 
with  the  defendant  against  the  marriage^  but  should  not  be  allowed 
to  specify  immoral  conduct  as  a  ground  of  such  remonstrance  un- 
less he  personally  knows  the  ground  to  be  true.  McKee  v.  Nelson, 
4  Cow.  354. 

SUBDIVISION  7. 

MisceUaneoiis. 

Proof  that  the  contract  was  dependent  upon  the  deposit  of  a  sum 
ot  money  by  the  plaintiff  with  the  defendant^  and  that  such  sum 
was  deposited,  is  admissible  as  part  of  the  res  gesice.  Oetzelson 
V.  Bernstein,  15  Misc.  Kep.  627,  37  N.  Y.  Supp.  220,  72  St  Eep. 
^99. 

All  the  circumstances  attending  the  breaking  off  of  the  engage- 
ment are  part  of  the  res  gestce,    Johnson  v.  Jenkins,  24  N.  Y.  252. 

Where  on  cross-examination  the  plaintiff  testified  that  she  would 
not  now  marry  the  defendant,  she  may  on  redirectrexamination  give 
the  reasons  therefor.  Chellis  v.  Chapman,  26  St  Eep.  953,  7  N.  Y. 
Supp.  78. 

Where  the  defendant  asked  a  third  person  to  intercede  for  him 
with  the  plaintiff,  such  person  may  testify  that  she  communicated 
his  conversation  to  the  plaintiff.  Chellis  v.  Chapman,  26  St  Eep. 
«53,  7  N.  Y.  Supp.  78. 

Evidence  is  admissible  to  show  that  the  defendant  induced  the 
plaintiff  to  give  him  custody  of  her  money  and  that  he  spent  the 
same.  This  is  part  of  the  res  gestas  and  shows  intent  FinJcelstein 
V.  Bamett,  16  Misc.  Eep.  488,  38  N.  Y.  Supp.  961,  74  St  Eep. 
651. 
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ABTICLE  Vm. 
PROCEDURE  AND  TRIAL. 

PAOB. 

Subdivision  1.  Arrest  and  attachment,  etc 39S 

2.  Charge 398 

3.  Appeal 400 

4.  Execution 40O 

5.  Discharge  in  bankruptcy i 400 

SUBDIVISION  1. 
Axiwt  and  AttachiiieBt,  etc 

The  Code,  §  549,  includes  among  the  actions  where  the  defend- 
ant may  be  arrested  the  action  to  recover  damages  for  ^^  breach 
of  promise  to  marry." 

By  section  635  of  the  Code  of  Civil  Procedure  a  warrant  of 
attachment  is  prohibited  in  actions  upon  a  contract  to  marry. 

An  open  commission  may  be  granted  to  the  defendant  to  take 
testimony  as  to  the  plaintiff's  character  in  an  action  for  breach  of 
promise.  Bumell  v.  Coles,  25  Misc.  Rep.  409,  88  St  Eep.  940,  54^ 
N.  Y.  Supp.  940. 

SUBDIVISION  2. 

Giaxge. 

It  is  proper  to  charge  that  if  the  defendant  comes  into  court  and 
attempts  to  prove  the  plaintiff  guilty  of  misconduct  with  other 
men,  of  which  charge  he  knew  she  was  innocent,  and  if  the  mis- 
conduct was  committed  by  himself,  it  aggravates  the  injury  and 
strengthens  the  claim  to  damage,  although  such  misconduct  is  not 
set  up  in  the  answer.    Kniffen  v.  McConnell,  30  N.  Y.  285. 

Where  the  pregnancy  of  the  plaintiff  was  a  conceded  fact  and 
the  judge  charged  that  if  the  jury  were  satisfied  that  the  defendant 
was  not  the  father  of  the  child,  they  should  find  for  the  defendant. 
Held,  that  there  was  ground  for  criticism;  that  under  the  facts, 
the  defendant  was  not  to  prove  that  he  was  not  the  father  of  the 
child,  but  it  was  for  the  plaintiff  to  prove  that  he  was.  Kniffen 
V.  McConnell,  30  K  Y.  285. 

It  is  proper  for  the  court  to  charge  that  if  the  defendant  alleges 
the  unchastity  of  the  plaintiff  in  his  answer  by  way  of  justifica- 
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tioiiy  and  fails  to  prove  such  f act^  the  allegation  may  be  considered 
by  the  jury  in  aggravation  of  damage.  Thorn  v.  Knapp,  42  N.  Y. 
474,  citing  Parsons  on  Contracts^  551. 

In  CheUis  v.  Chapman,  126  N.  Y.  214,  36  St  Kep.  171,  af- 
firming 26  St.  Rep.  953,  a  charge  was  upheld  where  the  jury  were 
instructed,  in  substance,  that  if  the  plaintiff  was  entitled  to  dam- 
ages, they  (jury)  would  certainly  give  compensatory  damages,  and 
that  in  the  exercise  of  their  discretion,  based  on  the  proofs  and 
circumstances  of  the  case,  they  might  award  exemplary  damages. 

Where  the  plaintiff  testified  that  the  defendant  made  an  express 
promise  to  marry,  and  made  no  claim  of  an  implied  promise,  it 
was  held  not  to  be  error  to  charge  that  the  jury  could  find  for  the 
plaintiff  only  in  case  they  found  an  express  promise.  Sause  v. 
Morris,  19  J.  &  S.  41. 

Where  it  appeared  that  the  plaintiff  had  destroyed  certain  of 
the  defendant's  letters, —  Held,  that  it  was  no  error  for  the  court 
to  refuse  to  charge  that  the  destruction  of  such  letters  showed  an 
intent  to  destroy  others,  and  was  a  strong  circumstance  against  the 
truth  of  the  plaintiff's  testimony.  Held,  further,  that  the  destruc- 
tion of  the  letters  raised  no  presumption  against  the  plaintiff  in 
the  absence  of.  anything  showing  that  she  destroyed  letters  con- 
taining evidence  against  her,  or  at  least  letters  required  by  defend- 
ant to  be  produced  upon  the  trial.  Fowler  v.  Martin,  1  T.  &  C. 
377,  affirmed,  without  opinion,  in  56  N.  Y.  676. 

It  was  held  to  be  error  to  charge  that  if  under  all  the  circum- 
stances the  jury  found  that  the  defendant  had  wronged  the  plain- 
tiff purposely  and  intentionally,  if  his  conduct  was  malicious,  they 
were  bound  to  give  exemplary  damages:  (1)  such  sum  as  you 
think  it  is  proper  for  the  malice  of  the  conduct;  (2)  as  an  exam- 
ple to  prevent  other  men  in  like  case  attempting  the  same  thing. 
The  error  lay  in  depriving  the  jury,  in  case  they  found  the  facts, 
of  all  discretion  on  the  question  whether  exemplary  damages 
should  or  should  not  be  given.  Held,  further,  that  the  error  was 
a  radical  one.  Jacobs  v.  Sire,  4  Misc.  Kep.  398,  53  St.  Rep.  515, 
23  N.  Y.  Supp.  1063. 

Where  it  was  shown  that  the  plaintiff  had  been  guilty  of  inde- 
cent conduct,  but  whether  before  or  after  the  promise  of  marriage 
did  not  appear,  it  was  held  to  be  error  for  the  court  to  charge  that 
the  jury  must  either  give  "  exemplary  damages  or  nothing,"  imply- 
ing thereby  that  if  the  defendant  was  not  entirely  discharged  from 
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his  promise  by  the  plaintiff's  conduct  he  could  make  no  claim  to 
mitigation  of  damage  upon  such  grounds.  Palmer  v.  Andrews, 
7  WenA  142. 

Where  the  defense  was  infancy  it  was  held  to  be  error  for  the 
court  to  refuse  a  charge  that  if  the  jury  believe  the  defendant  was 
under  age  of  twenty-one  at  the  time  of  promise  of  marriage  they 
must  find  a  verdict  for  the  defendant.  Leichtweiss  v.  Triesleow, 
21  Hun,  487. 

It  is  not  erroneous  to  charge  that  if  the  jury  find  that  the  de- 
fendant seduced  the  plaintiff  under  a  promise  of  marriage  it 
aggravates  the  damage.    Kniffen  v.  McConnell,  30  N.  Y.  285. 

In  Campbell  v.  Arhuckle,  21  St.  Eep.  412,  4  N.  Y.  Supp.  39, 
affirmed  in  123  N.  Y.  662,  it  was  held  not  to  be  error  to  charge 
that  if  the  jury  found  for  the  plaintiff  she  was  entitled  to  recover 
such  damages  as  the  jury  might  award ;  that  they  were  permitted 
to  exercise  their  discretion  in  regard  to  the  amount  of  damage, 
provided  only  that  their  conduct  was  not  marked  by  prejudice, 
passion,  or  corruption. 

SUBDIVISION  8. 
▲ppeaL 

Where  the  defendant  pleaded  infancy,  and  the  jury  found  him 
to  be  of  age,  and  defendant  waited  until  the  time  he  claimed  he 
became  of  age  and  then  moved  to  set  aside  the  judgment,  the  mo- 
tion was  denied.  The  remedy  should  have  been  to  appeal  from 
the  judgment     Oenaer  v.  Freeman,  2  City  Ct.  406. 

SUBDIVISION  4. 

XZ6C1ltiO]L 

Judgment  in  an  action  for  breach  of  promise  to  marry  is  not  a 
debt  recoverable  against  a  defendant's  real  property  under  the 
Homestead  Act.    Cook  v.  Newma,n,  8  How.  Pr.  623. 

SUBDIVISION  6. 
Discharge  in  Bankruptcy. 
A  judgment  in  an  action  to  recover  for  breach  of  promise  to 
marry  is  discharged  by  bankruptcy,  even  though  the  plaintiff 
pleaded  and  proved  seduction  in  aggravation  of  the  damage.  Dis- 
ler  V.  McCauley,  66  App.  Div.  42,  73  K  Y.  Supp.  270,  107  St 
Eep.  270,  reversing  35  Misc.  Rep.  411.     (See  Amendment  1903.) 


Digitized  by  VjOOQIC 


BREACH  OF  PROMISE  TO  MARRT.  401 

Art.  9.  Damages. 

It  was  held  in  Finnegan  v.  Hawe,  35  Misc.  Kep.  773,  72  N.  Y. 
Supp.  347,  106  St.  Eep.  347,  that  a  discharge  in  bankruptcy  does 
release  a  judgment  against  a  bankrupt  for  breach  of  promise  where 
there  was  no  accompanying  seduction  or  proof  of  malice  tending 
to  show  an  attempted  injury  to  the  character,  for  in  such  case  it 
is  a  mere  contract  debt  of  record,  and  ^^  no  willful  and  malicious 
injury  to  the  person  "  within  the  meaning  of  the  Bankruptcy  Act 
of  1898,  §  17,  subd.  2. 

The  fact  that  a  bankrupt  went  into  bankruptcy  in  order  to  avoid 
a  particular  judgment  for  breach  of  promise  to  marry  does  not 
limit  the  legal  effect  of  his  discharge.  Finnegan  v.  Hall,  35  Misc. 
Eep.  773,  72  K  T.  Supp.  347, 106  St.  Rep.  347. 

In  Matter  of  McCaulay,  101  Fed.  223,  it  was  held  that  a  judg- 
ment for  breach  of  promise  to  marry  was  discharged  by  bank- 
ruptcy, even  though  accompanied  by  seduction. 

ABUCLE  IX. 
DAMAGES.  PAOB. 

SuBDiviBiON  1.  Compensatory 401 

2.  Punitive  damages  —  aggravation  and  mitiga- 

tion of 403 

3.  Amount  of  damages 404 

SUBDIVISION  1. 
Compensatory. 

Speaking  of  the  elements  of  damage  the  court  in  Woltera  v. 
achultz,  1  Misc.  Kep.  196,  59  St.  Kep.  910,  21  N.  Y.  Supp.  768, 
says,  that  the  damages  should  include  (a)  all  expenses  justly 
incurred  upon  the  faith  of  the  violated  contract  and  by  reason 
thereof,  and  all  pecuniary  loss  directly  caused  thereby ;  (b)  a  sum 
sufficient,  in  the  discretion  of  the  jury,  calmly  and  judicially  ex- 
ercised, to  vindicate  plaintiff's  character;  (c)  and  in  case  the 
defendant  is  shown  to  have  acted  maliciously,  unfeelingly,  and 
with  evil  and  dishonest  intention,  a  further  award  must  be  made 
sufficient  to  be  a  punishment  and  a  warning  to  others,  and  thus  a 
safeguard  to  society. 

"  The  action  is  intended  as  an  indemnity  for  the  temporal  loss 
which  the  plaintiff  has  sustained,  and  that  embraces  the  mortifi- 
cation to  the  feelings,  the  wounded  pride,  and  all  the  disappoint- 
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ments  from  the  failure  of  marriage,  as  well  in  the  losses  it  has 
occasioned  as  in  the  blow  to  the  affections."  Chellis  v.  Chapman, 
125  N.  Y.  214,  36  St.  Eep.  171,  affirming  26  St.  Eep»  953. 

The  damages  in  an  action  for  breach  of  promise  are  in  the 
sonnd  discretion  of  the  jury  under  the  circumstances  of  each  par^ 
ticular  case.    Southard  v.  Bexford,  6  Cbw.  264. 

Where  under  a  promise  of  future  marriage  the  parties  have 
cohabited  as  man  and  wife,  and  defendant  made  breach  of  the 
original  promise,  it  was  held  that  the  woman  could  not  recover  for 
the  breach,  but  might  recover  back  money  paid  to  the  defendant 
in  expectation  of  marriage.  McDonald  v.  McCann,  4  City  Hall 
Eec.  63. 

Speaking  of  the  rule  of  damages,  the  court,  in  Johnson  v.  Jen- 
Teins,  24  N.  Y.  264,  speaks  as  follows:  "  If  the  abandonment  of 
the  plaintiff  by  the  defendant  was  wanton  and  ruthless,  and  so 
accomplished  as  to  manifest  an  intent  unnecessarily  to  wound  her 
feelings,  injure  her  reputation,  and  destroy  her  future  prospects, 
all  circumstances  showing  the  defendant  to  have  been  influenced 
by  bad  motives;  then  the  largest  measure  of  damages,  not  only 
by  way  of  compensation  to  the  plaintiff,  but,  under  the  rule,  by 
way  of  punishment  to  the  defendant,  were  proper.  If,  on  the  con- 
trary, the  breach  of  promise  was  occasioned  by  a  change  of  cir- 
cumstances, which,  without  legally  justifying  it,  took  from  the 
abandonment  all  its  character  of  cruelty  and  wantonness,  and  the 
defendant,  in  withdrawing  from  his  engagement,  was  tender  of  the 
feelings  and  reputation  of  the  plaintiff,  and  so  accomplishcwi  his 
purpose  as  to  leave  no  stain  upon  her  reputation,  and  do  the  least 
injury  to  her  feelings  and  future  prospects,  it  would  be  a  case  for 
compensatory  damages  merely.  And  so  the  just  measure  of  dam- 
ages may  be  varied  by  every  shade  and  variety  of  circumstances 
between  the  two  extremes,  and  hence  every  circumstance  which 
can  characterize  the  transaction,  or  throw  light  upon  the  acts  and 
the  motives  of  the  actors  is  admissible  in  evidence.'^ 

Loss  of  health  by  the  plaintiff  cannot  be  said  to  be  the  direct 
natural  and  necessary  consequence  of  the  breach  of  contract  to 
marry,  and  cannot  be  shown  unless  special  damages  are  averred 
on  that  ground.    Bedell  v.  Powell,  13  Barb.  183. 
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SUBDIVISION  2. 
PonitiTe  DanuigM  —  AggrayatioB  and  MitigatioB  of. 

It  is  solely  the  fact  that  punitive  damages  are  alloT;ire<l  in  an 
action  for  breach  of  contract  to  marry,  which  allows  the  action  to 
be  classed  among  torts.  "Damages  in  these  actions  have  never 
been  limited  to  the  simple  rule  governing  actions  upon  simple 
contracts  for  the  payment  of  money."  Thorn  v.  Knapp,  42  N.  Y. 
483. 

If  the  defendant  alleges  that  the  plaintiff  has  been  guilty  of 
fornication,  but  fails  to  show  it  upon  the  trial,  the  jury  may  con- 
sider this  in  aggravation  of  damages.  Southard  v.  Bexford,  6  Cow. 
254. 

Where  the  defendant  alleged  the  unchastity  of  the  plaintiff  in 
his  answer,  which  allegation  he  failed  to  prove,  the  fact  may  be 
considered  by  the  jury  in  aggravation  of  damages.  Thorn  y. 
Knapp,  42  K  Y.  474. 

If  the  conduct  of  the  defendant,  in  violating  his  promise,  is 
characterized  by  a  disregard  of  the  plaintiff's  feelings'  and  repu- 
tation, if  he  has  placed  her  or  induced  her  to  place  herself  in  a 
false  position,  or  to  forego  temporal  advantages ;  if  the  breach  of 
promise  is  unjustifiable;  if  the  defendant  spreads  upon  the  rec- 
ords matters  in  defense  of  the  action  which  are  scandalous  and 
tend  to  reflect  discredit  upon  the  plaintiff,  or  stain  her  reputation, 
then  all  of  these  circumstances  may  be  considered  by  the  jury,  and 
may  be  availed  of  by  them  to  enhance  the  damages.  Chellis  v. 
Chapman,  125  K  Y.  214,  35  St.  Eep.  171,  affirming  26  St.  Eep. 
953. 

The  fact  that  the  defendant's  promise  was  made  with  a  view  to 
seducing  the  plaintiff,  and  that  by  means  of  promises  he  did  so 
seduce  her,  may  be  shown  in  aggravation  of  damage.  Wells  v. 
Padgett,  8  Barb.  323. 

A  verdict  which  amounts  to  only  4^  per  cent,  for  one  year  upon 
the  estate  of  the  defendant  cannot  be  deemed  excessive,  and  shows 
that  the  jury  was  not  influenced  by  a  desire  to  inflict  punitive 
damages.  Campbell  v.  ArbucJcle,  21  St.  Rep.  412,  4  N.  Y.  Supp. 
39,  affirmed  in  123  N.  Y.  662. 

The  animus  with  which  the  contract  is  broken  is  material,  and 
it  is  competent  for  the  defendant  to  prove  in  mitigation  of  damage 
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any  facts  showing  his  motive  was  not  bad,  and  his  conduct  neither 
cruel  nor  malicious.    Thorn  v.  Knapp,  42  N.  Y.  474. 

SUBDIVISION  3. 
AmonBt  of  Damages. 

A  verdict  of  $7,500  was  held  to  be  excessive  in  an  action  for 
breach  of  promise,  coupled  with  seduction,  where  the  plaintifiF 
was  receiving  a  salary  of  $30  a  week  from  her  father.  Held,  that 
the  recovery  should  be  reduced  to  $2,500.  Kolsch  v.  Jewell,  21 
App.  Div.  581,  48  N.  Y.  Supp.  527. 

.While  the  jury  is  the  final  arbiter  of  damages,  the  appellate 
courts  have  the  duty  to  review  a  verdict,  and  where  the  verdict  has 
been  illegally  influenced  a  new  trial  should  be  ordered.  Walters 
V.  Schultz,  1  Misc.  Eep.  196,  21  K  Y.  Supp.  768. 

A  verdict  of  $1,500  is  not  excessive  where  it  is  shown  that  the 
defendant  induced  the  plaintiff  to  give  him  charge  of  her  money 
and  he  spent  the  same.  FinJcelstein  v.  Bamett,  16  Misc.  Bep. 
488,  38  K  Y.  Supp.  961,  74  St.  Kep.  551. 

Where  an  action  was  brought  by  a  widow,  forty-six  years  of 
age,  and  there  was  no  proof  as  to  the  defendant's  circumstances,  a 
verdict  of  $2,500  was  set  aside  as  excessive.  Poser  v.  Kahrs,  2 
City  Ct.  92. 

A  verdict  of  $1,500  was  held  not  to  be  excessive  where  the  de- 
fendant asserted  the  bad  character  of  the  plaintiff.  Rich  v.  Mayer, 
26  St  Rep.  107,  7  K  Y.  Supp.  70. 

A  verdict  of  $8,000  was  held  not  to  be  excessive  where  the  de- 
fendant was  a  man  of  means  and  the  plaintiff  had  given  up  the 
position  of  a  school  teacher  at  his  request.  Ohellis  v.  Chapman, 
26  St.  Eep.  953,  7  N.  Y.  Supp.  78. 

A  verdict  of  $5,000  was  held  not  to  be  excessive  where  the 
wrong  was  aggravated  by  seduction.  Nearing  v.  Van  Fleet,  71 
Hun,  137,  64  St  Rep.  308,  24  K  Y.  Supp.  631,  affirmed  in  161 
N.  Y.  643. 
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SUBDIVISION  1. 
Assavlt. 

An  assault  is  an  attempt  or  offer^  accompanied  hj  a  degree  of 
violence,  to  commit  some  bodily  harm  by  any  means  calculated  to 
produce  the  end,  if  carried  into  execution.  Bacon's  Abr.^  Assault 

An  assault  is  defined  *  *  *  to  be  an  attempt  with  force 
or  violence  to  do  corporeal  injury  to  another ;  and  may  consist  of 
any  act  tending  to  such  corporeal  injury,  accompanied  with  such 
circumstances  as  denote  at  the  time  an  intent,  coupled  with  a  pres- 
ent ability,  to  use  actual  violence  against  a  person.  Cowen,  J., 
in  Hays  v.  People,  1  Hill,  352. 

In  the  same  case  the  court  says :  "  There  need  not  be  even  a 
direct  attempt  at  violence;  but  any  indirect  preparation  toward 
it  under  the  circumstances  named,  such  as  drawing  a  sword  or 
bayonet,  or  even  laying  hands  upon  his  sword,  will  be  suflScient." 

Blackstone  defines  assault  as  ^^  an  attempt  or  offer  to  beat  an- 
other, without  touching  him;  as  if  one  lifts  up  his  cane,  or  his 
fist,  in  a  threatening  manner,  at  another;  or  strikes  at  him,  but 

[405] 
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misses  him ;  this  is  an  assault^  insvltus,  which  Finch  describes  to 
be  ^  an  unlawful  setting  upon  one's  person.'  "  This  also  is  an  in- 
choate violence  amounting  considerably  higher  than  bare  threats ; 
and,  therefore,  though  no  actual  suffering  is  proved,  yet  the  party 
may  have  redress  by  action  trespass  v%  et  armis;  wherein  he  shall 
recover  damages  as  a  compensation  for  the  injury.  3  Bl.  Comm. 
120. 

Blackstone  also  speaks  of  injury  by  threats  which  results  in  in- 
convenience. He -says:  "A  menace  alone,  without  consequent 
inconvenience,  makes  not  the  injury ;  but,  to  complete  the  wrong, 
there  must  be  both  of  them  together.  The  remedy  for  this  is  in 
pecuniary  damages,  to  be  recovered  by  action  of  trespass  vi  et 
armis;  this  being  an  inchoate,  though  not  an  absolute,  violence." 
3  Bl.  120. 

But  Coleridge,  in  a  note  to  this  portion  of  the  Commentaries, 
says  that  the  proper  action  in  a  case  of  menace  in  connection  with 
the  injury  was  trespass  on  the  case  and  not  trespass  vi  et  armis. 

A  modem  and  scientific  definition  is  that  of  Stephen:  "An 
assault  is  the  attempt  unlawfully  to  apply  any,  even  the  lightest 
actual  force,  to  the  person  of  another,  directly  or  indirectly;  the 
act  of  using  gestures  toward  another,  giving  him  any  reasonable 
ground  to  believe  that  the  person  using  the  gestures  meant  to  actu- 
ally apply  such  forces  as  aforesaid ;  or  the  act  of  depriving  another 
of  his  liberty ;  in  either  case  without  the  consent  of  the  person  as- 
saulted, or  with  his  consent,  if  it  is  obtained  by  fraud."  11  Ste- 
phen's Digest  of  Criminal  Law  (Am.  ed.),  181.  It  will  be  noted 
that  this  definition  includes  those  assaults  which  are  comprehended 
in  false  imprisonment,  which  in  many  cases  also  furnishes  grounds 
for  action  of  assault  and  battery. 

In  Moak's  TJnderhill  on  Torts,  204,  assault  is  defined  as  "  an 
unsuccessful  attempt  to  do  harm  to  the  person  of  another." 

Code. —  The  term  "  personal  injury,"  as  used  in  the  Code  of 
Civil  Procedure,  includes  assault  and  battery.    §  3343,  subd.  9. 

SUBDIVISION  2. 
Battery. 

The  result  of  a  successful  assault  is  a  battery,  and  thus  every 
battery  includes  an  assault.    See  Co.  Lit.  253. 

"  The  least  touching  of  another  in  anger  is  battery."  Cole  v. 
Turner,  6  Mod.  149. 
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A  battery  consists  in  the  unlawful  and  unjustifiable  use  of  force 
and  violence,  however  slight,  upon  the  person  of  another.  Com. 
V.  McKie,  1  Gray  (Mass.),  61. 

A  battery  consists  in  the  violent,  angry,  rude,  or  insolent  strik- 
ing the  body  or  person  either  by  the  defendant  or  by  some  sub- 
stance put  in  motion  by  him.    1  Hawk.  P.  C,  chap.  62,  §  2. 

In  civil  actions,  every  imprisonment  includes  a  battery  and 
every  battery  an  assault.    People  v.  Branshy,  32  N.  Y.  640,  citing 

2  Just.  689;  Bull.  K  P.  22;  People  v.  Hays,  1  Hill,   361. 
Blackstone  thus  speaks  of  battery :    '^  It  is  the  unlawful  beating 

of  another.  The  least  touching  of  another's  person  willfully  or 
in  anger  is  a  battery;  for  the  law  cannot  draw  the  line  between 
d^rees  of  violence,  and,  therefore,  totally  prohibits  the  first  and 
lowest  stage  of  it;  every  man's  person  being  sacred,  and  no  other 
having  a  right  to  meddle  with  it  in  even  the  slightest  manner." 

3  Bl.  Comm.  120. 

A  battery  is  any  unlawful  touching  the  person  of  another  by 
the  aggressor  himself,  or  any  substance  put  in  motion  by  him. 
1  Saund.  29,  b.  n.  3. 

A  successful  assault  becomes  a  battery.  *  *  *  The  wrong 
consists  not  in  the  actual  touching  of  die  person  so  much  as  in 
the  manner  and  spirit  in  which  it  is  done,  and  the  question  of 
bodily  pain  and  injury  is  important  only  as  affecting  the  extent 
of  the  damages.     Oooley's  Elements  of  Torts,  47. 

Thus,  to  push  gently  against  a  person  in  an  endeavor  to  make 
one's  way  through  a  crowd  is  no  battery,  but  a  rude  and  insolent 
push  may  justify  damages  proportioned  to  the  rudeness.  Cooky's 
Elements  of  Torts,  47,  citing  Cole  v.  Turner,  7  Mod.  149. 

The  slightest  touching  of  the  person  of  another  in  a  rude  or 
angry  manner  is  assault  and  battery.  Spence  v.  Duffy,  1  C.  H. 
Eec.  39. 

Battery,  as  distinguished  from  assault,  is  where  a  person  is  ac- 
tually struck  or  touched  in  a  violent,  rude,  maliciou3  manner. 
Clayton  v.  Keeler,  18  Misc.  Eep.  488,  42  N.  Y.  Supp.  1051. 

SUBDIVISION  3. 
HistoricaL 

The  action  for  assault  and  battery  rests  upon  the  ground  that 
it  was  an  injury  to  an  absolute  natural  right,  namely,  the  right 
to  personal  security.     See  3  Bl.  Comm.  119,  120. 
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There  are  many  specific  injuries  to  the  person  clearly  actionable^ 
as  to  which  it  is  difficult  to  determine  whether  the  action  is  assault 
and  battery,  properly  speaking,  or  an  action  founded  upon  the 
negligent,  mischievous,  or  malicious  act  of  the  defendant  Under 
the  common  law,  the  difference  in  these  cases  was  more  clearly 
marked,  for  the  action  for  assault  and  battery  was  the  common- 
law  action  of  trespass  vi  et  armis,  while  the  action  for  wrongs,  un- 
accompanied by  direct  force,  was  the  action  of  trespass  upon  the 
case.  The  difference  is  thus  given  by  Blackstone :  '^And  it  is  a 
settled  distinction  that,  where  an  act  is  done  which  is  in  itself  an 
immediate  injury  to  another's  person  or  property,  there  the  rem- 
edy is  usually  by  an  action  of  trespass  vi  et  armis;  but  where  there 
is  no  act  done,  but  only  a  culpable  omission,  or  where  the  act  is  not 
immediately  injurious,  but  only  by  consequence  and  collaterally, 
there  no  action  of  trespass  vi  et  armis  will  lie,  but  an  action  on 
the  special  case,  for  the  damages  consequent  on  such  omission  or 
act''    3  Bl.  123. 

It  would  seem  that  the  distinction  lies  in  the  fact  that  in  as- 
sault and  battery  the  consequent  injury  to  the  person  refers  to  the 
direct  application  of  force,  though  it  is  not  necessary  that  such 
force  be  applied  with  a  special  injury  in  view.  See  Scott  v.  Shep- 
ard,  2  W.  Bl.  892 ;  Bull  v.  Colton,  22  Barb.  94. 

Every  person  has  a  right  to  live  in  society  without  being  put  in 
fear  of  personal  harm,  and  he  has  an  action  for  the  invasion  of 
this  right,  even  though  not  otherwise  injured.  Oooley's  Elements 
of  Torts,  47,  citing  Beach  v.  Hancock,  27  N.  H.  228. 

ABTICLE  n. 
REMEDIES. 

PAOB. 

SuBDivisiGN  1.  Criminal  action  —  Does  not  bar  civil  action .  408 

2.  Jurisdiction 409 

3.  Statute  of  limitations 410 

4.  Survival  and  assignment 410 

SUBDIVISION  1. 
Crimiiial  Action  ~  Does  not  Bar  Civil  Action. 

Assault  and  battery  like  some  other  torts  may  furnish  ground 
for  both  a  criminal  prosecution  in  which  the  people  are  plaintiff 
and  a  civil  action  for  damages  brought  by  the  parties  injured. 

In  the  criminal  action  intent  is,  of  course,  an  essential  element, 
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while  in  the  civil  action  intent  is  not  essential,  though  the  presence 
or  absence  of  intent  is  of  great  importance  on  the  question  of 


In  order  to  authorize  a  criminal  action  for  assault  and  battery 
there  must  also  be  the  intent^  express  or  implied,  to  injure  anoth^. 
Bex  V.  Gill  1  Stra.  109. 

In  criminal  actions  intent  coupled  with  present  ability  to  use 
actual  violence  is  necessary.  People  v.  Terrel,  83  St  Kep,  368, 11 
K  Y.  Supp.  364. 

A  criminal  conviction  for  assault  cannot  be  upheld  where  no  bat- 
tery has  been  committed,  and  none  attempted,  intended,  or  threat- 
ened by  the  party  accused.  It  is  indispensable  to  the  offense  that 
violence  to  the  person  be  either  offered,  menaced,  or  designed. 
People  V.  BransJcy,  32  N.  T.  632. 

Criminal  assaults  and  the  degrees  and  punishment  therefor, 
and  the  definitions  of  force  and  violence  which  are  not  lawful,  are 
governed  by  Penal  Code,  §§  217-223. 

The  party  injured  may  proceed  by  indictment  and  by  action  at 
the  same  time,  and  the  court  will  not  compel  him  to  stay  proceed- 
ings in  either.    1  Bos.  &  P.  191. 

Blackstone  says  that  "  for  assault,  battery,  wounding,  and  may- 
hem an  indictment  may  be  brought  as  well  as  an  action,  and  fre- 
quently both  are  accordingly  prosecuted,  the  one  at  the  suit  of  the 
crown  for  the  cririie  against  the  public,  the  other  at  the  suit  of  the 
party  injured,  to  make  him  a  reparation  in  damages."     3  Bl,  121.' 

A  conviction  for  criminal  assault  and  battery  does  not  bar  a 
civil  action,  and  in  spite  of  such  conviction  the  plaintiff  may  re- 
cover exemplary  damages ;  nor,  it  seems,  can  evidence  of  the  crim- 
inal conviction  be  given  to  mitigate  damages  in  the  civil  suit. 
CooJc  V.  Ellis,  6  Hill,  466. 

Nor  will  an  acquittal  in  a  criminal  action  for  assault  and  bat- 
tery bar  a  subsequent  civil  action  for  damages.  Rosenberg  v.  Salvo- 
tore,  1  K  Y.  Supp.  327. 

SUBDIVISION  2. 

Jurisdiction. 

Justices  of  the  peace  have  no  jurisdiction  in  action  for  assault 
and  battery.    Code  Civ.  Proc,  §  2863. 

Nor  have  the  justices^  courts  of  Albany  or  Troy.  Code  Civ. 
Proc,  §3223. 
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The  City  Court  of  New  York  has  jurisdiction  in  an  action  in 
favor  of  or  against  a  person,  belonging  to  or  on  board  of  a  vessel 
in  the  merchant  service  to  recover  damages  for  an  assault,  battery, 
or  false  imprisonment,  committed  on  board  the  vessel,  upon  the 
high  seas,  or  in  a  place  without  the  United  States.  Code  Civ. 
Proc.,  §  317,  subd.  2. 

The  action  for  assault  and  battery,  like  other  torts,  is  transitory, 
following  the  person ;  thus,  the  courts  of  this  State  have  jurisdiction 
to  hear  an  action  for  assault  made  by  one  alien  upon  another  where 
it  was  committed  in  another  country.  The  court  will  also  have 
jurisdiction  for  assaults  committed  abroad  when  both  or  either  of 
the  parties  are  citizens  of  this  country.  De  Witt  v.  Bucharum,  54 
Barb.  31. 

While  a  criminal  action  does  not  bar  the  civil  action,  yet  it  seems 
that  there  cannot  be  cross-actions  between  the  same  parties  for  as- 
sault and  battery.  The  court  says :  ^^  It  is  true  that  both  parties 
may  be  guilty  of  a  breach  of  peace  and  may  be  liable  to  punishment 
by  indictment  at  the  suit  of  the  people  whose  laws  they  have  both 
offended ;  but  a  civil  action  cannot  surely  be  sustained  by  each  of 
them  against  the  other.^*     Elliott  v.  Brown,  2  Wend.  500. 

SUBDIVISION  8. 
Statute  of  Limitatioiii. 

Assault  and  battery  is  an  action  which  must  l>e  brought  within 
two  years.    Code  Civ.  Proc.,  §  384. 

In  case  the  assault  and  battery  results  in  the  death  of  a  party 
an  action  by  the  next  of  kin  must  be  commenced  within  two  years 
after  the  death  of  decedent  See  Code  Civ.  Proc.,  §  1902.  (See 
''  Survival  of  Action,"  post) 

SUBDIVISION  4. 
Snmval  and  Assignment. 

A  claim  for  assault  and  battery  is  not  assignable  by  virtue  of 
section  1910,  subdivision  1,  of  Code  of  Civil  Procedure,  the  same 
being  an  action  to  recover  damages  for  a  personal  injury  under 
the  definition  of  personal  injuries,  section  3343,  subdivision  9, 
of  Code  of  Civil  Procedure. 

At  common  law  an  injury  to  life  itself,  that  is  to  say,  murder, 
could  not  be  the  subject  of  civil  action,  the  civil  remedy  being 
merged  in  the  offense  to  the  public.    Therefore  an  action  would  not 
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lie  for  battery  of  wife  or  servant,  whereby  death  ensued.  Styles, 
347 ;  1  Lev.  249 ;  Yelv.  89-90.  This  was  so  because  of  the  com- 
mon-law rule  that  an  action  for  assault  died  with  the  party,  and  the 
wife  or  husband,  parent  or  child  of  the  party  killed  could  not  re- 
cover any  pecuniary  compensation.  Baker  v.  Bolton,  1  Campb.  493. 
Such  was  the  law  imtil  the  enactment  of  the  statute  9  &  10  Vict., 
chap.  93,  providing  that  whenever  death  of  a  person  shall  be 
•caused  by  the  wrongful  act,  neglect,  or  default,  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to  be  sued  by  the 
-executor  or  administrator  for  the  benefit  of  the  husband  or  wife, 
parent  or  child  of  the  person  deceased.  This  act,  known  as  Lord 
Campbell's  Act,  is  the  forerunner  of  the  present  section  1902  of 
the  Code  of  Civil  Procedure,  which  provides,  "The  executor  or 
Administrator  of  a  decedent,  who  has  left  him  or  her  surviving  a 
lusband,  wife,  or  next  of  kin,  may  maintain  an  action  to  recover 
•damages  for  a  wrongful  act,  neglect,  or  default,  by  which  the 
decedent's  death  was  caused,  against  a  natural  person  who,  or  a 
<K)rporation  which,  would  have  been  liable  to  an  action  in  favor 
oi  the  decedent,  by  reason  thereof,  if  death  had  not  ensued.  Such 
an  action  must  be  commenced  within  two  years  after  the  decedent's 
death." 

The  above  section  of  the  Code  has  be^i  held  to  authorize  an 
action  by  the  next  of  kin  for  assault  and  battery  in  a  case  which  re- 
sulted in  the  death  of  the  party  injured.  Kain  v.  LarJein,  fc6  Hun, 
80,  9  N.  T.  Supp.  89. 

It  should  be  noted  that  the  liability  for  an  assault  causing  death 
.  rests  solely  upon  the  above  statute  and  that  assault  and  battery  is 
expressly  excluded  from  the  injuries  to  the  person  which  survive 
by  virtue  of  the  Revised  Statutes  following: 

2  Rev.  Stat,  §  1,  provides  that  wrongs  done  to  property,  rights, 
or  interests  of  another,  for  which  an  action  might  be  maintained 
against  the  wrongdoer,  such  action  might  be  brought  by  the  person 
injured,  or  after  his  death  by  his  executor  or  administrator  against 
such  wrongdoer;  or  after  his  death  against  his  executors  or  ad- 
ministrators in  the  same  manner  and  with  like  effect  in  all  respects 
as  actions  founded  upon  contracts.  But  section  2  provides  that 
the  preceding  section  shall  not  extend  to  actions  for  slander,  for 
libel,  or  actions  for  assault  and  battery  or  false  imprisonment,  nor 
to  actions  on  the  case  for  injuries  to  the  person  of  the  plaintiff, 
or  to  the  person  of  the  testator  or  intestate  of  any  executor  or 
administrator. 
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ABTICLE  m. 
ELEMENTS  OF  THE  WRONG. 

PAOS. 

Subdivision  1.  As  to  intent 412 

2.  Overt  act 415 

3.  Ability 415 

4.  Force 416 

5.  A^ravated  assault 418 

6.  Acts  which  are  not  assaults 41^ 

SUBDIYISIOn  1. 
Ai  to  Intent 

While  an  intent  to  do  some  wrong  is  necessary  to  a  criminal 
conviction  for  assault  and  battery  {People  v.  Bransby,  32  N.  Y. 
525),  the  element  of  intent  seems  to  be  of  much  less  importance  in 
the  civil  action. 

In  a  civil  action  for  assault  and  battery,  there  need  not  be 
express  intention  to  do  the  injury  if  the  assault  is  committed  in 
pursuance  of  an  unlawful  act  or  was  the  result  of  negligence.  This 
is  well  illustrated  by  the  famous  "  Squib  Case  "  (Scott  v.  Shepard, 
2  W.  Bl.  892),  in  which  the  defendant  was  held  liable  for  assault 
in  the  absence  of  a  criminal  intent  In  that  case  a  lighted  squib 
was  thrown  by  the  defendant  into  a  market-house  while  a  fair  was 
being  held.  The  squib  fell  upon  the  stand  of  one  who,  to  prevent 
injury  to  himself,  threw  it  across  the  house,  where  it  fell  upon  the 
stand  of  another,  who  in  the  same  way  threw  it  again,  striking  the 
plaintiff  and  putting  his  eye  out  The  court  said :  "  The  throw- 
ing of  the  squib  by  the  defendant  was  an  unlawful  act  at  common 
law,  as  the  squib  had  a  natural  power  and  tendency  to  do  mischief 
indiscriminately.  *  *  *  J^o  man  contracts  guilt  in  defend- 
ing himself ;  the  second  and  third  men  were  not  guilty  of  any  tres- 
pass, but  all  the  injury  was  done  by  the  first  act  of  the  defendant 
*  *  *  For  I  conceive  all  the  facts  of  throwing  the  squib  must 
be  considered  as  one  single  act,  namely,  the  act  of  the  defendant, 
the  same  as  if  it  had  been  a  cracker  made  of  gunpowder  which  had 
bounded  and  rebounded  again  and  again  before  it  had  struck  out 
the  plaintiff's  eye." 

It  is  not  necessary  that  one  intend  the  particular  injury  which 
follows  an  illegal  or  mischievous  act  in  order  that  he  may  be  liable 
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for  the  consequences.  Thus,  where  the  defendant  having  a  quarrel 
with  a  boy  in  the  street  of  a  city,  took  up  a  pickaxe  and  followed 
him  into  the  plaintiff's  store,  where  he  fled  in  endeavoring  to  keep 
out  of  defendant's  road,  and  the  boy  ran  against  and  knocked  out 
the  faucet  of  a  cask  of  wine,  by  means  of  which  a  quantity  of  the 
wine  ran  out  and  was  wasted,  the  defendant  was  held  liable  for  the 
damages.  Vandenburg  v.  Truax,  4  Den.  464,  citing  Scott  v.  Shep- 
<ird,  2  W.  Bl.  892 ;  OuilU  v.  Swan,  19  Johns.  381. 

(Note  that  though  this  action  was  for  trespass  and  for  an  injury 
to  property,  yet  the  decision  is  largely  founded  tipon  Scott  v.  Shep- 
ard,  which  was  an  action  for  assault.) 

Thus,  a  person  while  intending  to  kill  an  enemy  attacks  his 
friend  in  the  dark  by  mistake  and  wounds  him ;  he  is,  nevertheless, 
guilty  of  assault  with  intent  to  murder.  McOee  v.  State,  62  Miss. 
772,  52  Am.  Rep.  209. 

It  is  not  necessary  that  the  defendant  intend  to  do  the  particular 
assault  complained  of.  Thus,  where  the  defendant  intended  to 
strike  at  one  person,  but  hit  another,  he  is  liable  to  such  person  in- 
jured for  assault  and  battery.    Coming  v.  Coming,  6  N.  T.  103. 

There  is  a  presumption  of  innocence  on  the  part  of  a  defendant 
ii)  a  civil  action  in  case  where  a  judgment  against  him  would  show 
him  to  have  been  guilty  of  a  crime,  and  the  defendant  is  entitled  to 
such  a  charge.  Qrant  v.  Riley,  15  App.  Div.  190,  44  N.  T.  Supp. 
238. 

Although  a  private  person  may  arrest  a  felon,  yet  where  one  ar- 
rested a  female  on  the  charge  of  giving  counterfeit  money,  and 
thereupon  took  her  into  his  house  and  detained  her  for  three- 
•quarters  of  an  hour,  demanding  payment  as  a  condition  of  release, 
it  was  held  to  be  an  assault  and  battery  and  false  imprisonment. 
JPeople  V.  McArdle,  1  Wheel.  Cr.  Cas.  101. 

It  was  held  in  an  action  for  assault  and  battery  brought  in  a 
justice  court,  which  was  without  jurisdiction,  that  where  the  de- 
fendant made  an  assault  upon  the  horse  of  the  plaintiff  while  the 
plaintiff  was  in  the  wagon  attached  thereto,  as  a  result  of  which  he 
was  injured  as  well  as  the  horse,  that  the  plaintiff  could  have  sus- 
tained an  action  in  the  Supreme  Court  for  assault  upon  his  person, 
.and  also  recover  damages  for  the  injury  to  the  horse.  Bull  v. 
Coulton,  22  Barb.  95,  citing  De  Marenville  v.  Oliver,  1  Penn. 
(N.  J.)  380;  1  Dallas,  114;  Barb.  Cr.  Tr.  212;  People  v.  Lee, 
1  Wheel.  Cr.  Cas.  364,  4  Den.  453.     Whart  Am.  Cr.  Law,  462. 
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Where  a  passenger  did  not  procure  a  ticket  at  the  office  owing- 
to  the  absence  of  the  ticket  agent,  and,  therefore,  refused  to  pay 
the  additional  fare  of  five  cents,  it  was  held  that,  owing  to  the 
absence  of  the  ticket  agent,  the  defendant  was  not  entitled  to  de- 
mand the  extra  five  cents,  and  that  if  the  conductor,  after  being 
informed  of  the  facts,  ejected  the  plaintiff,  the  latter  could  main- 
tain an  action  for  assault  and  battery.  His  remedy  is  not  lim- 
ited to  an  action  for  unlawful  ejection.  Moreover,  the  passenger 
is  entitled  to  resist  such  ejectment  to  the  best  of  his  ability.  Mon- 
nier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  App.  Div.  405,  75  N.  Y. 
Supp.  521,  reversed  175  N.  Y.  281. 

It  is  assault  and  battery  to  strike  a  horse  on  which  another  is 
riding,  thereby  causing  him  to  be  thrown  down.  Dodell  v.  Bur- 
ford,  1  Mod.  24. 

In  a  criminal  case  it  was  held  that  to  vaccinate  a  person  against 
his  will  and  without  legal  authority  is  assault.  Matter  of  Walters, 
84  Hun,  457,  65  St  Rep.  479,  32  K  Y.  Supp.  322. 

From  the  cases  it  would  seem  that  there  need  be  no  intent^ 
either  particular  or  not,  to  render  the  defendant  liable  when  a 
battery  is  actually  committed;  yet  in  cases  where  there  is  no  bat- 
tery the  presence  of  an  intent  to  conmiit  a  battery,  or  acts  which 
would  lead  the  plaintiff  to  a  reasonable  fear  of  battery  is  alone 
sufficient  to  a  liability.  Thus :  In  a  criminal  case  it  was  held  to 
be  a  battery  to  attempt  to  run  against  a  wagon  of  another  person 
on  a  highway,  even  though  there  was  no  actual  collision.  People 
V.  Lee,  1  Wheel.  Cr.  Cas.  364. 

The  menace  of  violence  with  a  dangerous  weapon  by  a  person 
within  striking  distance  of  the  party  menaced  is  assault,  although 
the  party  menaced  is  not  actually  struck,  and  damages  may  be 
recovered  for  such  assault  Liebstadter  v.  Federgreen,  80  Hun^ 
245,  61  St  Rep.  621,  29  N.  Y.  Supp.  1039. 

It  is  assault  to  pursue  a  man  with  a  dangerous  weapon  and  come 
so  near  him  that  he  may  reasonably  apprehend  danger.  Fairme's 
Case,  5  City  H.  Rec  96. 

The  intent  must  be  concurrent  with  the  act  and  must  not  be 
negatived  by  other  acts.  Thus,  where  one  laid  his  hand  upon  his 
sword,  and  said  that  if  it  was  not  assize  time  I  would  not  take 
such  language.  Held  not  to  be  an  assault  TuberviUe  v.  Savage, 
1  Mod.  8. 

The  same  principle  was  applied  in  Com.  v.  Eyre,  1  Serg.  &  R« 
(Pa.)  347,  where  the  defendant,  within  striking  distance,  raised 
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his  hand,  saying:  "  If  it  was  not  for  your  gray  hairs  I  would  tear 
your  heart  out."  Held,  that  it  was  not  an  assault  because  of  the 
words  negativing  the  intention  to  strike. 

In  an  action  for  assault  under  such  circumstances  as  would 
constitute  the  crime  of  rape  it  was  held  that  in  order  to  maintain 
the  action  it  would  be  necessary  to  satisfy  the  jury  that  if  the 
defendant  had  criminal  connection  with  the  plaintiff,  it  was  ac- 
companied with  intent  on  his  part  to  effect  his  purpose  in  defiance 
of  all  resistance,  and  without  her  consent,  and  that  this  was  a 
question  for  the  jury.  Dean  v.  Raphe,  145  N.  Y.  819,  64  St 
Rep.  677,  affirming  75  Hun.  389,  57  St.  Rep.  690,  27  N.  Y.  Supp. 
438. 

In  a  civil  action  for  assault  and  battery,  while  the  assault  must  be 
unwarranted,  it  need  not,  in  order  to  render  defendant  liable,  have 
been  committed  in  anger.  Johnson  v.  McConnell,  15  Hun,  295, 
citing  Hilliard  on  Torts,  189,  193,  note;  Bullock  v.  Bahcoch,  3 
Wend.  391 ;  Hilliard  on  Torts,  189,  193. 

Compare  the  facts  in  Isaacs  v.  Flahive,  14  Misc.  Rep.  249,  35 
N.  Y.  Supp.  716,  70  St.  Rep.  450. 

SUBDIYISIOn  2. 
Overt  Act 

But  of  course  mere  intent  is  no  assault,  it  must  be  evinced  by 
some  overt  act 

An  overt  act  and  not  a  mere  intention  is  necessary  to  a  battery. 
See  People  v.  Powers,  1  Wheel.  Cr.  Cas.  405.  Though  in  order 
to  constitute  assault  there  need  not  be  even  a  direct  attempt  at 
violence,  but  indirect  preparation  toward  it  is  sufficient  Hays 
V.  PeopU,  1  Hill,  353. 

In  a  criminal  case  it  was  held  that  to  seize  the  reins  of  a  team 
which  a  person  was  driving,  stopping  them,  and  directing  another 
person  to  turn  the  team  in  another  direction,  which  was  done,  is 
an  assault  upon  the  person  driving.  People  v.  Moore,  50  Hun, 
356,  20  St  Rep.  1,  3  N.  Y.  Supp.  159. 

SUBDIYISION  8. 
AbiUty. 

And  this  overt  act  must  be  accompanied  with  an  ability,  real 
or  apparent,  to  perform  it 
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In  the  definition  of  assault  as  laid  down  in  Hays  v.  People, 
1  Hill,  352,  it  was  said  that  there  must  be  an  intent  coupled  with 
present  ability  to  do  actual  violence  against  the  person. 

To  constitute  assault  with  a  dangerous  weapon,  as  with  a  gun 
or  pistol,  it  is  necessary  that  the  weapon  should  be  presented  within 
a  distance  at  which  it  may  do  execution.  1  Wait's  Actions  and 
Defenses,  332. 

But  it  is  su£Scient  to  an  assault  if  the  ability  to  do  violence 
is  apparent,  even  though  it  is  not  real.  The  essence  of  the  wrong 
is  putting  a  person  in  present  fear  of  violence.  Pollock  on  Torts, 
185. 

The  ability  to  commit  the  assault  would  not  seem  to  be  a  neces- 
sary element  if  there  is  an  apparent  ability  to  commit  it,  as  where 
one  menaces  another  with  a  pistol  he  is  nevertheless  guilty  of 
assault,  even  though  the  same  be  not  loaded,  unless  perhaps  it 
might  be  shown  that  the  plaintiff  knew  of  this  fact.  See  People 
V.  Morehouse,  6  N.  Y.  Supp.  764,  citing  Reg.  v.  St.  Oeorge,  9 
Car.  &  P.  483;  State  v.  Cherry,  11  Ired.  (N.  C.)  475;  Com.  v. 
White,  110  Mass.  407;  Crow  v.  State,  41  Tex.  468;  State  v. 
Shepard,  10  Iowa,  126;  Anonymous,  1  Vent.  256;  Oenner  v. 
Sparks,  6  Mod.  173,  174;  Fairme's  Case,  5  City  H.  Rec.  195; 
People  V.  Lee,  1  Wheel.  Cr.  Cas.  364;  People  v.  Branshy,  32 
N.  Y.  525. 

In  Com.  V.  V(hite,  110  Mass.  407,  the  court  said :  "  If  A.  men- 
acingly points  at  B.  a  gun,  which  B.  has  reasonable  cause  to  be- 
lieve loaded,  and  B.  is  put  in  fear  of  immediate  bodily  injury  there- 
from, and  the  circumstances  would  ordinarily  induce  such  fear 
in  a  reasonable  man,  A.  is  guilty  of  assault,  although  he(A.)know8 
that  the  gun  is  not  loaded" 

SUBDIVISIOn  4L 
Force. 

Assault,  it  would  seem,  must  always  be  accompanied  by  some 
physical  force  on  the  part  of  the  defendant.  Thus  mere  threats 
unaccompanied  by  fear  or  attempt  to  inflict  bodily  harm  do  not 
constitute  an  assault.    Kzyes  v.  Devlin,  3  E.  D.  Smith,  518. 

Force  is  defined  as  "  Power  dynamically  considered,  that  is, 
in  motion  or  in  action ;  constraining  power ;  compulsion ;  strength 
directed  to  an  end.  Unlawful  violence  which  may  be  implied  as 
in  every  trespass."    Black's  Law  Diet. 
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It  is  also  defined  as  ^^  Strength  or  power  exercised  without  law 
upon  persons  or  things."  Burr.  Law  Diet  But  the  extent  of  the 
force  is  not  an  essential.  In  Watson  v.  Oswego  Street  By.  Co., 
7  Misc.  Rep.  562,  58  St  Rep.  356,  28  N.  Y.  Supp.  84,  where 
the  plaintiff,  weak  from  the  effects  of  an  anaesthetic,  was  gently 
put  off  the  car  by  a  conductor  on  the  order  of  the  president  of  the 
road,  who  believed  the  plaintiff  to  be  drunk,  and  where  the  con- 
ductor in  complying  with  the  order  placed  his  hand  upon  the 
plaintiff's  arm,  he  being  helpless  at  the  time,  it  was  held  "  that 
if  the  physical  contact  of  the  conductor  was  in  the  slightest  de- 
gree a  constraining  power  in  causing  plaintiff  to  act  and  leave  the 
car,  it  constituted  force  in  the  legal  acceptation  of  the  term ;  and 
that  the  question  whether  it  had  that  effect  should  have  been  left 
to  the  jury." 

It  would  seem  that  although  there  may  not  be  any  battery,  yet 
where  one  compels  another  to  do  an  act  against  his  will,  it  will 
constitute  assault  Thus,  A.,  within  striking  distance  of  B.,  threat- 
ened him  with  a  weapon,  declaring  at  the  same  time  that  if  B.  per- 
formed a  certain  act  A.  would  not  strike,  and  B.  does  perform  the 
act  in  consequence  of  which  he  is  not  struck,  that  this  nevertheless 
is  an  assault  State  v.  Morgan,  3  Ired.  (N.  C.)  186;  U.  S.  v. 
Myers,  1  Cranch  C.  C.  310. 

And  where  the  defendant  ordered  the  plaintiff  to  leave  his  shop, 
and,  on  his  refusal,  sent  for  some  men,  who  gathered  around  the 
plaintiff,  and  threatened  to  break  his  neck  if  he  did  not  go  out,  it 
was  held  to  be  an  assault.  Bead  v.  CoJcer,  24  Eng.  L.  &  Eq.  213, 
13  C.  B.  850. 

A  battery  need  not  necessarily  be  a  blow  upon  the  person,  but 
anything  which  attacks  the  inviolability  of  a  person,  as  a  blow 
upon  the  skirt  of  one's  coat  then,  upon  his  person.  1  Wait's  Ac- 
tions and  Defenses,  335,  citing  Bepublica  v.  De  Longchamps,  1 
Dall.  114;  U.  S.  v.  Ortega,  4  Wash.  534. 

Spitting  in  a  man's  face  is  a  battery,  and  is  even  more  offen- 
sive than  a  blow.    Beg.  v.  Cotesworth,  6  Mod.  172. 

Throwing  vitriol  upon  another  is  assault  and  battery  for  which 
a  criminal  prosecution  will  lie.  People  v.  Bracco,  69  Hun,  206, 
23  N.  Y.  &upp.  505. 

To  give  another  a  harmful  drug  with  intent  to  inflict  injury 
would  seem  to  be  an  assault  and  battery.  People  v.  Blake,  1 
Wheel.  Cr.  Cas.  490. 

27 
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"  Deception  may  sometimes  be  equivalent  to  assault  or  an  in- 
gredient in  assault:  as  when  an  explosive  is  put  in  one's  hand  with- 
out knowledge  on  his  part  of  its  nature,  or  a  poisonous  drug  is 
given  him  concealed  in  his  food.  Cooley's  Elements  of  Torts,  48, 
cting  Com,  v.  Stratton,  114  Mass.  303,  19  Am.  Rep.  350. 

One  who  is  present  and  instigates  and  encourages  those  who 
are  actually  using  physical  force  is  liable  for  assault  and  battery. 
Newman  v.  Marshall,  20  J.  &  S.  202. 

An  arrest  and  detention  which  amounts  to  false  imprisonment 
is  also  an  assault  and  battery.  Blythe  v.  Tompkins,  2  Abb.  Pr. 
486 ;  Williams  v.  Oarrett,  12  How.  Pr.  456. 

Arresting  a  man  on  bail  after  the  suit  has  been  settled  has  been 
held  to  be  assault    Malcom's  Case,  1  CSty  H.  Rec  60. 

Where  the  defendant's  servant  took  a  cloak  from  a  prospective 
purchaser  on  the  ground  that  she  was  a  spy  from  a  rival  concern, 
it  was  held  that  it  amounted  to  an  assault  as  an  unlawful  setting 
upon  another's  person.     Oeraty  v.  Stemy  30  Hun,  427. 

Where  there  is  no  question  but  that  some  force  was  used  by  the 
defendant  in  an  effort  to  remove  the  plaintiff  from  his  premises, 
a  cause  of  action  is  made  out,  and  the  only  inquiry  remaining 
for  the  jury  is  the  amount  of  the  recovery  which  should  be  given 
to  the  plaintiff.     O'Donnell  v.  Mclntyre,  37  Hun,  627. 

Of  course  the  application  of  lawful  force,  which  is  not  exces- 
sive, is  not  an  assault.  People  v.  OnlicJe,  Hill  &  Den.  229 ;  Hager 
V.  Danforih,  20  Barb.  16 ;  People  v.  Wolven,  7  N.  T.  L^.  Obs. 
89 ;  Bums  v.  Erben,  1  Robt.  555,  affirmed  40  K  T.  463. 

But  to  justify  a  special  deputy  in  making  an  arrest  he  must 
show  his  warrant ;  otherwise  a  person  may  resist.  Frost  v.  Thomas, 
24  Wend.  418. 

SUBDIYISIOn  5. 

Aggravated  Asaault 

Certain  crimes  are  aggravated  assaults,  thus : 

Blackstone  says  that  wounding,  which  consists  in  giving  an- 
other some  dangerous  hurt,  is  only  an  aggravated  species  of  bat- 
tery. And  that  mayhem  is  battery  attended  by  this  aggravated 
circumstance,  that  thereby  the  party  injured  is  forever  disabled 
from  making  so  good  a  defense  against  future  external  injuries  as 
he  otherwise  might  have  done.     3  Bl.  121. 

Rape,  as  well  as  being  a  crime,  is  also  assault  and  battery,  for 
which  a  civil  action  for  damages  will  lie  at  the  suit  of  the  party 
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injured.  See  Young  v.  Johnson,  123  K  Y.  226,  33  St  Eep.  486, 
affirming  46  Hun,  164,  11  St.  Rep.  590.  See  this  case  also  for 
what  may  and  may  not  be  proven  in  such  an  action. 

In  the  crime  of  mayhem,  properly  speaking,  there  must  be  an 
intent  to  maim  and  not  merely  an  intent  to  do  injury.  Thus,  it 
seems  that  if  one  strike  another  upon  the  head  so  as  to  crush  the 
skull,  it  is  not  mayhem  unless  the  intent  of  such  blow  was  to 
maim  the  party  injured.  Foster  v.  People,  50  N.  T.  604.  See 
this  action  for  decisions  on  mayhem  in  early  law.  The  same  case 
also  holds  that  since  the  statute  the  crime  of  mayhem  only  includes 
those  injuries  therein  enumerated.  But  such  acts  are  none  the 
less  assault  and  battery. 

In  civil  actions  for  assault  and  battery  indecent  liberties  taken 
by  the  defendant  with  the  person  of  the  plaintiff  are  subjects  for 
consideration  by  the  jury,  and  may  call  for  punitive  damages. 
The  suffering  of  mind  by  reason  of  the  shock  to  the  moral  sensibili- 
ties of  plaintiff  may  be  considered.  However,  the  plaintiff's  own 
acts  thereafter,  which  are  not  a  part  of  the  res  gestoB,  are  not  ad- 
missible to  prove  such  mental  suffering.  In  such  an  action  the 
plaintiff's  character  for  chastity  may  be  in  issue,  in  which  case 
it  is  competent  to  disprove  her  chastity  by  proving  specific  acts  of 
lewdness  and  immorality.  It  is  error  to  rule  that  character  for 
chastity  cannot  be  attacked  by  proof  of  general  reputation.  Ford 
V.  Jones,  62  Barb.  484. 

There  is  a  difference  between  rape  and  indecent  liberties.  See 
People  V.  Kirwan,  22  N.  T.  Supp.  160.  Compare  Prince  v. 
Ridge,  32  Misc.  Hep.  666,  66  N.  Y.  Supp.  454. 

As  to  the  effect  of  consent  by  the  plaintiff  in  indecent  assau-Its, 
see  People  v.  Special  Sessions,  18  Hun,  330 ;  People  v.  Branshy, 
32  K  Y.  626 ;  Hays  v.  People,  1  Hill,  361 ;  People  v.  Quin,  60 
Barb.  128 ;  People  v.  Kirwan,  22  K  Y.  Supp.  160,  also  title  "  De- 
fenses —  Consent,"  post, 

suBDiYision  e. 

Acts  Which  are  not  Assaults. 

Under  this  heading  are  treated  those  acts  which  are  not  as- 
saults and  batteries  from  their  very  nature.  Of  course  if  a  wrong 
is  to  be  strictly  measured  by  the  question  of  liability,  there  will 
be  found  to  be  many  acts  in  themselves  assaults,  which,  under 
the  particular  circumstances  do  not  impose  a  liability.  These  will 
be  found  under  the  heading  "  Defenses." 
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Abusive  words  alone  cannot  constitute  an  assault,  and  indeed 
may  sometimes  so  explain  the  aggressor's  intent  as  to  prevent  an 
act  prima  facie  an  assault  from  amounting  to  such  an  injury. 
Chitty,  note  to  3  Bl.  Comm.  1-20. 

Mere  threats  alone  do  not  constitute  an  assault,  and  words  ac- 
companying a  threatening  gesture  may  deprive  the  gesture  of  the 
character  of  an  assault,  as  where  the  defendant  raised  his  whip  and 
shook  it  at  the  plaintiff  within  striking  distance  of  him  and  made 
use  of  the  words :  "  Were  you  not  an  old  man  I  would  knock  you 
down."  The  presenting  or  drawing  of  a  gun,  without  attempting 
to  use  it  or  intent  to  use  it  unless  first  assailed,  is  not  an  assault. 
Oovemor  v.  Powell,  9  Ala.  83. 

Shaking  a  stick  at  one  in  sport  is  not  actionable.  Christopher- 
son  V.  Bare,  11  Q.  B.  477. 

Where  during  an  altercation  the  defendant  pointed  a  revolver 
at  the  plaintiff  and  said :  "  If  you  come  near  me  I  will  shoot  you," 
it  was  held  that  this  did  not  constitute  an  assault  People  v.  Johnr 
ston,  9  Week.  Dig.  384. 

To  merely  point  a  cane  at  one  on  the  street  derisively  and  as 
an  insult,  without  any  intent  to  strike,  is  not  assault.  Ooodwins 
Case,  6  City  H.  Eec.  9. 

Mere  threats  of  assault  unaccompanied  with  an  attempt  to  in- 
flict bodily  harm  do  not  constitute  assault.  Keyes  v.  Devlin,  3 
E.  D.  Smith,  518. 

A  mere  menace  unaccompanied  by  any  attempt  to  strike  is  not 
an  assault.  But  a  threat  of  bodily  harm  accompanied  by  an  up- 
lifted fist  or  hand,  with  an  intention  to  strike  and  sufficiently  near 
to  execute  such  design,  constitutes  assault.  Clayton  v.  Keeler,  18 
Misc.  Rep.  488,  42  N.  Y.  Supp.  1051. 

Mere  words  cannot  amount  to  an  assault.  Thus  where  the  de- 
fendant took  hold  of  plaintiff's  arm,  she  thinking  he  was  to  con- 
tinue a  conversation,  and  he  making  an  indecent  proposal,  it  does 
not  constitute  assault  and  battery.  There  was  no  physical 
menace  against  the  body  of  plaintiff.  Prince  v.  Ridge,  32  Misc. 
Rep.  666,  66  N.  Y.  Supp.  454. 

A  mere  unintentional  pushing  against  another  in  the  street 
gives  rise  to  no  action.    4  Mod.  405. 

To  touch  one  in  a  friendly  manner  to  call  his  attention  to  some- 
thing is  not  an  assault  and  battery.  Coward  v.  Baddley,  4  H.  &  N". 
378. 
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It  has  been  held  that  mere  passive  obstruction  of  the  ingress  of 
another,  even  though  by  design,  is  not  assault.  Innes  v.  Wylie,  1 
Car.  &  K.  257. 

The  general  principle  seems  to  be  that  any  mere  omission  will 
not  constitute  an  assault.  1  Wait's  Actions  and  Defenses,  334, 
citing  Smith's  Case,  2  Car.  &  P.  449. 

•The  mere  touching  or  placing  of  hands  upon  a  person  of  another 
for  the  purpose  of  getting  his  attention  is  not  a  battery;  the 
intent  to  do  injury  must  occur  with  the  use  of  unlawful  violence. 
The  slightest  degree  of  force,  however,  constitutes  violence.  Clay- 
ton  V.  Keeler,  18  Misc.  Rep.  488,  42  K  Y.  Supp.  1051. 

The  case  of  Laidlaw  v.  Sage,  158  N.  T.  73,  in  which  it  was 
claimed  by  the  plaintiff  that  die  defendant  being  threatened  by  a 
third  person  with  injury  or  death  by  dynamite,  interposed  the 
person  of  the  plaintiff  between  such  third  person  and  himself,  was 
largely  in  the  nature  of  an  action  for  assault,  and  more  particu- 
larly those  classes  of  assault  in  which  the  defense  may  be  made 
upon  the  ground  that  the  act  was  an  involuntary  act.  The  reader 
is  referred  to  the  case  itself  for  a  thorough  discussion  of  the 
principal  facts  and  the  decision  founded  upon  them.  Among 
other  things  it  was  held  that  where  one  is  under  the  influence  of 
a  present  danger  the  law  presumes  that  an  act  or  omission  done 
or  neglected  under  such  influence  was  done  or  neglected  invol- 
untarily, citing  Moak's  TJnderhill  on  Torts,  14;  Scott  v.  Shep- 
ard,  2  W.  Bl.  894;  Vandenburgh  v.  Truax,  4  Den.  464. 

The  case  also  holds  that  the  principle  of  proximate  cause  was 
not  applicable  under  the  state  of  facts,  and  that  the  act  of  one  per- 
son cannot  be  said  to  be  the  proximate  cause  of  the  injury  when 
the  act  of  another  person  has  interposed  and  directly  inflicted  it. 
That  the  cause  of  injury  cannot  be  attributed  to  a  cause  unless 
without  its  operation  it  would  not  have  happened.  Also,  that  the 
bare  possibility  that  the  injury  was  caused  by  the  act  of  the  de- 
fendant is  not  sufficient  if  it  might  have  been  occasioned  by  one  of 
two  causes,  for  one  of  which  the  defendant  was  not  responsible. 
AlsO;  that  in  order  to  justify  the  submission  of  an  issue  to  the 
jury  the  claim  of  the  plaintiff  upon  which  the  liability  of  the  de- 
fendant is  to  rest  must  be  shown  by  sufficient  proof,  and  that 
mere  conjecture,  surmise,  speculation,  bare  possibility,  or  mere 
scintilla  of  evidence  is  not  sufficient. 

It  would  seem  as  if  the  defense  of  involuntary  act  in  assault  and 


Digitized  by  VjOOQIC 


422  ASSAULT   AND    BATTEEY. 

Art.  4.    Defenses. 

battery  would  bear  great  analogy  to  the  doctrine  of  involuntary 
act  as  established  in  cases  for  negligence. 

Upon  the  subject  of  involuntary  act,  see  also  Vanderiburgh  v. 
Truax,  4  Den.  464,  supra,  in  which  it  was  held  that  one  is  liable 
for  the  consequences  of  his  act,  although  he  did  not  intend  to  d6 
the  particular  act  which  followed.  But  it  should  be  noted  that  the 
act  in  question  was  held  to  be  illegal  and  mischievous,  which 
Ivas  likely  to  prove  injurious  to  others. 

As  a  general  rule  it  may  be  stated  that  arresting  a  person,  al- 
though done  by  a  private  citizen  and  without  process,  is  not  an  as- 
sault if  the  person  arrested  has  committed  a  felony.  People  v. 
Adler,  3  Park.  Cr.  249;  People  v.  Wolven,  7  N.  Y.  Leg.  Obs. 
89 ;  Qyre  v.  Culver,  47  Barb.  692. 

ABTICIiE  IV. 
DEFENSES. 

PAOB. 

Subdivision  1.  Self-defense * 422 

2.  Defense  of  another 424 

3.  Defense  of  real  property 425 

4.  Defense  of  personal  property 429 

5.  Consent 430 

6.  Accident 433 

7.  Provocation 434 

8.  Justification 436 

SUBDIYISIOn  1. 
Self-defenie. 

Wait  says  that  an  assault  is  sufficient  to  deserve  a  blow,  unless 
the  battery  be  excessive.  1  Wait's  Actions  and  Defenses,  342, 
citing  Hazell  v.  Clark,  3  Harr.  (Del.)  22 ;  Dele  v.  Word,  7  Moore, 
33. 

The  right  of  self-defense  and  its  limitations  is  discussed  in 
Elliot  V.  Brown,  2  Wend.  497,  where  the  early  cases  are  cited. 
The  court  said :  "Although  Elliot  might  have  committed  the  first 
assault,  yet  if  Brown  used  more  violence  than  was  necessary  to 
his  own  defense,  he  became  a  trespasser  and  was  liable  to  pay 
damages  to  the  plaintiff."  The  court  cites  the  statement  of  Holt, 
Ch.  J.,  in  Cochroft  v.  Smith,  Salk.  642,  where  he  said:  "That 
for  every  assault,  he  did  not  think  it  reasonable  a  man  should  be 
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banged  with  a  cudgeL"  The  court  also  discussed  the  case  of 
State  V.  Wood,  1  Bay,  351,  wherein  the  court  said  that  "  it  is  a 
justification  to  the  defendant  that  the  prosecutor  or  plaintiff  gives 
the  first  blow ;  but  the  resistance  ought  to  be  in  proportion  to  the 
injury  offered.  Where  a  man  disarms  the  aggressor,  or  puts  it 
out  of  his  power  to  do  further  injury,  he  ought  to  desist  from 
further  violence;  and  if  he  commits  any  further  outrage  he  be- 
comes the  aggressor."    See  also  People  v.  Murray,  54  Hun,  406. 

In  Scribner  v.  Beach,  4  Den.  450,  it  was  said  that  self-defense 
is  a  primary  law  of  nature,  and  it  is  held  to  excuse  breach  of  the 
peace  and  even  homicide  itself.  But  the  court  says :  "  Care  must 
be  taken  that  the  resistance  does  not  exceed  the  bounds  of  mere 
defense,  prevention,  or  recovery,  so  as  to  become  vindictive,  for 
then  the  defendant  would  himself  become  the  aggressor.  The 
force  used  must  not  exceed  the  necessities  of  the  case." 

The  rule  allowing  force  to  be  used  in  self-defense  goes  to  the 
extent  of  holding  a  person  committing  an  assault  under  such  cir- 
cumstances responsible  only  for  the  force  used  by  him  in  excess  of 
that  required  for  his  protection.  And  the  party  acting  in  his  self- 
defense  has  a  right  to  prove  his  belief  as  to  his  danger  at  the  time 
he  was  assaulted  by  plaintiff  in  mitigation  of  damages.  Elliot  v. 
Brown,  2  Wend.  497 ;  Hogan  v.  Byan,  5  St  Eep.  110. 

In  establishing  the  defense  of  self-defense  it  is  sufficient  for 
the  defendant  to  show  a  reasonable  ground  for  apprehending  a 
design  to  take  his  life,  or  'to  do  him  some  great  bodily  harm,  and 
also  a  reasonable  ground  to  believe  the  danger  imminent  that  such 
a  design  would  be  accomplished,  even  if  it  might  afterward  turn 
out  that  such  appearances  were  false,  and  that  there  was  not,  in. 
fact,  any  design  or  any  danger  that  it  would  be  accomplished. 
One  in  imminent  peril  is  not  required  to  seek  the  protection  of 
the  law,  though  he  may  do  so ;  yet  the  omission  to  do  so  does  not 
in  any  way  deprive  him  of  the  right  to  defend  himself  in  the 
same  manner  and  to  the  same  extent  and  by  the  same  means  as 
if  he  had  sought  the  protecting  arm  of  the  law.  The  question  is 
not  whether  the  defendant  had  sought  the  protection  of  the  law, 
but  whether  he  was  in  imminent  peril  and  was  justified  in  be- 
lieving himself  to  be  so.  Evers  v.  People,  3  Hun,  716,  affirmed 
in  63  K  Y.  625. 

The  question  of  self-defense  is  a  matter  for  the  jury  on  all  the 
facts.     See  BensJcy  v.  Banks,  30  St.  Rep.  362,  8  K  Y.  Supp.  935. 
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SUBDIYISIOn  2. 
Def  eoM  of  Another. 

The  defense  of  one's  kin,  like  the  defense  of  one's  person,  will, 
if  not  excessive,  justify  an  assault  and  battery.  Thus  Blackstone, 
speaking  of  the  redress  of  private  injuries  by  the  mere  act  of  the 
party  injured,  says :  Of  the  first  sort,  or  that  which  arises  from 
the  sole  act  of  the  injured  party  is,  (1)  The  defense  of  one's  self, 
or  the  mutual  and  reciprocal  defense  of  such  as  stand  in  the  re- 
lation of  husband  and  wife,  parent  and  child,  master  and  servant. 
In  these  cases  if  the  party  himself,  or  any  of  these  his  relations, 
be  forcibly  attacked  in  his  person  or  property,  it  is  lawful  for 
him  to  repel  force  by  force;  and  the  breach  of  the  peace  which 
happens  is  chargeable  upon  him  only  who  began  the  affray.  For 
the  law  in  this  case  respects  the  passions  of  the  human  mind. 
3  Bl.  Comm.  3.    See  Bac.  Abr.,  Master  and  Servant,  P. 

1  Lord  Hale  (p.  484)  says :  "  That  the  law  had  been  for  a  mas- 
ter killing  in  the  necessary  defense  of  his  servant,  the  husband 
in  defense  of  his  wife,  the  wife  of  the  husband,  the  child  of  the 
parent,  or  the  parent  of  the  child,  for  the  act  of  the  assistant  shall 
have  the  same  construction  in  such  cases  as  the  act  of  the  party 
assisted  should  have  had  if  it  had  been  done  by  himself;  for  they 
are  in  a  mutual  relation  to  one  another." 

The  defense  of  a  servant  will  be  excused  or  justified  by  the  same 
means  used  to  justify  or  excuse  the  defense  of  one's  self.  Pond 
V.  People,  4  Cooley  (Mich.),  205. 

Likewise  a  servant  may  justify  a  battery  in  the  necessary  de- 
fense of  his  master.    2  Kent  Comm.  261.    Chancellor  Kent  says: 

It  is  a  question  whether  the  master  may  not  in  like  manner 
justify  a  battery  in  the  defense  of  his  servant  *  *  *  It  is, 
however,  hesitatingly  admitted  by  Hawkins,  and  explicitly  by  other 
authorities,  that  he  may;  and  the  weight  of  argument  is  on  that 
side.    2  Kent  Conmi.  261. 

See  also  Hawk.  P.  C,  b.  1,  c.  60,  §§  23,  24;  Reeves'  Donu 
Eel.  378. 

By  the  Civil  Code  of  Louisiana,  art  169,  it  is  expressly  de- 
clared that  a  master  may  justify  an  assault  in  defense  of  his 
servant,  as  well  as  the  servant  in  defense  of  his  master. 

See  also  on  this  subject  the  opinion  in  Scribner  v.  Beach,  4 
Den.  461. 
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A  servant  or  agent  who  is  ordered  to  do  an  illegal  act,  such  as 
an  assault,  is  not  bound  to  obey  the  order,  and  so  cannot  excuse 
himself  under  such  order.     Brown  v.  Howard,  14  Johns.  122. 

But  when  a  person  does  not  stand  in  any  of  these  domestic  re- 
lations he  cannot  interfere  on  behalf  of  the  party  injured,  but 
merely  as  an  indifferent  person  to  preserve  the  peace.    2  Stra.  954. 

See  title  "  Justification  —  Preservation  of  the  Peace,"  post. 

By  section  205  of  the  Penal  Code,  homicide  is  justified  when 
committed  in  the  lawful  defense  of  the  slayer,  or  of  his  or  her 
husband,  wife,  child,  parent,  brother,  sister,  master  or  servant,  or 
of  any  person  in  his  presence  or  company,  where  there  is  a  reason- 
able groimd  to  apprehend  a  design  of  the  persons  slain  to  commit 
a  felony  or  to  do  some  great  personal  injury  to  the  slayer,  or  to 
any  such  person,  and  there  is  imminent  danger  of  such  design 
being  accomplished,  etc. 

SUBDIYISIOn  8. 
Defense  of  Real  Property. 

In  Scribner  v.  Beach,  4  Den.  450,  it  was  stated  as  a  general 
proposition  that  a  man  '^may  justify  an  assault  and  battery  in 
defense  of  his  lands  or  goods,  or  the  goods  of  another  delivered 
to  him  to  be  kept  Hawk.  P.  C,  b.  1,  chap.  60,  §  23 ;  Seeman 
V.  CuppledicJc,  Owen,  150.  .  But  in  these  cases  unless  the  tres- 
pass is  accompanied  with  violence  the  owner  of  the  lands  or  goods 
will  not  be  justified  in  assaulting  a  trespasser  in  the  first  instance, 
but  must  request  him  to  depart  or  desist ;  if  he  continues  he  should 
gently  lay  his  hands  upon  him  for  the  purpose  of  removing  him, 
and  if  he  resists  with  force  then  force  sufficient  to  expel  him  may 
be  used  in  return  by  the  owner.  Weaver  v.  Bush,  8  T.  R.  78,  Bul- 
ler's  N.  P.  19,  1  East  P.  C.  406.  It  is  otherwise  if  the  tres- 
passer enter  the  close  with  force.  In  that  case  the  owner  may, 
without  previous  request  to  depart  or  desist,  use  violence  in  re- 
turn in  the  first  instance  proportionate  to  the  force  of  the  tres- 
passer for  the  purpose  only  of  subduing  his  violence." 

If  one  enters  the  house  of  another  and  makes  an  imlawful  as- 
sault, such  a  person  may  use  force  to  expel  him  from  the  house, 
and  resistance  to  such  attempt  is  not  justified.  O'Connell  v.  Sam- 
uel, 81  Hun,  361,  30  N.  Y.  Supp.  889,  62  St.  Eep.  143. 

In  order  to  justify  an  assault  in  ejecting  a  trespasser  who  has 
entered  peaceably,  it  should  be  shown  that  the  trespasser  was  re- 
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quested  to  depart  and  refused  to  do  so.  People  v.  Van  Vechten, 
2  N.  Y.  Cr.  292. 

In  Filkins  v.  People,  69  N".  Y.  106,  it  is  held  as  a  general 
principle  that  if  one  comes  forcibly  upon  the  premises  of  another 
without  right,  the  latter  can  oppose  with  force  at  once  and  with- 
out previous  request  to  desist,  as  there  is  no  time  to  make  the  re- 
quest. Citing  Greene  v.  Ooddard,  2  Salk.  641;  Tullay  v.  Reed, 
1  C.  &  P.  296 ;  Weaver  v.  Bush,  8  T.  R  78. 

The  owner  of  land  bounded  by  tide  water,  who  is  grantee  of  the 
adjoining  land  below  high-water  mark,  may  exclude  persons  from 
entering  thereon,  and  if  he  uses  no  more  force  than  actually  neces- 
sary he  cannot  be  held  in  damages  for  assault.  Nolan  v.  RocJc- 
away  Park  Imp.  Co.,  76  Hun,  458,  59  St.  Eep.  175,  28  K  Y. 
Supp.  102 ;  also  85  Hun,  617,  66  St.  Rep.  416. 

It  has  been  held  that  if  after  the  surrender  of  the  lease  of  a 
church  the  pastor  of  the  former  lessee  enters  and  occupies  the 
pulpit,  and  insists  upon  preaching,  the  lessor  is  justified  in  re- 
moving him  by  force  from  the  pulpit  and  from  the  church,  using 
only  such  force  as  is  necessary,  if  after  notice  he  refuses  to  leave. 
Conway  v.  Carpenter,  80  Hun,  429,  62  St.  Rep.  33,  37  N.  Y. 
Supp.  315. 

But  in  the  same  case  on  a  former  appeal  in  73  Hun,  540,  56 
St.  Rep.  429,  26  K  Y.  Supp.  255,  it  was  held  that  where  the 
determination  of  the  lease  was  uncertain,  its  determination  is  not 
a  justification  for  the  forcible  removal  of  the  pastor,  who  had  no 
notice  of  such  determination. 

In  assault  and  battery  the  defendant  may  give  evidence  that  he 
committed  the  same  in  defense  of  real  property,  and  that  he  owned 
the  premises  upon  which  the  same  was  committed,  and  if  such 
assault  was  made  in  resisting  persons  from  entering  upon  his 
premises,  an  open  highway,  the  defendant  may  prove  that  such 
highway  was  laid  without  his  consent  through  his  roadway  four 
years  ago.     (Criminal  case.)    Harrington  v.  People,  6  Barb.  607. 

One  is  justified  in  using  force  to  prevent  another  from  entering 
his  premises  to  take  away  a  chattel,  although  the  chattel  is  really 
owned  by  the  trespasser.  In  such  cases  if  the  owner  cannot  regain 
possession  peaceably  he  must  resort  to  his  legal  remedy.  Newkirk 
V.  Sabler,  9  Barb.  652. 

A  landlord  who  is  put  in  possession  of  his  premises  by  war- 
rant under  summary  proceedings  is  justified  in  using  so  much 
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force  as  is  necessary  to  defend  himself  and  maintain  possession 
jigainst  the  defendant    Sage  v.  Harpending,  49  Barb.  166. 

In  an  action  for  false  imprisonment  it  was  held  to  be  a  com- 
plete justification  for  the  arrest  of  the  plaintiff  where  the  defend- 
•  ant  peaceably  entered  the  defendant's  premises  to  make  an  arrest 
for  violation  of  the  Excise  Law,  and  was  there  assaulted.  Parke 
V.  Oilligan,  14  Misc.  Eep.  121,  35  N.  Y.  Snpp.  477. 

Whether  a  person  defending  his  lands  and  goods  uses  greater 
force  than  is  necessary  or  is  proportionate  to  the  force  of  the  tres- 
passer, is  a  matter  for  the  jury  under  proper  instructions  from 
the  court.  Filkins  v.  People,  69  N.  Y.  106, 1  Bussell  on  Criminal 
Law,  609. 

Where  a  tenant,  dispossessed  in  simmiary  proceedings,,  brings  an 
action  against  the  landlord  for  assault  and  battery  committed  by 
the  landlord  in  defending  his  possession,  it  was  held  that  the  only 
question  for  the  jury  is  as  to  whether  the  defendant  landlord  used 
excessive  force.     Sage  v.  Harpending,  49  Barb.  166. 

But  the  mere  right  to  the  possession  of  real  property,  however 
perfect,  will  never  justify  the  use  of  violence  in  enforcing  it. 
MicJcles  Case,  1  City  H.  Eec.  96;  Mickles  v.  Edwards,  1  City  H. 
Eec.  119. 

Though  the  actual  possession  of  real  property  will  justify  the 
possessor  in  using  violence  in  order  to  defend  the  same,  yet  a  mere 
right  to  possession  will  not  justify  one  in  committing  assault  and 
battery  upon  another  for  the  purpose  of  reducing  his  right  to 
actual  possession.  And  when  both  parties  claim  to  have  been  in 
actual  possession  at  the  time,  the  question  is  for  the  jury.  Parsons 
v.  Brown,  16  Barb.  590. 

It  is  a  rule  that  the  mere  right  to  possession  will  not  justify 
the  use  of  force  in  taking  possession;  so  held  where  one  by  as- 
sault and  battery  attempted  to  prevent  the  use  of  a  right  of  way 
owned  by  another  which  was  claimed  to  be  forfeited.  McMillan 
V.  Cronin,  75  N.  Y.  474,  dismissing  appeal  from  13  Hun,  68. 

As  to  the  retaking  of  real  property  by  mere  act  of  the  party, 
see  3  Bl.  Comm.  5. 

In  Bliss  V.  Johnson,  73  N.  Y.  533,  it  was  said :  "  It  is  an 
elementary  principle  that  one  may  justify  assault  and  battery  in 
self-defense  or  in  defense  of  his  possession  of  real  or  personal 
property.  But  the  general  rule  is  that  a  right  of  property  merely, 
not  joined  with  the  possession,  will  not  justify  the  owner  in  com- 
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mitting  an  assault  and  battery  upon  the  person  in  possession,  al- 
though  the  possession  is  wrongfully  withheld.  This  rule  is  founded 
upon  considerations  of  public  policy,  to  prevent  parties  from  dis- 
turbing the  public  peace  by  attempts  to  right  themselves  by  force 
instead  of  resorting  to  the  remedy  by  action."  (Sting  Pollen  v. 
Brewer,  7  C.  B.  (N.  S.)  371;  Parsons  v.  Brown,  15  Barb.  690; 
Sampson  v.  Henry,  11  Pick.  387. 

Although  one  has  a  legal  right  to  the  possession  of  real  property 
he  is  not  justified  in  entering  and  forcibly  expelling  another  who 
is  in  actual  possession,  and  he  is  liable  for  assault  and  battery  in 
so  doing.  Bristor  v.  Burr,  120  N.  Y.  431,  citing  Parsons  v. 
Brown,  15  Barb.  590;  Bliss  v.  Johnson,  73  N.  Y.  629;  McMillan 
v.  Cronin,  75  K  Y.  474. 

The  same  principle  has  been  held  where  such  right  to  possession 
is  merely  founded  upon  a  tax  title.  O'Donnell  v.  Mclntyre,  118 
N.  Y,  156,  28  St.  Rep.  619,  affirming  37  Hun,  623.  See  also  1 
St.  Rep.  68. 

In  regard  to  the  limitation  put  upon  regaining  the  possession 
by  one  having  the  right,  it  has  been  laid  down  that  one  having  the 
right  to  possession,  if  he  can  enter  peaceably  and  without  force, 
from  that  time  is  in  actual  possession,  and  the  possession  of  one 
having  no  right  thereto  is  ended.  In  respect  to  possession  and  the 
right  to  regain  it  by  force,  a  mere  temporary  absence  of  one  having 
such  right  will  not  give  possession  to  a  stranger  who  enters  without 
right  during  the  absence  of  such  person,  and  that  the  owner  upon, 
returning  is  justified  in  removing  the  intruder  by  force.  Bliss  v. 
Johnson,  73  N.  Y.  634. 

If  a  landlord  mistakes  his  legal  rights  and  forcibly  removes 
another  from  his  premises  he  becomes  a  trespasser  and  is  liable 
for  such  damage  as  is  sustained  by  reason  of  the  assault  Morgan 
V.  Powers,  83  Hun,  298,  31  N.  Y.  Supp.  954,  64  St.  Rep.  749. 

The  defense  of  a  right  or  claim  to  possession  cannot  be  main- 
tained by  one  who  has  wrongfully  expelled  another  by  force  in  a 
case  where  the  other  endeavored  to  regain  possession.  Newman  v. 
Marshall,  20  J.  &  S.  202. 

But  even  a  trespasser,  as  one  attempting  to  levy  under  void 
execution,  cannot  be  wantonly  assaulted,  and  may  protect  himself 
by  force  from  unreasonable  or  wanton  violence  committed,  or  sought 
to  be  conunitted,  by  the  party  trespassed  upon.  This  is  owing  to 
the  fact  that  the  latter  is  not  justified  in  using  this  description  of 
violence  under  the  circumstances.     He  can  lawfully  use  no  more 
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than  is  proper  or  necessary  to  prevent  trespassing  upon  his  right 
JPeople  V.  Ovlick,  Hill  &  Den.  Supp.  230. 

SUBDIVISION  4. 
Defense  of  Pexsonal  Property. 

In  Filkins  v.  People,  69  N.  Y.  106,  it  is  said:  "  It  is  not  dis- 
puted that  a  man  may  justify  an  assault  and  battery  in  defense 
of  his  lands  or  goods,  or  of  the  goods  of  another  delivered  to  him 
to  keep." 

If  one  is  attempting  to  commit  violence,  such  as  murder  or 
rape,  upon  the  person,  or  upon  the  property,  such  as  arson  or 
burglary,  not  only  the  person  injured  may  repel  by  force,  but 
even  his  servant  then  attending  upon  him,  or  any  other  person 
present,  may  interpose  and  prevent  the  injury,  and  in  the  latter 
case  the  owner,  or  any  member  of  his  family,  even  a  lodger  with 
lim,  may  kill  the  assailant  to  prevent  mischief.  Scribner  v.  Beach, 
4  Den,  451,  citing  Foster's  Crown  Law,  273. 

The  owner  of  property  is  not  obliged  to  stand  by  and  see  a 
thief  or  trespasser  take  the  same  from  his  premises.  Nor  is  he 
limited  to  mere  verbal  remonstrances.  The  force  which  may  be 
exerted  depends  upon  the  exigencies  of  the  particular  case.  If 
the  retaking  of  the  property  is  resisted  the  owner  may  lawfully 
use  so  much  force  as  may  be  necessary  to  prevent  it  This  rule 
^Iso  holds  as  to  the  agent  of  the  owner.  Oyre  v.  Culver,  47  Barb. 
£92. 

It  is  held  in  People  v.  Hubbard,  24  Wend.  368,  that  a  sheriff 
may  be  lawfully  resisted  in  carrying  away  property  from  a  house, 
the  outer  door  of  which  being  shut,  he  opened,  for  the  purpose 
of  levying  under  execution. 

The  general  principle  seems  to  be  that  the  owners  of  either  real 
or  personal  property  are  justified  in  resuming  possession  of  their 
^oods  if  it  can  be  done  without  violence  or  breach  of  the  peace. 
Scribner  v.  Beach,  4  Den.  448. 

As  to  the  retaking  of  personal  property  by  mere  act  of  the  party, 
«ee  3  Bl.  Comm.  4. 

One  who  has  lost  possession  of  a  chattel  through  the  act  of  his 
agent  in  leaving  it  upon  the  premises  of  another  party,  cannot 
enter  and  take  the  same  by  force,  and  if  he  is  resisted  by  the  owner 
of  the  premises,  under  such  circumstances  the  owner  is  not  liable 
as  for  assault  and  battery.    Newkirk  v.  Sahler,  9  Barb.  652. 
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In  respect  to  personal  property  the  right  of  recaption  exists  witk 
the  caution  that  it  be  not  exercised  violently  or  be  a  breach  of  tha 
peace,  for  should  these  accompany  the  act  the  party  would  be  an- 
swerable criminally.  Scribner  v.  Beach,  4  Den.  448.  See  also 
Spencer  v.  McOowen,  13  Wend.  266. 

In  a  criminal  case  it  was  held  that  one  cannot  justify  an  assault 
and  battery  in  exercising  the  right  of  recaption  of  goods  taken 
under  attachment  against  another  person,  if  the  process  of  the: 
officer  is  regular  on  its  face,  even  though  the  person  issuing  it  had 
no  jurisdiction.    People  v.  Cooper,  13  Wend.  379. 

SUBDIVISION  5. 
ConaeBt 

The  consent  of  the  person  assaulted  is  a  complete  defense  in  a 
civil  action.  Thus,  where  a  husband  and  wife  sued  the  defendant 
for  assault  and  battery  in  a  case  where  the  defendant,  at  the  re- 
quest of  the  wife,  rescued  her  from  the  husband  to  prevent  him 
from  taking  her  away  from  a  Shaker  settlement,  which  she  did 
not  wish  to  leave,  it  was  held  that  the  consent  and  request  of  the 
wife  was  an  entire  defense.    Pillon  v.  Bushnell,  5  Barb.  156. 

Though  there  is  some  conflict  of  opinion  it  would  seem  that  con-^ 
sent  is  not  a  defense  to  the  criminal  action  of  assault  and  battery, 
because  in  such  an  action  the  public  acts  as  plaintiff,  and  not  the 
person  injured.  See  opinion  of  Stephens,  J.,  in  Reg.  v.  Coney,  & 
Q.  B.  Div.  534. 

The  consent  of  an  infant  to  an  indecent  assault  is  no  defense  in 
a  criminal  prosecution.  Hays  v.  People,  1  Hill,  352 ;  Singer  v. 
People,  15  Hun,  418,  affirmed  75  N.  Y.  608.  Though  in  the 
criminal  case  of  People  v.  Parsons,  2  N.  Y.  Or.  114,  it  was  held, 
that  the  assent  of  a  child,  even  of  tender  years,  is  a  defense  to  a 
charge  of  indecent  assault.  To  the  contrary,  see  Hays  v.  People,. 
1  Hill,  352. 

The  consent  of  the  female  is  a  defense  to  an  action  for  assault 
and  battery  coupled  with  rape.  See  1  Bishop  on  Criminal  Law^ 
§§  259-261,  733. 

It  seems  that  consent  to  an  indecent  assault  is  a  defense  in  st 
civil  action  for  damages.  The  court  said :  "  The  jury  must  still 
be  satisfied  that  there  was  no  consent,  and  that  resistance  was  made 
to  the  extent  of  the  woman^s  ability.  What  that  ability  was,  must, 
in  many  cases,  depend  not  only  upon  her  strength  and  power  to^ 
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defend  herself  or  make  herself  heard^  but  also  upon  the  element 
of  fear  when  it  exists."    Dean  v.  Baplee,  145  N.  Y.  324. 

It  was  held,  however,  in  this  case  that  the  age,  strength,  and 
relation  of  the  parties,  etc.,  are  all  elements  which  bear  upon  the 
question  of  consent,  which,  under  the  facts  of  the  case,  is  a  question 
for  the  jury. 

In  a  criminal  case  it  was  held  that  a  conviction  cannot  be  sus- 
tained where  no  battery  has  been  committed,  attempted,  intended, 
or  threatened  by  the  party  accused,  and  there  is  no  exception  to 
this  rule  in  the  case  of  an  indignity  offered  to  a  female  where  she 
is  a  consenting  party  to  the  act  involving  her  own  dishonor. 
People  V.  Bransby,  32  N.  Y.  525. 

In  a  criminal  prosecution  for  indecent  assault  and  battery  upon 
young  girls  under  twelve  years  of  age,  it  is  not  necessary  to  show 
positive  resistance  on  their  part. 

In  regard  to  consent  to  a  prize-fight  as  a  defense  to  a  civil  action 
there  is  an  unfortunate  conflict  of  authority,  and  in  some  cases  an 
apparent  misapprehension  of  the  principles  to  be  applied. 

The  consent  of  parties  to  a  prize-fight  is  no  defense  in  a  criminal 
action  for  the  breach  of  peace,  as  the  public  is  plaintiff,  and  both 
parties  are  in  the  wrong.  See  1  Bishop  on  Criminal  Law,  §§257- 
263 ;  2  Bishop  on  Criminal  Law,  §§  35,  36. 

In  respect  to  prize-fights  the  doctrine  is  thus  stated :  "  There 
is  no  doubt  that  prize-fights  are  altogether  illegal ;  indeed,  just  as 
much  so  as  that  a  person  should  go  out  to  fight  with  deadly  weap- 
ons, and  it  is  not  at  all  material  which  party  strikes  the  first  blow ; 
and  all  persons  who  go  to  a  prize-fight  to  see  the  combatants  strike 
each  other,  and  who  are  present  when  they  do  so,  are,  in  point  of 
law,  guilty  of  assault  1  Russell  on  Crimes,  854 ;  Rex  v.  Perkins, 
4  Car.  &  P.  537,  19  E.  C.  L.  515. 

The  later  English  doctrine  seems  to  overrule  the  earlier  cases, 
and  in  the  case  of  Reg.  v.  Coney,  8  Q.  B.  Div.  534,  it  was  held 
that  to  prove  that  defendant  was  voluntarily  at  a  fight  and  looking 
on,  without  other  evidence,  is  not  enough  to  justify  a  conviction  for 
aiding  and  abetting  the  fight. 

1  Bishop  on  Criminal  Law,  §§  632,  633,  states  as  follows :  "A 
mere  presence  is  not  sufficient,  nor  is  it  alone  sufficient  in  addition, 
that  the  person  present,  unknown  to  the  other,  mentally  approves 
what  is  done.  There  must  be  something  going  a  little  further,  as, 
for  example,  some  word  or  act.    The  party  to  be  charged  must,  in 
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the  language  of  Cockbum,  Ch.  J.,  '  incite  or  procure,  or  encourage 
the  act.' " 

The  criminal  aspect  of  prize-fights  in  this  State  is  governed  by 
section  458  of  the  Penal  Code. 

In  respect  to  the  effect  of  consent  to  a  prize-fight,  as  bearing  on 
a  civil  action,  there  is  some  contradiction  among  the  authorities. 
It  has  frequently  been  held  that  consent  of  the  plaintiff  to  the  fight 
is  no  bar  to  his  action.  Bell  v.  Hansley,  3  Jones  (N.  C),  131; 
Stout  V.  Wren,  1  Hawks  (K  C),  420,  9  Am.  Dec.  653 ;  Adams  v. 
^Yagner,  33  Ind.  531,  5  Am.  Rep.  231;  Com.  v.  Colberg,  119 
Mass.  350,  20  Am.  Eep.  328. 

Though  consent  of*  the  plaintiff  to  the  fight  may  be  given  in 
mitigation  of  damages.  Adams  v.  Wagone,  33  Ind.  531,  5  Am. 
Rep.  231;  Logan  v.  Austin,  1  Stew.  (Ala.)  476. 

So  it  will  be  seen  that  many  decisions  hold  that  the  doctrine 
of  leave  and  license,  or  the  maxim  of  volenti  non  fit  injuria  does 
not  apply  in  assault  and  battery  upon  the  ground  that  the  consent 
to  a  prize-fight  is  in  itself  illegal.  See  also  Pollock  on  Torts, 
chap.  4. 

In  the  true  theory  of  civil  wrongs  the  party  to  a  prize-fight 
would  have  no  civil  action  against  his  opponent  for  the  assault  as 
he  has  consented  thereto.  Nevertheless  there  are  cases  where  the 
defense  between  a  civil  and  criminal  action  seem  to  be  overlooked, 
and  which  have  held  that  one  may  maintain  a  civil  action  for 
battery  in  an  affray  to  which  he  consented.  See  Adams  v. 
Wagoner,  33  Ind.  531;  Stout  v.  Wren,  1  Hawks  (N.  C),  420; 
Bell  V.  Hansley,  3  Jones  (N.  O.),  131;  Com.  v.  Colberg,  119 
Mass.  350. 

Bishop  on  Non-Contract  Law  says  (§  196),  that  decisions 
like  this  have  proceeded  on  a  misapprehension,  overlooking  the 
established  law  not  brought  to  the  notice  of  the  judges,  and  should 
not  be  followed  in  future  cases. 

There  is  a  difference,  of  course,  in  respect  to  fights  which  are 
more  in  the  nature  of  games,  as,  for  example,  fencing  or  playing 
with  blunt  swords.  These  are  lawful  because  the  players  mean  no 
harm  for  each  other,  as  is  shown  by  their  masks  and  pads. 

This  principle  was  brought  out  in  the  case  of  Reg.  v.  Coney,  8 
Q.  B.  Div.  534,  the  court  writing  as  follows :  "  The  true  view  is, 
I  think,  that  a  blow  struck  in  anger,  or  which  is  likely  or  is  in- 
tended to  do  corporeal  hurt,  is  an  assault,  and  that  an  assault 
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being  a  breach  of  the  peace  and  unlawful,  the  consent  of  the  person 
struck  is  immaterial.  If  this  view  is  correct,  a  blow  struck  in  a 
prize-fight  is  clearly  an  assault ;  but  playing  with  single  sticks  or 
wrestling  do  not  involve  an  assault;  nor  does  boxing  with  gloves 
in  the  ordinary  way." 

As  to  the  effect  of  consult  as  a  defense  for  assault  and  battery, 
see  BarhoU  v.  Wright,  45  Ohio  St.  179, 12  K  E.  186. 

The  doctrine  of  contributory  negligence  on  the  part  of  the  plain- 
tiff has  no  application  in  an  action  for  assault  and  battery.  Kain 
V.  Larkm,  56  Hun,  79,  9  N.  Y.  Supp.  89. 

SUBDIVISION  6. 
Acddent. 

There  is  no  liability  for  assault  and  battery  arising  from  in- 
evitable accident,  or  which  ordinary  human  care  and  foresight 
are  unable  to  guard  against.  It  was  so  held  in  a  case  where  the 
defendant's  child  threw  a  stone  which  struck  plaintiff's  daughter, 
putting  her  eye  out,  and  where  it  did  not  appear  that  the  injury 
was  inflicted  by  design  or  carelessness,  but  on  the  contrary  that  it 
was  accidental.  Harvey  v.  Dunlop,  Hill  &  Den.  193,  citing 
Weaver  v.  Ward,  Hob.  134 ;  Gibbon  v.  Pepper,  4  Mod.  405 ;  Wake- 
man  V.  Robinson,  1  Bing.  213 ;  Bullock  v.  Babcock,  3  Wend.  391. 

The  latter  case  cites  several  early  cases  where,  although  the  in- 
jury was  accidental,  the  defendant  was  held  in  trespass;  as  for 
example,  where  in  shooting  at  butts  an  archer's  arrow  glanced  and 
struck  another.  Year-Book,  21  Hen.  VII,  28a.  Or  where  i)ersons 
were  exercising  at  arms,  one  whose  gun  accidentally  went  off  was 
held  liable  in  trespass  for  the  injury  caused.  Weaver  v.  Ward, 
Hobart^  134.  In  the  last  case  it  was  said :  "  Therefore,  if  a 
lunatic  hurt  a  man  he  shall  be  answerable  in  damages  and  no  man 
shall  have  an  excuse  of  trespass  unless  it  shall  be  done  utterly 
without  his  fault." 

In  the  case  of  infants  it  seems  that  an  injury  might  properly 
be  considered  unavoidable  accident  which  would  not  be  so  con- 
sidered if  done  by  an  adult    Bullock  v.  Babcock,  3  Wend.  391. 

In  Scott  V.  Shepard,  2  W.  Bl..  894,  it  was  held  that  if  one 
assaults  another  who  in  lifting  up  his  stick  to  defend  himself  hits 
a  third  person,  that,  nevertheless,  an  action  lies  against  the  person 
giving  the  accidental  blow.  But  in  Morris  v.  Piatt,  32  Conn.  75, 
it  was  held  that  where  a  person  in  lawful  self-defense  fires  a 
28 
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pistol  at  another  and  wounds  an  innocent  bystander,  he  is  not 
liable  if  he  is  not  guilty  of  negligence.  For  the  same  principle^ 
see  Paxton  v.  Voyer,  67  111.  132,  also  Brown  v.  Kendall,  6  Cush. 
292.  But  one  may  be  liable  for  an  injury  to  a  third  person  re- 
sulting from  a  scuffle  between  two  others,  although  done  from 
good  nature  and  from  good  motives.  Johnson  v.  McConnell,  15 
Hun,  293. 

For  a  case  discussing  at  some  length  the  question  of  intent  and 
of  accident  in  trespass,  see  Percival  v.  Hickey,  18  Johns.  257. 

On  this  subject  see  also  Laidlaw  v.  Sage,  158  N.  Y.  73. 

Where  the  blow  which  constituted  the  assault  and  battery  was 
directed  toward  another  person  in  anger,  but  accidentally  hit  the 
plaintiff,  it  was  held  that  this  was  not  an  accident  which  would 
justify  the  assault    Coming  v.  Coming,  6  N.  Y.  103. 

SUBDIVISION  7. 
PxoTocatioB. 

Provocation  is  not,  strictly  speaking,  a  defense,  but  only  goes 
in  mitigation  of  damages. 

The  following  extract  from  the  opinion  of  Spencer,  Ch.  J.,  in 
Lee  V.  Woolsey,  19  Johns.  320,  gives  the  general  statement  re- 
garding the  bearing  of  provocative  words  and  acts  as  a  defense: 
"  The  evidence  offered  and  overruled  could  neither  be  admitted 
in  mitigation  of  damages,  nor  as  explanatory  of  the  transaction. 
The  only  view  in  which  the  evidence  could  be  admissible  would 
be  for  the  purpose  of  showing  that  the  defendant,  under  the  in- 
fluence of  excited  and  irritated  passions,  was  impelled  by  a  sense 
of  the  injury  done  to  him  by  the  plaintiff,  thus  to  redress  himself. 
The  law,  in  tenderness  to  human  frailties,  distinguishes  between 
an  act  done  deliberately  and  an  act  proceeding  from  sudden  heat. 
If,  upon  a  sudden  quarrel,  two  persons  fight,  and  the  one  kills  the 
other,  this  is  manslaughter  only.  So,  if  a  man  be  greatly  pro- 
voked, as  by  pulling  his  nose,  or  other  great  indignity,  and  im- 
mediately kills  the  aggressor,  though  this  is  not  excusable,  the  of- 
fense is  a  mitigated  homicide ;  for  there  is  no  previous  malice.  But 
in  every  case  of  homicide  upon  provocation,  if  there  be  a  sufficient 
time,  intervening  the  affront  and  the  killing,  for  passion  to  sub- 
side, and  reason  to  interpose,  the  offense  becomes  murder. 
In  analogy  to  this  principle,  evidence  in  civil  actions  for  assaults 
and  batteries,  in  mitigation  of  damages,  has  been  admitted,  to 
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show  a  provocation  on  the  part  of  the  party  complaining  of  the 
injury.  But  the  provocation  must  be  so  recent  as  to  induce  a 
fair  presumption  that  the  violence  done  was  committed  during  the 
continuance  of  the  feelings  and  passions  excited  by  it.  On  any 
other  principle,  the  law  would  countenance  the  most  revengeful 
feelings;  and  indirectly,  also,  an  appeal  by  persons  conceiving 
themselves  injured,  to  force  and  violence." 

The  mere  utterance  of  words,  however  insulting  and  unjusti- 
fied, are  not  an  excuse  in  assault,  although  evidence  thereof  may 
be  given  in  mitigation  of  damages.  So  held  as  to  a  common 
carrier  where  a  passenger  used  indecent,  insulting,  and  provoking 
language  to  a  conductor.  Held^  that  this  did  not  prevent  a  recovery 
against  the  carrier,  although  evidence  of  the  improper  language 
was  admissible  in  mitigation  of  damages.  Webber  v.  Brooklyn, 
etc.,  B.  B.  Co.,  47  App.  Div,  306,  62  N.  Y.  Supp.  1,  distinguish- 
ing Scott  V.  Central  Park,  North  dk  East  Biver  B.  B.  Co.y  53  Hun, 
414,  6  N.  Y.  Supp.  382,  as  to  the  extent  to  which  an  owner  or 
occupant  of  property  may  act  in  protection  of  his  possession.  See 
Foye  V.  Sewell,  21  Abb.  N.  C.  15 ;  Conway  v.  Carpenter,  80  Hun, 
428,  30  N.  Y,  Supp.  315. 

Provocation  is  no  defense  to  an  assault  and  battery  where  there 
has  been  time  for  reflection  and  for  the  passions  to  cool,  and 
cannot  be  taken  into  consideration  by  the  jury  in  assessing  dam- 
ages. Ellsworth  V.  Thompson,  13  Wend.  658 ;  Lee  v>.  Woolsey,  19 
Johns.  319. 

Provocation,  in  order  to  be  given  in  evidence,  must  be  so  recent 
and  immediate  as  to  induce  a  presumption  that  the  violence  was 
done  under  the  immediate  influence  of  the  feelings  and  passions 
excited  by  it.  Thus,  the  defendant  cannot  show  any  acts  or  declara- 
tions of  the  plaintiff,  no  matter  how  provocative,  if  they  are  not 
so  connected  that  they  must  clearly  be  considered  as  part  of  the 
one  and  same  transaction  with  the  assault  Lee  v.  Woolsey,  19 
Johns.  318. 

The  fact  that  a  passenger  while  remonstrating  with  a  conductor 
used  indecent  and  provoking  language  does  not  justify  a  con- 
ductor in  assaulting  him,  or  prevent  the  passenger  from  recover- 
ing from  the  company.  It  seems,  however,  that  this  would  not  be 
the  case  if  he  had  used  the  language  with  the  intention  of  bringing 
about  the  assault.  Webber  v.  Brooklyn,  etc..  By.  Co.,  47  App. 
Div.  806,  96  St  Eep.  1,  62  N.  Y.  Supp.  1. 
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4.  Expulsion  from  public  places 438 

5.  Officers  of  justice 441 

§  1.  Husband  and  wife. —  At  common  law  in  England  a  hus- 
band could  chastise  his  wife  gently.  Bacon's  Abr.,  tit  "Assault 
and  Battery,"  chap.  373 ;  1  Bl.  Comm.  444. 

At  common  law  a  husband  might  give  his  wife  a  moderate  cor- 
rection upon  the  theory  that  as  he  was  responsible  for  her  mis- 
behavior, it  was  reasonable  that  he  should  have  the  power  of  re- 
straining her  by  domestic  chastisement,  the  same  as  a  man  is  al- 
lowed to  correct  his  apprentices  or  children.     See  1  Bl.  Comm.  444. 

The  Supreme  Court  of  North  Carolina,  following  the  common 
law,  decided  that  a  husband  had  the  right  to  whip  his  wife  "  with 
a  stick  as  large  as  his  finger,  but  not  larger  than  his  thumb.''  State 
V.  Rhodes,  Phill.  (N.  C.)  453  (1866). 

But  modem  authorities  do  not  recognize  this  rule  and  it  is  con- 
sidered a  barbarous  custom.  See  Schackett  v.  Schackett,  40  Vt. 
195 ;  Commonwealth  v.  McAfee,  108  Mass.  458 ;  People  v.  Win- 
ters, 2  Park.  Cr.  10.  It  should  be  remembered,  however,  that 
as  between  husband  and  wife  in  a  civil  action,  this  defense  could 
never  be  urged  by  the  husband  to  justify  an  assault,  because  the 
wife  cannot  sue  the  husband  in  a  civil  action  for  assault  and 
battery.  Webb's  Pollock  on  Torts  (Enl.  Am.  ed.),  150;  Ahhe 
V.  Ahhe,  22  App.  Div.  484,  48  N.  Y.  Supp.  25. 

A  husband  may  defend  himself  against  the  attack  of  his  wife, 
and  may  restrain  her  from  using  violence  against  herself  or 
others,  though  he  has  no  right  to  beat  her  or  inflict  punishment 
upon  her.    People  v.  Winters,  2  Park.  Or.  10. 

§  2.  Parents  and  teaoken. —  Parents,  of  course,  may  physically 
chastise  their  children.  1  Bl.  Comm.  452.  In  the  early 
Roman  law  the  father  had  power  of  life  and  death  over  his  chil- 
dren on  the  theory  that  he  who  gave  had  also  the  power  to  take 
away.  A  parent  is  liable  for  excessive  beating  of  his  child,  but 
what  constitutes  excess  is  a  question  for  the  jury.     Johnson  v. 
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State,  2  Humph.  283.  On  the  general  subject,  see  State  v.  Jones, 
96  K  C.  588 ;  People  v.  Cooper,  8  How.  Pr.  288.  Of  course,  a 
parent  cannot  inflict  unreasonable  punishment  upon  a  child. 
Fletcher  v.  People,  52  HI.  395;  Commonwealth  v.  Coffey,  121 
Mass.  66. 

By  section  223  of  the  Penal  Code,  subdivision  4,  force  or  vio- 
lence toward  the  person  of  another  is  not. unlawful  when  com- 
mitted by  a  parent,  or  authorized  agent  of  any  parent,  or  by  any 
guardian,  master,  or  teacher  in  the  exercise  of  lawful  authority 
to  restrain  or  correct  his  child,  ward,  apprentice,  or  scholar,  and 
the  force  or  violence  used  is  reasonable  in  manner  and  moderate 
in  degree. 

Where  a  person  having  a  niece,  who  was  also  his  adopted  daugh- 
ter, struck  her  in  anger,  aroused  by  seeing  her  riding  with  a  person 
who  had  seduced  her  and  with  whom  she  was  living,  he  was  held 
liable  in  damages  for  assault  and  battery.  '^  The  defendant  did 
not  stand  in  a  position,  or  hold  any  relation  with  her,  enabling 
him  to  claim  any  better  ground  than  any  other  good  citizen  could, 
to  mitigate  the  damages  for  personal  violence  upon  her,  by  reason 
of  excited  feelings  from  such  a  cause."  Coming  v.  Coming,  6 
N.  Y.  104. 

Where  a  father  directed  one  as  his  agent  to  bring  his  son  from 
one  place  to  another,  and  where  such  agent  was  obliged  by  the 
resistance  of  the  son  to  employ  constraint,  using  no  more  force  in 
effecting  his  purpose  than  was  necessary,  it  was  held  that  an  action 
for  false  imprisonment  and  assault  and  battery  could  not  be  main- 
tained against  the  agent.  Hernandez  v.  Camobeli,  10  How.  Pr. 
433,  4  Duer,  642. 

A  teacher  may  punish  his  scholar  for  refractory  conduct  if  the 
punishment  is  not  unreasonable.  Morrises  Case,  1  City  H. 
Eec.  52. 

Of  the  relation  of  a  teacher  and  his  pupil  the  court  says,  in 
Starr  v.  lAftchild,  40  Barb.  541,  of  the  teacher,  standing  in  the 
place  of  the  parent,  "  He  had  all  the  rights  incident  to  that 
relation;  and  upon  the  question  of  the  transgression  of  the 
rules  of  the  school,  or  the  observances  necessary  to  the  gov- 
ernment and  good  order  of  his  family,  we  regard  his  authority 
as  all  but  absolute,  and  not  open  to  examination  and  inquiry. 
*  *  *  He  is  also  the  sole  and  absolute  judge  of  the  punish- 
ment to  be  inflicted,  with  this  limitation,  that  it  shall  be  reason- 
able and  usual,  and  not  destructive  of  the  objects  of  the  relation, 


Digitized  by  VjOOQIC 


438  ASSAULT   AND    BATTEBT. 

Art.  4.    Defenses. 

or  subversive  of  the  contract  under  which  the  relation  exists." 
(This  was  an  action  on  contract;  not  for  assault  and  battery.) 

So  a  master  may  chastise  an  apprentice  in  the  same  way  that  a 
father  may  chastise  his  child,  though  such  punishment  must 
not  be  immoderate.  Moreover,  the  authority  is  strictly  personaL 
Not  can  a  master  direct  or  permit  another  to  chastise  an  appren- 
tice for  any  offense  whatever.  People  v.  Phillips,  1  Wheel.  Cr. 
Cas.  165. 

A  master  was  held  criminally  guilty  of  assault  and  battery  for 
chastising  an  apprentice  for  attending  a  trial  as  a  witness  in 
obedience  to  a  subpcena.     People  v.  Sniff  en,  1  Wheel.  Cr.  Cas.  652. 

At  common  law  the  master  of  a  vessel  could  inflict  moderate 
correction  for  sufficieilt  cause  upon  a  seaman,  and  was  guilty  of 
assault  and  battery  if  he  exceeded  the  bounds  of  moderation. 
Brown  v.  Howard,  14  Johns.  119. 

As  to  the  authority  of  a  master  over  seaman,  see  2  Bos.  &  P. 
224;  3  Day,  285  j  Abbot  on  Shipping,  125. 

At  common  law  commanders  in  the  navy,  army,  and  masters  of 
merchant  vessels  had  authority  to  use  violence  to  maintain  dis- 
cipline, but  now  by  U.  9.  Eev.  Stat.  239,  243,  284,  and  900,  flog- 
ging is  forbidden  in  the  army,  navy,  military  prisons,  and  on 
board  vessels  of  commerce. 

The  owners  of  a  vessel  are  not  liable,  however,  for  any  damages 
for  the  acts  of  the  master  in  assaulting  and  injuring  a  seaman  on 
the  high  seas.  Oabrielson  v.  Waydell,  135  N.  Y.  1  (Maynard, 
Finch,  and  O'Brien,  JJ.,  dissenting). 

§  3.  Preservation  o£  peace. —  A  person  witnessing  an  affray  may 
lay  hands  upon  those  engaged  in  it  for  the  purpose  of  putting  a 
stop  thereto.  Noden  v.  Johnson,  16  Q.  B.  218 ;  Timothy  v.  Simp- 
son, 6  Car.  &  P.  500. 

Where  the  defendant,  at  the  request  of  plaintiff,  aided  her 
against  her  husband,  who  wished  to  take  her  away  against  her 
will,  it  was  held  that  the  facts  constituted  a  complete  defense  to 
an  action  subsequently  brought  by  the  husband  and  wife  for  as- 
sault and  battery.    Pillou  v.  Bushnell,  5  Barb.  161. 

§  4.  Expnlaion  from  public  places. —  Blackstone  says :  "  Thus, 
too,  in  the  exercise  of  an  oflBce,  as  that  of  church  warden  or  beadle, 
a  man  may  lay  hands  upon  another  to  turn  him  out  of  church,  and 
prevent  his  disturbing  the  congregation.     And,  if  sued  for  this 
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or  the  like  battery,  he  may  set  forth  the  whole  case,  and  plead  that 
he  laid  hands  upon  him  gently,  molliter  manus  imposuit,  for  this 
purpose.^^     3  BL  ConmL  121. 

Though  one  must  behave  with  decormn  in  a  church,  yet  a  regu- 
lation in  such  a  church  restraining  one  from  going  out  during 
services  is  an  infringement  on  natural  liberty,  and  will  not  protect 
an  officer  acting  under  it  People  v.  Brown,  1  Wheel.  Cr.  Cas. 
124. 

But  any  person  disturbing  a  religious  meeting  may  be  removed 
by  the  application  of  force  sufficient  for  that  purpose.  Wall  v. 
Lee,  34  N.  Y.  141.  It  is  not  necessary  that  the  disturbance 
should  be  willful.  See  also  Beckett  v.  Lawrence,  7  Abb.  Pr. 
(N.  S.)  403. 

In  Dowd  V.  Albany  By.  Co.,  47  App.  Div.  202,  96  St.  Rep.  179, 
62  N.  Y.  Supp.  179,  it  was  held  that  a  conductor  of  a  (jlosed 
street  car  was  entitled  to  eject  a  passenger  who  entered  with  two 
rifles  with  bayonets  attached,  and  a  valise ;  that  the  only  question 
for  the  consideration  of  the  jury  was  whether  he  had  used  un- 
necessary force. 

The  master  is  liable  for  the  act  of  his  servant  in  removing  a 
person  from  a  railroad  car  when  the  act  is  not  justified  by  the 
passenger's  misconduct,  if  the  act  is  conmiitted  by  the  servant  in 
the  business  of  the  master,  and  within  the  scope  of  his  employ- 
ment, although  in  so  doing  he  may  depart  from  instructions.  The 
same  rule  holds  where  there  is  a  justifiable  cause  for  ejectment 
for  use  of  excessive  force,  though  not  wantonly  or  maliciously. 
Higgins  v.  Watervliet  Turnpike  &  By.  Co.,  46  N.  Y.  23. 

But  it  seems  that  evidence  must  be  given  tending  to  prove  that 
the  master  in  some  way  assented  to  or  sanctioned  the  assault  and 
battery.  See  Priest  v.  Hudson  Biver  B.  B.  Co.,  65  N.  Y.  589. 
See  also  Hibbard  v.  N.  Y.  &  E.  B.  B.  Co.,  15  N.  Y.  455,  distin- 
guished and  limited  in  Higgins  v.  W.  T.  £  B.  B.  Co.,  46  N.  Y. 
23 ;  Sanford  v.  Eighth  Ave.  B.  B.  Co.,  23  N.  Y.  343. 

It  is  lawful  for  a  passenger  who  refuses  to  pay  his  fare  to  resist 
an  attempt  to  eject  him  from  the  railroad  car  while  it  is  in  rapid 
motion.  The  court  says:  "A  person  cannot  be  thrown  from  a 
railroad  train  in  rapid  motion  without  most  imminent  danger  to 
life,  and,  although  he  may  be  justly  liable  to  expulsion,  he  may 
lawfully  resist  any  attempt  to  expel  him  from  the  train  in  such 
a  case.     As  the  refusal  of  the  passenger  to  pay  his  fare  will  not 
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justify  homicide,  so  it  fails  to  justify  any  act  which  in  itself  puts 
human  life  in  danger.  Sandford  v.  Eighth  Ave.R.  R.  Co.,  23 
N.  Y.  346,  reversing  7  Bosw.  122. 

A  carrier  of  passengers  who  has  given  to  one  person  the  sole 
right  to  take  and  deliver  baggage  may  eject  another  person  who 
attempts  to  transact  such  business  after  he  has  been  ordered  ta 
desist.    Barney  v.  Oyster  Bay  &  H.  8.  B.  Co.,  67  N.  Y.  301. 

A  conductor  may  eject  a  passenger  from  a  train  who  refuses  to 
pay  his  fare,  if  he  uses  no  unnecessary  force  and  if  the  train  has 
been  stopped  for  the  purpose,  and  such  right  of  ejectment  is  not 
taken  away  by  such  person  then  offering  to  pay  his  fare.  People 
V.  OiUen,  3  Park.  Cr.  234. 

Where  a  railroad  company  has  a  rule  requiring  conductors  not 
to  allow  an  intoxicated  person  to  ride  upon  their  cars,  it  applies 
such  rule  at  its  peril ;  thus,  a  company  was  held  liable  for  the  act 
of  its  conductor  in  forcibly  removing  from  a  car  the  plaintiif,  Jl^ho 
was  afflicted  with  St.  Vitus^  dance,  which  he  mistook  for  intoxi- 
cation. Begner  v.  Olens  Falls,  etc.,  B.  B.  Co.,  74  Hun,  202,  56 
St.  Eep.  300,  26  N.  Y.  Supp.  625. 

An  incorporated  society,  such  as  an  agricultural  society,  may 
employ  persons  to  preserve  order  on  its  grounds  during  a  fair,  and 
to  charge  persons  for  occupying  seats,  etc.,  and  to  expel  by  force, 
if  necessary,  all  who  attempt  to  keep  such  seats  without  paying 
the  price  demanded.  But,  before  such  persons  can  be  excluded,  it 
must  be  shown  that  compensation  for  the  use  was  requested,  and 
that  the  occupant  knew  of  the  requirement,  and  with  knowledge 
thereof  and  after  a  demand  refused  to  pay.  But  after  the  forcible 
removal  of  a  person  from  the  seat  there  is  no  justification  for  turn- 
ing him  out  of  the  ground,  for  admission  to  which  he  has  paid. 
Magoveming  v.  Staples,  7  Lans.  145, 

One  who  expels  another  by  force  who  is  asserting  his  right  to 
possession,  after  being  wrongfully  put  out,  cannot  justify  his  ac- 
tion by  a  claim  of  right  to  possession.  Newman  v.  Marshall,  20 
J.  &  S.  202. 

One  cannot  be  expelled  from  a  public  place  except  for  cause, 
and  for  an  illegal  expulsion  the  defendant  is  liable  in  damages  for 
tlie  indignity  and  disgrace  of  such  public  expulsion.  Smith  v. 
Leo,  92  Hun,  242,  72  St.  Eep.  314,  36  K  Y.  Supp.  949. 

For  a  case  in  -which  the  removal  of  a  person  holding  a  mutilated 
ticket  from  a  ferry  was  held  to  be  justified,  see  Henly  v.  D.,  L.  & 
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W.  B.  R.  Co.,  28  Misc.  Rep.  499,  59'  N.  Y.  Supp..  857,  affirming 
27  Misc.  Eep.  811,  67  St  Eep.  396. 

In  Foley  v.  Metropolitan  Street  Car  Co.,  80  App.  Div.  257,  80 
X.  Y.  Supp.  249,  the  defendant  was  held  liable  for  an  assault  by 
the  conductor,  distinguishing  Nolan  v.  Metropolitan  Street  R.  R. 
Co.,  65  App.  Div.  184,  72  N.  Y.  Supp.  501. 

But  a  'street  railroad  company  is  not  liable  for  an  assault  on  a 
passenger  by  a  conductor,  which  was  provoked  by  the  act  of  the 
passenger.  James  v.  Metropolitan  Street  Ry.  Co.,  80  App.  Div. 
364,  80  N.  Y.  Supp.  710. 

A  passenger  on  a  railroad  train  must  subordinate  his  conduct 
to  all  rules  of  the  company  that  are  reasonable  and  valid.  It  is 
the  duty  of  the  conductor  to  execute  and  enforce  them ;  if  there  is 
some  fact  or  omission  behind  the  rules  not  apparent  upon  the  face 
of  the  transaction,  the  passenger  must  resort  to  some  other  remedy 
for  his  grievance  beside  the  use  of  force  against  the  conductor, 
and  if,  under  such  circumstances,  he  invites  a  personal  collision 
with  him,  he  puts  himself  in  the  wrong,  and  cannot  sue  the  com- 
pany or  the  conductor  for  damages  for  assault  and  battery. 

The  fact  that  a  railroad  passenger,  by  reason  of  the  absence  of 
the  ticket  agent,  is  unable  to  procure  a  ticket  before  entering  the 
train,  is  no  justification  for  his  forcible^  resistance  to  an  ejection 
therefrom  when,  having  refused  to  pay  the  additional  fare  re- 
quired of  passengers  without  tickets  by  a  rule  of  the  company, 
made  under  express  statutory  authority,  the  conductor,  without 
undue  force,  ejects  him;  and  neither  the  company  nor  the  con- 
ductor is  liable  for  damages  in  an  action  for  an  assault  and  battery 
brought  by  the  passenger ;  under  such  circumstances,  it  is  his  duty 
to  pay  the  additional  fare  or  submit  to  an  ejection,  and  then  resort 
to  his  remedy  for  the  negligence  or  mistake  of  the  ticket  agent. 
Monnier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  175  K  Y.  281. 

§  5. '  Offlccn  o£  justice. —  An  officer  of  justice  who  is  assaulted 
by  one  upon  the  premises  when  he  enters  peaceably  to  make  an 
arrest  for  a  violation  of  the  Excise  Law,  completely  justifies  his 
act  in  arresting  the  plaintiff,  when  he  had  reason  to  believe  that 
a  violation  of  such  law  was  being  committed,  and  where  he  was 
assaulted  by  the  plaintiff  without  just  cause.  Park  v.  GHlligan, 
14  Misc.  Eep.  121,  35  N.  Y.  Supp.  477. 

A  person  serving  a  subp(£na  has  legal  license  to  enter  a  house  of 
another  peaceably  for  that  purpose,  and  when  there  it  is  not  as- 
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sault  and  battery  for  him  to  overcome  any  resistance  he  may  meet 
with  in  the  service  of  the  subpoena.  He  is  only  liable  for  acts  of 
violence  that  were  not  necessary  to  overcome  the  resistance.  Eager 
V.  Danforth,  20  Barb.  16. 

Even  though  the  person  is  incapable  of  levying  any  process,  the 
owner  of  the  property  is  not  authorized  to  use  unreasonable  or  im- 
necessary  violence  in  resisting  the  execution  of  such  process.  Pe<h 
pie  V.  Cfulick,  Hill  &  Den.  Supp.  229. 

One  cannot  justify  an  assault  and  battery  upon  an  officer  taking 
goods  under  attachment,  if  the  process  of  the  officer  is  regular  on 
its  face,  even  though  issued  by  one  not  having  jurisdiction  of  the 
8ubjec^matter.    People  v.  Cooper,  13  Wend.  379. 

It  is  held  in  People  v.  Hubbard,  24  Wend.  368,  that  a  sheriff 
may  lawfully  be  resisted  in  attempting  to  carry  away  property 
from  the  hou^,  the  outer  door  of  which,  being  shut,  he  opened 
for  the  purpose  of  making  a  levy  under  execution.  The  court 
denies  that  the  sherifiF  in  such  a  case  is  protected  as  to  the  levy. 

A  policeman  who  goes  upon  private  property  without  a  warrant 
or  process  has  no  authority  to  determine  the  right  of  possession 
of  personal  property  between  adverse  claimants,  and  if  he  uses 
force  in  taking  possession  thereof  he  is  liable  to  damages.  Isaacs 
V.  Flahive,  35  N.  Y.  Supp.  716,  70  St.  Kep.  450,  14  Misc.  Rep. 
249. 

A  police  officer  is  liable  in  damages  in  a  civil  action  for  assault 
and  battery  which  he  commits  while  conveying  a  person  whom  he 
has  arrested  to  the  station-house.  See  Ennis  v.  Dudley,  22  Misc. 
Rep.  5,  48  N.  Y.  Supp.  622,  82  St.  Rep.  622. 
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SUBDIYISION  1. 
Plaintiffs. 

The  action  is  usually  brought  by  the  party  upon  whose  person 
the  assault  is  committed,  and  it  may  be  stated  generally  that  it 
lies  in  the  favor  of  such  person  in  all  cases,  whether  he  be  adult 
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or  minor,  sane  or  insane ;  or,  if  the  battery  causes  death,  then  by 
his  personal  representative. 

But  a  wife  cannot  maintain  a  civil  action  for  assault  and  bat- 
tery against  her  husband,  for  in  law  they  are  one  person.  Nor, 
it  seems,  did  the  Domestic  Belations  Law  (Laws  1896,  chap.  272, 
§27),  which  gave  to  the  wife  a  right  of  action  for  injury  to  her 
person,  change  the  law  in  this  respect.  Nor  is  such  action  main- 
tainable as  "  for  an  injury  arising  out  of  the  marital  relation.'* 
Abbe  V.  Abbe,  22  App.  Div.  484,  48  N.  Y.  Supp.  26,  82  St.  Kep. 
25,  citing  Schultz  v.  SchuUz,  89  N.  Y.  644,  which  reversed  27 
Hun,  26. 

While  a  wife  cannot  bring  a  civil  action  for  assault  and  bat- 
tery against  her  husband,  yet  a  woman  who  by  fraud  was  induced 
to  marry  defendant,  when  by  law  he  was  incompetent  to  marry, 
may  be  allowed  to  recover  damages  in  an  action  which  combined 
an  action  for  fraud  and  one  for  assault,  although  she  did  not  pro- 
•cure  a  formal  annulment  of  the  marriage  contract,  the  marriage 
itself  being  void  ab  initio.    Blossom  v.  Barrett,  37  N".  Y.  434. 

A  parent  may  bring  an  action  for  assault  and  battery  upon  his 
<;hild,  and  the  foundation  of  such  action  is  the  loss  of  services  and 
the  expense  and  trouble  of  the  parent ;  therefore,  punitive  damages 
•cannot  be  awarded  in  this  action.  But  at  the  same  time  another 
action  lies  on  behalf  of  the  child  injured,  in  which  action  puni- 
tive damages  may  be  recovered.    Conden  v.  Wright,  24  Wend.  428. 

And  the  same  rule  holds  where  the  action  brought  by  the  parent 
is  for  indecent  assault ;  then  only  damage  for  loss  of  services  can 
1^  obtained.  There  is  a  distinction  between  an  action  by  a  parent 
for  indecent  assault  and  an  action  for  seduction,  and  while  in  the 
latter  case  punitive  damages  may  be  obtained,  they  cannot  be  re- 
<5overed  in  the  former  except  upon  suit  by  the  person  assaulted. 
Whitney  v.  Hitchcock,  4  Den.  463. 

A  parent  may  have  an  action  for  assault  upon  his  son,  but  in 
such  action  he  cannot  recover  for  injury  to  his  feelings.  There 
are  two  remedies ;  one  on  behalf  of  the  parent,  and  the  other  on 
lehalf  of  the  child,  and  the  two  remedies  are  sufficiently  liberal 
and  more  onerous  to  the  defendant  than  where  he  is  confined  to 
a  single  action  for  the  assault    Cowden  v.  Wright,  24  Wend.  428. 
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SUBDIYISION  2. 
Defendaats. 

PAGK. 

Section  1.  Joint  tort  feasors 444 

2.  Infants  and  lunatics .   444 

3.  Assaults  by  agents  and.  servants 44S 

§  1.  Joint  tort  feason. —  Persons  natural  or  corporate  are  liable 
for  their  assaults ;  but  joint  tort  feasors  may  be  joined  as  defend- 
ants  in  actions  for  assault  and  battery,  and,  where  several  defend- 
ants have  participated  in  the  wrong,  each  is  liable  for  the  damages 
charged  against  the  most  culpable.  Hoffman  v.  Schwartz,  11  Civ., 
Proc.  200. 

One  who  is  present  and  instigates  and  encourages  those  who- 
are  actually  using  physical  violence  is  liable  for  assault  and  bat- 
tery.   Newman  v.  Marshall,  20  J.  &  S.  302. 

The  party  who  directs  or  excites  the  commission  of  a  crime  of 
trespass,  such  as  assault  and  battery  or  false  imprisonment,  is 
guilty  as  principal,  and  when  sued  in  a  civil  action  cannot  be 
permitted  to  show  that  the  trespass  would  have  been  committed 
without  his  interference.  Coats  v.  Darby,  2  N.  Y.  517,  overrul- 
ing HerricJc  v.  Manly,  1  Cai.  252. 

In  a  criminal  case  it  was  held  that  where  one  driving  with  im- 
moderate speed  knocked  down  a  woman  on  the  street,  that  a  per- 
son riding  with  him  and  who  assented  to  such  immoderate  speed 
was  liable  for  assault  and  battery.  Jacques  Case,  5  City  H*. 
Eec.  77. 

§  2.  Infants  and  lunatics. —  Infants  equally  with  adults  are  lia- 
ble for  trespass,  slander,  assault,  etc.  But  it  seems  that  where  the 
assault  is  made  by  an  infant  that  might  probably  be  considered 
unavoidable  accident  which  would  not  be  so  if  the  assault  were 
committed  by  an  adult.  Bullock  v.  Bahcock,  3  Wend.  393,  citing 
Bingham  on  Infancy,  110 ;  8  T.  E.  335 ;  16  Mass.  389 ;  2  Inst. 
328.    See  4  Den.  175. 

So,  too,  a  lunatic  is  civilly  liable  in  damages  for  assault  and 
battery.  See  Bulloch  v.  Bahcock,  3  Wend.  393 ;  Weaver  v.  Wood, 
Hobart,  134. 

But  a  lunatic  is  liable  civilly  in  assault  and  battery  only  for  the 
actual  injury  resulting;  and  he  is  not  criminally  liable  as  he  is 
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not  a  free  agent  capable  of  voluntary  action,  and  is,  therefore,  in- 
•capable  of  malicious  intent,  which  is  the  essence  of  a  crime.  Krom 
V.  Schoonmaker,  3  Barb.  647. 

§  3.  Assaults  by  agents  and  semnts. —  At  common  law  a  hus< 
land  was  liable  to  be  sued  jointly  with  his  wife  for  her  torts, 
whether  committed  prior  to  or  during  coverture.  For  the  general 
principle  see  Rowe  v.  Smith,  45  N.  Y.  230 ;  Rowing  v.  Manly,  49 
N.  Y.  192.  But  this  rule  was  changed  by  chapter  51  of  the  Laws 
of  1890,  now  section  27  of  the  Domestic  Relations  Law,  which 
provides,  in  speaking  of  the  wife,  "  that  she  is  liable  for  her  wrong- 
ful and  tortious  acts ;  her  husband  is  not  liable  for  such  acts  unless 
they  were  done  by  his  actual  coercion  or  instigation;  and  such 
■coercion  or  instigation  shall  not  be  presumed,  but  must  be  proved." 

A  master  is  liable  for  an  assault  committed  by  his  servant  under 
the  master^s  direction,  and  if  the  assault  is  aggravated  the  court 
will  not  interfere  with  a  verdict  awarding  punitive  damages. 
Smith  V.  Flannery,  53  St.  Rep.  159,  23  N.  Y.  Supp.  201. 

Private  persons  are  liable  for  assaults  by  their  servants,  as  where 
one  committed  assault  and  battery  under  the  direction  of  another, 
such  person  who  directs  or  advises  the  assault  is  liable.  Hoffm^an 
V.  Schwartz,  11  Civ.  Proc.  200. 

A  master  is  liable  for  an  assault  of  his  servant  where  he  has 
directed  him  to  take  certain  property,  even  though  the  servant 
act  with  lack  of  discretion  and  judgment.  Oriffith  v.  Friendly,  30 
Misc.  Rep.  393,  96  St.  Rep.  391,  62  N.  Y.  Supp.  391. 

If  the  agent,  being  authorized  by  his  principal  to  retake  real 
property,  and  although  in  order  to  accomplish  that  purpose  he 
makes  a  willful  assault,  the  principal  is,  nevertheless,  liable  as 
the  agent  is  acting  within  the  scope  of  his  employment.  O'Connell 
V.  Samuel,  81  Hun,  361,  30  N.  Y.  Supp.  889,  62  St.  Rep.  143. 

Where  a  dealer  told  his  agent  that  he  must  not  touch  or  take 
£Oods  for  nonpayment  of  an  installment  due,  the  dealer  was  held 
not  to  be  liable  for  an  assault  by  the  collector  upon  the  vendee  in 
attempting  to  retake  the  goods.  Feneran  v.  Singer  Mfg.  Co.,  20 
App.  Div.  574,  47  K  Y.  Supp.  284. 

The  owner  of  a  store  has  been  held  liable  as  for  assault  and 
battery  where  a  purchaser  having  put  on  an  ulster  had  it  taken 
from  her  by  a  saleswoman  by  order  of  the  defendant's  floorwalker, 
upon  the  ground  that  the  plaintiff  was  a  spy  from  a  rival  establish- 
ment.   Oeraty  v.  Stem,  30  Hun,  426. 
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It  has  been  held  that  the  owners  of  a  vessel  are  not  liable 
for  a  willful  and  malicious  act  of  its  master  in  assaulting  a 
seaman  on  the  vessel  on  high  seas,  upon  the  ground  that  the 
master  and  the  seaman  were  fellow-servants,  but  of  different 
grades,  and  that  the  misconduct  of  the  master  is  a  risk  assumed 
by  the  seaman  and  that  the  doctrine  of  respondeat  superior  has  no 
application.  (Maynard,  Finch  and  O'Brien,  J  J.,  dissenting.) 
Gahrielson  v.  Waydell,  135  N.  Y.  1,  47  St.  Rep.  848,  reversing 
40  St.  Rep.  991,  15  Supp.  976. 

Corporations  are  liable  for  assault  and  battery  of  their  servants 
when  acting  within  the  line  of  their  instructions.  Shea  v.  Sixth 
Ave.  R.  R.  Co.,  62  N.  Y.  180;  Lynch  v.  Metropolitan  El  Ry.  Co., 
90  N*.  Y.  77  (false  imprisonment) ;  DwinelU  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  120  N.  Y.  117;  Higgins  v.  Watervliet  Turnpike 
Co.,  46  N.  Y.  23 ;  Cohen  v.  Dry  Dock,  East  Broadway  &  Battery 
R.  R.  Co.,  69  N.  Y.  170;  O'Connell  v.  Samuel,  81  Hun,  357, 
30  N.  Y.  Supp.  889.  See  Monnier  v.  N:  Y.  C.  &  H.  R.  R.  R.  Co.,. 
175  K  Y.  281. 

And  it  is  not  necessary  that  the  servant  be  expressly  authorized 
to  do  the  particular  act  if  he  is  acting  within  the  general  scope 
of  his  authority.  This  is  so  even  though  he  departs  from  the  pri- 
vate instructions  of  the  master  and  abuses  his  authority.  Whether 
the  servant  was  acting  within  the  scope  of  his  authority,  or  pursu- 
ing his  own  purpose  willfully  and  maliciously  is  ordinarily  a 
question  for  the  jury.  Rounds  v.  D.,L.&  W.  R.  R.  Co.,  64  N.  Y* 
129 ;  Mott  V.  Consumers'  Ice  Co.,  73  N.  Y.  543. 

In  Stewart  v.  Brooklyn  &  Crosstown  Ry.  Co.,  90  N.  Y.  588, 
it  was  held  that  a  corporation  was  liable  for  an  assault  and  bat- 
terv  ol  its  servant,  and  the  rule  which  relieves  a  master  from  lia- 
bility for  malicious  injury  by  a  servant  when  not  acting  within 
the  scope  of  its  employment  does  not  apply  as  between  a  common 
carrier  and  a  passenger.  Such  common  carrier  undertakes  to 
protect  the  passenger  against  any  injury  arising  from  the  negli- 
gence and  willful  misconduct  of  its  servants,  while  engaged  in. 
the  performance  of  the  duty  which  a  common  carrier  owes  to  a 
passenger.  Compare  Isaacs  v.  Third  Ave.  R.  R.  Co.,  47  N.  Y. 
122 ;  Putnam  v.  Broadway  &  Seventh  Ave.  Ry.  Co.,  55  N.  Y.  108. 

Where  a  brakeman  assaulted  the  plaintiff,  threw  him  down  and 
trampled  upon  him,  it  was  held  that  the  proper  action  against  the 
company  was  for  assault  and  battery.  Priest  v.  H.  R.  R.  Co.,  1(V 
Abb.  Pr.  (N.  S.)  60,  40  How.  Pr.  456,  2  Sweeny,  595. 
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If  a  conductor  wrongfully  assaults  a  passenger  because  he  has 
been  insulted  by  mere  words,  the  company  will  be  liable  for  the 
consequence.  Weber  v.  Brooklyn,  etc.,  R.  R.  Co.,  47  App.  Div. 
306,  96  St.  Kep.  1,  6  N.  Y.  Supp.  1. 

For  a  case  where  a  railroad  company  was  held  not  to  be  liable 
for  a  defense  made  by  its  conductor  when  attacked  by  a  passenger 
whom  he  had  awakened,  see  Russell  v.  N.  Y.  C,  etc.,  R.  R.  Co., 
12  App.  Div.  160,  42  N.  Y.  Supp.  678. 

ABTICLE  VI. 
PLEADING.  „^„, 

PAQB. 

Subdivision  1.  Complaint 447 

2.  Answer 449 

SUBDIVISION  1. 
Complaint 

Where  assault  and  battery  results  both  in  injury  to  property  and 
person,  such  causes  of  action  may  be  united  in  one  complaint.  Bull 
V.  Colton,  22  Barb.  95 ;  Griffith  v.  Friendly,  30  Misc.  Kep.  392,  62 
N.  Y.  Supp.  391. 

Where  assault  results  in  injury  both  to  person  and  property,  a 
recovery  upon  one  cause  of  action  bars  a  recovery  upon  the  other, 
as  they  arose  out  of  the  same  transaction.  Bull  v.  Colton,  22  Barb. 
96. 

A  complaint  in  assault  and  battery  against  two  defendants,  which 
states  that  one  defendant  directed  the  commission  of  the  assault 
by  the  other  defendant's  servants,  is  good.  Hoffman  v.  Schwartz, 
11  Civ.  Proc.  200. 

A  complaint  in  assault  and  battery  which  seeks  to  charge  de- 
fendant with  an  assault  of  his  agent,  but  does  not  allege  that  such 
assault  was  made  in  the  defendant's  business,  or  that  he  instigated, 
aided,  abetted,  or  sanctioned  it,  is  insufficient,  and  a  demurrer 
thereto  will  be  sustained.  Andersen  v.  Schlessinger,  16  Misc.  Kep. 
536,  38  N.  Y.  Supp.  296,  73  St.  Kep.  663,  citing  Oarvey  v.  Fow- 
ler, 4  Sandf.  667 ;  Cole  v.  Blunt,  2  Bosw.  126 ;  Rodi  v.  Insurance 
Co.,  6  Bosw.  24 ;  Stannard  v.  Eytinge,  5  Kobt.  92. 

To  the  same  effect  see  Hamburg  v.  Singer  Mfg.  Co.,  4  N.  Y. 
Supp.  185,  where  it  was  held  that  although  tiie  complaint  contained 
various  allegations  respecting  the  employment  of  a  servant,  and  the 
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duties  that  appertain  to  the  employment,  it  must,  nevertheless, 
state  that  the  assault  was  committed  by  the  servant  for  the  purpose 
of  forwarding  the  mastoids  interests  and  carrying  out  the  work  he 
was  employed  to  do. 

Allegations  of  assault  and  also  of  false  imprisonment  may  be 
joined  in  the  statement  of  one  cause  of  action.  But  where  the 
theory  of  the  action  is  not  disclosed,  and  it  is  impossible  to  see 
which  allegations  are  set  forth  in  chief,  and  which  in'  aggravation, 
the  plaintiff  may  be  compelled  to  make  his  complaint  more  definite 
and  certain  by  numbering  his  allegations,  specifying  which  are  set 
forth  in  chief,  and  which  in  aggravation.  Daly  v.  WolanecJc,  29 
Misc.  Eep.  163,  60  K  Y.  Supp.  162,  94  St.  Eep.  162. 

Where  a  complaint  sets  out  for  a  first  cause  of  action  the  assault, 
for  a  second  cause  false  imprisonment,  and  asked  a  judgment  for 
$2,000,  by  reason  of  the  premises,  it  was  held  that  the  complaint 
was  properly  drawn,  and  that  it  was  not  necessary  to  allege  specific 
damage  for  each  cause  of  action,  and  that  it  was  error  to  charge  that 
no  recovery  could  be  had  under  the  first  cause  set  out.  Walsh  v. 
Dolan,  39  St  Rep.  216,  15  K  T.  Supp.  96. 

A  complaint  was  held  to  allege  but  one  cause  of  action  where  it 
was  stated  that  the  defendant  assaulted  the  plaintiff,  dragged  him 
violently  through  the  public  streets,  imprisoned  him  in  the  custody 
of  the  sheriff,  and  restrained  him  of  his  liberty  without  probable 
cause,  whereby  he  was  wounded,  injured  in  credit,  and  hindered  in 
business.  Sheldon  v.  Lake,  9  Abb.  Pr.  (K  S.)  306,  40  How.  Pr. 
489. 

But  it  was  held  that  an  allegation  that  such  acts  were  in  violation 
of  law  was  irrelevant  and  redundant,  and  should  be  stricken  out, 
because  not  traversable. 

A  complaint  which  combines  in  one  count  acts  constituting  an 
action  for  assault  and  battery,  and  also  an  action  for  slander,  is 
bad  on  demurrer.  Anderson  v.  Hill,  53  Barb.  238,  overruling 
Brewer  v.  Temple,  15  How.  Pr.  286. 

The  complaint  in  assault  and  battery  may  set  out  slanderous 
words,  spoken  by  the  defendant  at  the  time  of  the  assault,  as  these 
characterize  its  malicious  intention,  and  proof  of  them  is  competent 
upon  the  question  of  damages.  Delmage  v.  Crow,  22  Misc.  Eep. 
512,  49  K  T.  Supp.  1004,  83  St  Rep.  1004,  reversed  on  another 
point,  23  Misc.  Rep.  326. 
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Special  damages  must  be  pleaded  by  the  plaintiff  desiring  to 
Tecover  the  same;  otherwise  evideifce  of  such  damage  cannot  be 
given  on  the  trial.    Stevens  v.  Rodger,  25  Hun,  54. 

See  Prince  v.  Ridge,  32  Misc.  Kep.  666,  66  K  Y.  Supp.  454, 
for  a  case  holding  that  the  complaint  stating  that  the  defendant 
took  hold  of  plaintiff's  arm,  she  thinking  he  was  to  continue  a  con- 
versation, and  he  making  an  indecent  proposal,  was  held  not  to 
state  a  cause  of  action  for  assault  and  battery. 

A  cause  of  action  for  trespass  upon  personalty,  and  assault  com- 
mitted during  said  trespass,  may  be  united  in  a  single  count  in  the 
complaint,  and  damages  demanded  for  the  combined  injury.  If 
the  causes  ought  to  be  separately  stated  and  numbered,  the  remedy 
is  by  motion,  and  not  by  demurrer.  Oriffith  v.  Friendly,  30  Misc. 
Eep.  393,  96  St  Kep.  391,  62  N.  Y.  Supp.  391. 

Where  the  plaintiff  was  assaulted  by  the  defendant's  conductor, 
and  drew  his  complaint  in  the  form  of  an  action  for  n^ligence  on 
the  defendant's  part  for  employing  such  incompetent  and  unfit 
conductor,  it  was  held  that  whether  the  action  was  one  for  negli- 
gence or  for  assault  the  liability  of  the  defendant  was  the  same, 
and  that  the  plaintiff  was  entitled  to  have  the  testimony  showing 
the  assault  submitted  to  the  jury.  That  the  assault  by  the  con- 
ductor was,  in  law,  a  negligent  act  upon  the  part  of  the  defendant 
WUlis  V.  Street  Ry.  Co.,  76  App.  Div.  340,  78  N.  Y.  Supp.  478, 
112  St  Eep.  478. 

SUBDIVISION  8. 
Antwor. 

As  to  right  to  plead  in  mitigation,  see  §  536,  Code. 

Facts  not  inconsistent  may  be  set  up  in  answer  in  assault  and 
battery.  Thus,  the  answer  may  set  up  (1)  denial;  (2)  that  the 
plaintiff  committed  the  first  assault ;  (3)  that  he  was  in  defendant's 
inn  making  a  great  noise,  and  refusing  to  leave,  the  defendant 
gently  laid  hands  upon  him.  Lansingh  v.  Parker,  9  How.  Pr. 
288. 

It  has  been  held,  however,  that  where  the  answer  puts  the  assault 
in  issue  it  cannot  add  justification.  Schneider  v.  Schultz,  4  Sandf  . 
664;  Roe  v.  Rogers,  8  How.  Pr.  356. 

In  an  action  for  assault  and  battery  the  defendant  may  set  up  a 

29 
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counterclaim  for  an  assault,  committed  at  the  same  time  and  place, 
by  the  plaintiff  upon  defendant  Murphy  v.  McQuade^  20  Misc. 
Eep.  671,  46  N.  Y.  Supp.  702. 

Where  the  complaint  alleged  an  unlawful  entry  of  a  dwelling 
and  a  battery  of  the  plaintiff's  person,  and  where  the  answer  al- 
leged that  defendant  entered  under  authority  of  a  chattel  mortgage 
upon  the  plaintiff's  goods,  and  to  assist  in  removing  them  and  did 
not  assault  her,  it  was  held  that  the  answer  raised  no  issue  and 
was  frivolous.  All^ations  in  the  complaint  are  not  put  in  issue 
merely  by  statements  inconsistent  therewith  in  the  answer.  Zwerl- 
ing  V.  Annerherg,  38  Misc.  Eep.  169,  77  N.  Y.  Supp.  275,  111  St. 
Eep.  275. 

Where  the  defense  is  that  the  act  complained  of  was  done  in  the 
defense  of  land,  the  answer  must  aver  that  the  plaintiff  was  tres- 
passing upon  defendant's  land,  or  interfering  with  his  rights  in  re- 
spect to  it,  and  that  the  defendant's  acts  were  done  in  defense  of 
those  acts.    Johnson  v.  Oibson,  23  Week.  Dig.  433. 

When  time  and  place  is  immaterial,  as  in  a  complaint  for  assault 
and  battery,  a  denial  by  the  defendant  that  he  made  the  assault  on 
the  day  and  at  the  place  mentioned  admits  by  implication  that  he 
committed  the  act  on  some  other  day,  and,  therefore,  he  will  not  be 
allowed  to  prove  that  the  assault  was  committed  by  any  one  else. 
Baker  v.  Bailey,  16  Barb.  54. 

A  conjunctive  denial  is  bad  in  assault  and  battery,  as  where  the 
complaint  allies  that  the  defendant  assaulted  the  plaintiff  and 
seized  him  and  shook  him,  while  the  answer  denies  that  the  de- 
fendant did  assault  and  seize  him  and  shake  him.  Hopkins  v. 
Everett,  6  How.  Pr.  159. 

Under  the  Code  of  Procedure,  a  partial  defense  may  be  pleaded, 
and  thus  in  an  action  for  assault  and  battery,  facts  constituting 
justification  of  a  portion  of  the  violence  complained  of,  or  facts 
in  mitigation  of  damages,  constitute  a  defense.  Poland  v.  John- 
son, 16  Abb.  Pr.  235,  citing  Bush  v.  Prosser,  11  N.  Y.  347. 

In  an  action  for  assault  and  battery,  where  the  defense  was  that 
the  plaintiff  was  on  defendant's  property,  it  was  held  that  the 
allegations  of  the  answer,  simply  amounting  to  a  claim  of  the  right 
of  possession  by  the  defendant,  did  not  raise  an  issue  of  title  to  real 
estate.  That,  therefore,  the  plaintiff  was  not  entitled  to  the  full 
bill  of  costs.  Welsh  v.  Pallehee,  75  Hun,  308,  56  St  Eep.  777, 
27  N.  Y.  Supp.  81. 
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Where  the  complaint  contained  a  cause  of  action  for  fraud  in 
inducing  the  plaintiff  to  marry  him,  and  also  an  action  for  assault 
and  battery,  each  of  which  causes  appeared  upon  the  face  of  the 
complaint,  the  defendant  cannot  take  advantage  of  the  misjoinder 
on  trial,  if  he  fails  to  demur  to  the  same.  Blossom  v.  Barrett,  37 
:N\  Y.  434. 

Where  an  answer  admitted  the  assault  and  denied  the  aggravat- 
ing circumstances  alleged,  setting  forth  facts  constituting  a  provo- 
cation, it  was  held  to  be  frivolous.  Circumstances  of  aggravation 
are  not  traversable,  and  such  new  matter  does  not  constitute  a 
defense  or  coimterclaim.  OiU)ert  v.  Rounds,  14  How.  Pr.  46,  cit- 
ing 5  Wend.  134.    See  also  Lane  v.  OiJhert,  9  How.  Pr.  150. 

Where  a  defendant  admitted  the  assault,  but  denied  that  it  was 
of  the  nature  or  extent  stated  in  the  complaint,  it  was  held  that  no 
issue  was  raised,  and  that  the  plaintiff  was  entitled  to  assessment 
of  damages.    SchnaderbecJc  v.  Worth,  8  Abb.  Pr.  37. 

In  an  action  for  assault  and  battery,  where  the  answer,  after 
denying  the  allegations  of  the  complaint,  alleged  by  the  way  of 
justification  and  mitigation,  that  whatsoever  acts  were  done  in  rela- 
tion to  the  plaintiff  at  the  times  and  places  specified  in  the  com- 
plaint, were  done  without  malice,  and  in  discharge  of  his  duty  as  a 
deputy-sheriff,  and  not  otherwise,  it  was  held  that  this  portion  of 
the  answer  was  impertinent  and  irrelevant.  Moore  v.  Devoy,  37 
How.  Pr.  18. 


COHFLAIHTS. 

Assault  and  Battery* 
SUPBEME  COUBT  — Washington  County. 


CHARLES  A.  LANGDON 

agsU 

ROSLGINE  A.  GUY. 


Complaint^  91  N.  Y.  661. 


The  above-named  plaintiff,  complaining  against  the  defendant, 
represents  and  shows  that  on  the  6th  day  of  September,  1879,  at  the 
town  of  Kingsbury,  in  the  coimty  of  Washington  and  State  of  New 
York,  the  said  defendant  wrongfully  and  unlawfully  entered  upon 
the  premises  of  the  plaintiff,  and  into  his  dwelling-house,  and  then 
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and  there  wrongfully  and  unlawfully  did  beat,  bniiee,  wound  and  ill- 
treat  this  plaintiff,  and  vindictively  and  without  the  slightest  provo- 
cation or  cause,  did  deliberately,  in  a  brutal  manner,  strike  this  plain- 
tiff upon  the  head  and  other  parts  of  his  person,  and  did  seize  this 
plaintiff,  and  drag  him  out  of  his  said  dwelling-house,  and  did  tear 
and  injure  the  clothing  of  this  plaintiff,  and  did  attempt  to  hand- 
cuff and  imprison  this  plaintiff,  and  did  do  him  other  bodily  injuries, 
whereby  he  sustained  damage  to  the  amount  of  $1,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
$1,000,  besides  costs  and  disbursements  of  this  action. 

(Not  verified.)  XJ.  G.  Paris, 

Plaintiff's  Attorney, 


Assault  with  ExpnltioxL  from  Car. 
CITY  COTTBT  OF  BROOKLYN. 


JOHN  A.  STEWART,  Plaintiff, 

agst. 

THE   BROOKLYN   ft   CR08ST0WN    RAIL 
ROAD  COMPANY,  Defendant. 


Complaint,  90  N.  Y.  688. 


The  above-named  plaintiff,  complaining  of  the  above-named  de- 
fendant, alleges  on  information  and  belief: 

I.  That  defendant  is  a  corporation  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York,  and  that  as  such  corporation 
it  is  the  owner  of  certain  horses,  cars,  and  franchises,  and  that  it 
maintains  and  operates  a  railroad  run  by  horses  in  the  city  of 
Brooklyn,  in  the  State  of  New  York. 

II.  That  on  the  Slst  day  of  January,  1879,  plaintiff  became  a 
passenger  in  one  of  the  cars  belonging  to  defendant  drawn  by  its 
horses,  and  driven  by  a  servant  or  agent  of  the  defendant;  that  he 
paid  his  fare  and  conducted  himself  in  a  quiet  and  orderly  manner. 

III.  That  on  the  said  31st  day  of  January,  and  while  said  car  was 
on  its  way  to  its  destination,  in  the  direction  of  Greenpoint,  and 
while  passing  through  Kent  avenue,  the  driver  thereof,  without  anv 
just  cause  or  provocation,  on  plaintiff's  part,  attempted  by  force,  and 
great  and  unnecessary  violence,  to  expel  him,  the  plaintiff,  from  said 
car,  and  in  doing  so,^  assaulted  and'beat  with  a  dangerous  weapon 
upon  the  head  and  body  of  the  plaintiff,  and  thereby  wounding  and 
bruising  him,  by  reason  of  which  he  has  sustained  much  sufferings 
distress,  and  great  mortification  of  his  feelings  and  manhood,  and 
was  subjected  to  much  expense. 
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Wherefobe  plaintiff  demands  judgment  against  defendant  in  the 
sum  of  $10,000,  with  interest  from  Slst  of  January,  1879,  together 
with  the  costB  of  thie  action. 

Chables  M.  Tallican, 

(Verified.)  Plaintifs  Attorney. 


Aitanlt  with  lOsiile. 
SUPREME  COURT  —  Bensselaeb  County. 


PATRICK  JOSEPH  CONNORS,  an  Infant, 
by  ELLEN  CONNORS,  his  Guardian  ad 
Litem,  Plaintiff, 

agat. 

WILUAM  WALSH,  Defendant. 


.  Complaint,  131  N.  Y.  590. 


The  plaintiff  complains  of  the  defendant  and  alleges : 

First.  That  Patrick  Joseph  Connors  is  an  infant  under  the  age  of 
twenty-one  years  and  over  the  age  of  fourteen. 

Second.  That  on  the  19th  day  of  July,  1890,  upon  application  duly 
made  by  said  infant,  this  plaintiff,  Ellen  Connors,  was  by  an  order 
duly  made  by  Hon.  Lewis  E.  Griffith,  county  judge  of  Rensselaer 
county,  duly  appointed  the  guardian  of  said  infant,  for  the  purposes 
of  this  action,  and  thereupon  entered  upon  the  discharge  of  said 
duties;  said  order  was  duly  filed  in  the  office  of  the  clerk  of  Rens- 
selaer county,  on  the  29th  day  of  July,  1890. 

Third.  On  information  and  belief  that  on  the  4th  day  of  July, 
1890,  at  the  city  of  Troy,  N.  Y.,  William  Walsh,  the  defendant  above 
named,  with  force  and  arms,  assaulted  said  infant,  and  then  and  there 
with  force  and  violence  threw  a  certain  instrument  or  missile,  to 
wit,  a  large  piece  of  brick,  at  said  infant,  thereby  striking  said  infant, 
with  great  force  and  violence,  in  the  face  and  head,  by  means  of 
which  premises  said  infant  was  greatly  hurt,  bruised,  and  wounded 
on  his  person,  and  severely  injured  in  one  of  his  eyes,  and  he  be* 
came  and  was  sick,  sore  and  lame,  and  has  ever  since  so  remained 
and  continued,  and  now  remains  and  continues,  and  has  thereby  ever 
since  suffered  and  underwent  great  pain,  and  is  still  undergoing  and 
suffering  great  pain,  and  is  in  great  danger  of  losing  permanently  the 
sight  of  one  of  his  eyes,  and  by  reason  thereof  has  been  and  will 
be  hindered  and  prevented  in  the  use  of  said  eye,  and  from  perform- 
ing and  transacting  his  necessary  affairs  and  business,  and  has  also 
thereby  been  forced  and  obliged  necessarily  to  pay,  lay  out,  and  expend 
a  large  sum  of  money  in  and  about  endeavoring  to  be  cured  of  the 
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bruises,  wounds,  sickness,  lameness,  and  disorder  aforesaid,  occasioned 
as  aforesaid,  to  the  damage  of  the  infant  of  $5,000. 

Wherefobb  the  plaintiff  demands  judgment  against  the  defend- 
ant for  the  sum  of  $5^000,  together  with  the  costs  of  this  addon. 

Edwabo  W.  Douglas, 

Plaintifs  Attorney. 
(Verified  by  plaintiff  as  gvardian  ad  litem.) 


Aiianlt  with  Bape. 
SUPREME  COUBT  — Wyoming  County. 


GERTRUDE  DEAN,  an  Infant,  by  SAMUEL 
&.  MUNOER,  her  Guardian  ad  Litem, 


agat. 
MINERS  RAPLEE. 


Complaint,  146  N.  Y.  319. 


The  plaintiff,  by  Samuel  K.  Hunger,  her  guardian  ad  litem,  com- 
plaining of  the  defendant,  states  and  alleges  the  following  facts, 
constituting  her  cause  of  action  against  the  defendant: 

I.  The  plaintiff  alleges  that  she  is  an  infant,  under  the  age  of 
twenty-one  years,  and  of  the  age  of  twenty  years,  and  by  an  order  of 
Andrew  J.  Lush,  county  judge  of  Wyoming  county,  duly  made, 
Samuel  K.  Hunger  was  duly  appointed  guardian  ad  litem,  for  this 
plaintiff,  for  the  purpose  of  this  action. 

II.  That  plaintiff  states  and  alleges  that  on  the  19th  day  of  April, 
1885,  when  the  plaintiff  was  of  the  age  of  fourteen  years,  then  hav- 
ing no  father  or  mother  living,  the  defendant,  to  induce  this  plaintiff 
to  go  to  his  house  and  do  and  perform  such  labor  as  she  was  capable 
of,  promised  to  board,  clothe,  and  educate  this  plaintiff,  and  treat  her 
as  one  of  his  family,  that  he  would  in  every  respect  treat  her  as  his 
own  daughter;  that  relying  upon  the  promises  of  the  defendant,  she 
did,  on  or  about  the  19th  day  of  April,  1885,  go  to  the  defendant's 
house  in  tUe  town  of  Castile,  in  said  county,  and  became  a  member  of 
the  defendant's  family  and  continued  to  be  a  member  thereof  until 
April,  1887. 

III.  The  plaintiff  further  states  and  alleges  that  while  she  was 
living  at  the  defendant's  house,  and  while  she  was  a  member  of  his 
family,  the  said  defendant,  disregarding  his  duty  toward  this  plain- 
tiff, to  care  for,  and  protect  her,  on  or  about  the  Ist  day  of  March, 
and  at  different  times  in  the  years  1886  and  1887,  at  the  town  of 
Castile,  wrongfully  and  wickedly  assaulted  this  plaintiff,  and  by  force 
and  threats  of  personal  violence,  compelled  this  plaintiff  to. have 
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camal  connection  and  sexual  intercourse  with  him,  the  said  defend- 
ant,  and  without  the  consent  and  against  the  will  of  this  plaintiff^ 
by  means  of  which  said  several  acts  of  the  defendant,  the  said  plain- 
tiff  was  then  and  there  greatly  hurt  and  wounded,  became  sick  and 
sore,  and  continued  so,  and  thereby  her  health  was  greatly  impaired. 

And  the  plaintiff  further  alleges  that  she  suffered  and  still  suffers 
great  pain^  caused  by  the  several  acts  of  the  defendant,  and  has  been 
prevented  from  performing  labor,  to  her  great  damage  $10,000. 

Wherefobe  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  $10^000,  with  costs  and  ^bursements  of  this  action. 

J.  L.  WOODWABD, 

Plaintiff's  Attorney. 


AirSWEB. 

Oenend  Denial,  with  Tnstifeation,  of  Defense  of  Person  and  Ptop- 

erty  by  Agent, 
SUPEEME  COTIBT. 


CHARLES  A.  LANGDOK 

agst. 
ROSALGINE  A.  GUY. 


Answer,  91  N.  Y.  661. 


First  defense:  The  said  defense  for  an  answer  to  the  complaint  of 
the  plaintiff  in  this  action,  and  for  a  first  and  separate  defense 
thereto,  denies  each  and  every  allegation  in  said  complaint  contained. 

Second  defense:  And  for  a  second  and  separate  defense  said  de* 
fendant  avers  that  one  Henry  D.  Langdon  was  the  owner  of,  and  in 
possession  of  a  certain  house  in  Kingsbury,  Washington  county,  N.  Y., 
on  the  6th  day  of  December,  1879;  that  on  that  day  the  plaintiff 
wrongfully  and  xmlawfuUy  entered  such  house  rnd  assaulted  said 
Henry  D.  Langdon  and  his  wife ;  that  this  defendant,  who  was  then 
in  the  employ  of  said  Henry  D.  Langdon,  by  the  order  and  direction 
of  said  Henry  D.  Langdon,  as  he  lawfully  might  do,  resisted  the  said 
plaintiff  in  his  assault  upon  said  Henry  D.  Langdon  and  his  wife, 
and  in  defense  of  said  Henry  D.  Langdon  and"  his  wife,  removed  said 
plaintiff  from  said  house,  using  no  unnecessary  force,  which  is  the 
same  act  charged  in  said  complaint. 

Third  defense :  And  for  a  third  and  separate  defense  said  defendant 
avers,  that  on  the  6th  day  of  September,  1879,  at  the  town  of  Kings- 
bury, Washington  county,  N.  Y.,  he  was  a  deputy  sheriff  of  the  county 
of  Washington;  that  on  that  day  said  plaintiff  wrongfully  entered 
into  the  dwelling-house  of  one  Henry  D.  Langdon  and  assaulted  said 
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Henry  D.  Langdon  and  his  wife,  and  acted  in  a  disorderly  manner, 
and  committed  a  breach  of  the  peace,  and  deponent  as  such  deputy 
sheriff,  in  defense  of  said  Henry  D.  Langdon  and  his  wife,  as  he  law- 
fully might  do,  removed  said  plaintiff  from  said  house,  using  no  un- 
necessary force,  which  is  the  same  act  charged  in  the  complaint  ia 
this  action. 

(No  verification.)  Hughbs  ft  Nobthbup, 

Defendanfa  Attameya. 


ARTICLE  VIL 

BVIDENCB. 

paob. 
SuBDiviBiON  1.  Of  provocation 456 

2.  Of  intention 458 

3.  Of  character 459 

4.  Of  special  damage 460 

6.  Miscellaneous  —  Weight  of  evidence 461 

SUBDIVISION  1. 
Of  PiovocatiOB. 

Under  a  general  issue  or  denial  of  fact  charged,  the  defendant 
in  mitigation  of  damages  may  give  any  evidence  of  provocation  by 
the  plaintiff,  if  it  be  so  recent  and  immediate  as  to  induce  the  pre- 
sumption that  the  violence  was  committed  under  the  unmediate  in^ 
fluence  of  the  passion  thus  wrongfully  excited  by  the  plaintiff. 
But  it  would  seem  that  provocation  by  a  third  party,  at  whom  the 
blow  is  aimed,  vdll  not  justify  an  assault  upon  the  plaintiff. 
Coming  v.  Coming,  6  N.  Y.  103  (citing  Lee  v.  Woolsey,  19  Johns. 
319;  Matthews  v.  Terry,  10  Conn.  456). 

Previous  diflSculties  between  -flie  parties  may  be  proved,  as  well 
as  threats,  as  they  aid  in  ascertaining  who  was  the  a^ressor. 
Murphy  v.  Dart,  42  How.  Pr.  31. 

A  long  series  of  provocations  before  the  assault  may  be  proved. 
Stellar  v.  Nellie,  42  How.  Pr.  168. 

In  an  action  for  assault  in  removing  plaintiff  from  church  by 
the  direction  of  a  priest,  evidence  of  the  plaintiff's  conduct  on 
two  other  Sundays  is  competent  on  the  question  of  justification. 
Crowley  v.  Miller,  19  Weed.  Dig.  262. 

Evidence  of  slanderous  words  spoken  by  the  defendant  at  the 
time  of  the  assault  are  admissible  in  evidence^  as  they  show  the 
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malicious  and  evil  intent  of  the  defendant  toward  the  plaintiff  at 
the  time,  and  may  enable  the  jury  to  fix  the  proper  rate  of  damages. 
Delmage  v.  Crow,  22  Misc.  Eep.  511,  49  N.  Y.  Supp.  1004,  83  St. 
Rep.  1004,  reversed  23  Misc.  Rep.  326. 

Evidence  of  continued  and  repeated  insult  by  the  plaintiff, 
done  for  the  purpose  of  exciting  the  defendant  and  keeping  him 
excited,  may  be  shown.  The  question  is  not  how  many  hours  have 
elapsed  since  the  provocation  was  given,  but  whether,  in  view  of 
the  circimistances  of  the  case,  the  party  has  had  reasonable  time 
to  cool  his  blood.  Each  case  should  be  controlled  by  its  own 
peculiar  circumstances.    Dolan  v.  Fagan,  63  Barb.  73. 

But  insulting  acts  and  declarations  of  the  plaintiff  antecedent 
in  time,  and  which  cannot  fairly  be  considered  as  part  of  the 
transaction,  cannot  be  given  in  evidence,  no  matter  how  irritating 
or  provocative.    Lee  v.  WooJsey,  19  Johns.  318. 

To  the  same  effect,  see  Ellsworth  v.  Thompson,  13  Wend.  668. 

For  the  same  principle  in  an  action  for  slander,  see  Richardson 
V.  Northrup,  66  Barb.  109. 

The  rule  upon  the  subject  of  antecedent  provocative  acts  is 
well  stated  in  Stetlar  v.  Nellis,  60  Barb.  624,  as  follows:  "  The 
evidence  of  acts  done  or  words  spoken  by  the  plaintiff  long  before 
the  cause  of  action  arose  is  not  admissible  for  the  purpose  of  show- 
ing provocation  or  mitigation  of  damages.  Yet  where  such  acts 
and  words  are  a  portion  of  a  series  of  provocations  frequently  re- 
peated and  continued  down  to  the  time  of  the  assault  they  may  be 
proven." 

In  an  action  for  assault  and  battery  which  arose  over  a  dispute 
regarding  a  stack  of  hay,  part  of  which  was  claimed  by  plaintiff, 
and  where  the  plaintiff  testified  that  at  the  time  he  was  going  to 
remove  the  whole  stack,  while  defendant  testified  that  he  was 
only  going  to  take  his  share,  it  was  held  that  the  contents  of  a 
letter  written  by  the  defendant  were  admissible  to  show  that  he 
had  previously  threatened  to  take  the  whole.  Richardson  v.  Van 
Voorhis,  3  N.  Y.  Supp.  599,  20  St.  Rep.  667. 

The  defendant's  belief  in  his  own  danger  at  the  time  of  the 
assault  is  competent  evidence  in  mitigation  of  exemplary  dam- 
ages.   Hogan  v.  Ryan,  6  St  Rep.  110. 

Evidence  connected  with  the  transaction  which  tended  to  show 
that  the  defendant  acted  maliciously  may  be  given  if  the  com- 
plaint set  forth  facts  from  whidi  malice  may  be  inferred,  although 
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there  is  no  express  averment  that  the  assault  was  made  with 
malice.    Elfers  v.  Wooley,  116  N.  Y.  294,  20  St  Rep.  678. 

SUBDIVISION  2. 
Of  latentioB. 

In  Crossman  v.  Bradley,  53  Barb.  125,  it  was  held  that  in  a 
civil  action  for  damages  for  assault  with  intent  to  commit  rape 
the  proof  to  sustain  the  action  must  be  of  the  same  nature  and 
degree  as  if  the  defendant  were  on  trial  upon  an  indictment  for 
an  attempt  to  commit  rape,  and  that  the  case  should  be  tried  upon 
the  same  principles.  Thus,  all  allegations  which  repel  the  allega* 
tion  of  force  or  tend  to  show  that  no  violence  was  used  or  designed 
is  admissible,  and  all  evidence  tending  to  show  previous  lewd  con- 
duct and  inviting  acts  of  the  plaintiff  are  admissible. 

In  a  criminal  case  it  has  been  held  that  words  are  an  important 
element  in  determining  the  intent  with  which  the  assault  was 
committed,  and  may  be  proved.  Mulligan  v.  People,  5  Park. 
Cr.  105. 

In  a  criminal  case  it  was  held  that  where  the  defendant  had 
been  in  the  employ  of  plaintiff,  evidence  that  the  defendant  had 
done  his  work  with  the  intention  to  injure  his  employer  was  proper, 
and  that  the  evidence  of  experts  as  to  the  location,  character, 
and  probable  consequence  of  wounds,  was  proper  as  bearing  upon 
the  intent  of  the  defendant.    People  v.  Kerrains,  1  T.  &  C.  334. 

As  to  evidence  of  defendant's  intention,  which  was  held  insuffi- 
cient to  prove  his  liability,  see  Laidlaw  v.  Sage,  158  N.  Y.  73, 
reversing  Laidlaw  v.  Sage,  2  App.  Div.  374,  37  N.  Y.  Supp.  770. 

In  order  that  the  defendant  might  show  his  belief  in  his  danger 
he  may  be  allowed  to  prove  that  other  persons  with  the  plaintiff 
struck  him  during  the  affray.    Hogan  v.  Ryan,  5  St.  Rep.  110. 

Where  threatening  words  of  the  defendant's  agent  are  set  out 
in  the  complaint  the  defendant  may  be  allowed  to  prove  that  he 
did  not  authorize  the  use  of  the  threatening  acts,  as  the  same  may 
be  calculated  to  inflame  the  minds  of  the  jury  and  increase  the 
verdict  against  him.  Delmage  v.  Crow,  23  Misc.  Rep.  326,  85 
St.  Rep.  240,  51  N.  Y.  Supp.  240,  reversing  22  Misc.  Rep.  511, 
49  N.  Y.  Supp.  1004. 

In  a  case  where  the  plaintiff  was  forcibly  removed  from  a 
fair  ground  for  not  paying  for  a  seat  which  he  held,  it  was  held 
that  evidence  of  a  regulation  of  the  society  authorizing  the  coUec* 
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tion  of  a  charge  for  such  seats  might  be  shown.  But  that  a  cus- 
tom to  chaige  for  such  seats  is  not  admissible  when  the  person 
removed  is  not  shown  to  have  had  any  knowledge  of  such  custom. 
Magovering  v.  Staples,  7  Lans.  145. 

Where  an  assault  and  battery  grew  out  of  a  dispute  as  to  cer- 
tain property  it  was  held  that  evidence  as  to  the  possession  of  the 
property  was  competent.  Though  such  evidence  does  not  justify 
the  assault,  yet  a  belief  in  ownership  was  of  the  utmost  import- 
ance in  authorizing  vindictive  damages  in  order  that  the  jury 
might  know  whether  the  assault  was  committed  wantonly  and 
without  cause  and  in  the  belief  that  the  defendant  was  asserting 
a  legal  right.    Linde  v.  Elias,  4  Alb.  L.  J.  76. 

Where  the  defense  was  that  the  plaintiff  was  unlawfully  tres- 
passing upon  the  defendant's  land;  evidence  of  a  parol  agreement 
for  an  exchange  of  land  by  the  plaintiff  with  a  former  adjoining 
owner  of  the  premises,  and  that  a  right  of  way  had  been  granted 
to  the  plaintiff,  is  competent  as  tending  to  show  good  faith  on 
the  part  of  the  plaintiff  in  entering  upon  the  land  and  as  tending 
to  show  a  legal  right  in  the  plaintiff  to  cross  the  land.  Borst  v. 
Zeh,  12  Hun,  315. 

SUBDIVISION  3. 
Of  Character. 

Evidence  of  the  dissolute  character  of  the  plaintiff  is  not  ad- 
missible in  mitigation  of  damages,  and  such  a  person  is  entitled 
to  the  same  damages  as  one  of  good  character.  Coming  v.  Com- 
ing, 6  K  Y.  104. 

Where  the  assault  arose  out  of  a  forcible  removal  of  a  passen- 
ger from  a  railroad  train,  evidence  of  the  passenger's  previous 
threats,  tending  to  prove  his  disposition  to  pick  a  quarrel,  may 
be  proven,  although  the  threats  did  not  come  to  the  knowledge  of 
the  defendant,  who,  in  this  case,  was  the  conductor.  The  evi- 
dence is  proper  to  reduce  vindictive  damages.  Vedder  v.  Fellows, 
20  K  Y.  126. 

In  a  criminal  case  it  was  held  that  the  quarrelsome  disposition 
of  the  plaintiff  could  not  be  shown  by  proof  of  specific  acts  upon 
his  part  where  it  was  claimed  by  the  defendant  that  the  assault 
committed  was  done  in  self-defense.  People  v.  Frindel,  58  Hun, 
482,  35  St.  Rep.  805,  12  K  Y.  Supp.  498. 

In  a  civil  action  for  indecent  assault  specific  acts  of  lewdness 
on  the  part  of  plaintiff  with  men  other  than  the  defendant  may 
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be  shown  in  mitigation  of  damages,  although  not  pleaded.  It 
seems  that  such  acts  may  be  shown  although  thej  occurred  after 
the  assault,  if  they  follow  it  so  closely  in  point  of  time  that  they 
might  be  considered  as  indicating  the  state  of  plaintiff's  '^  moral 
sensibilities"  at  the  time  of  the  assault  Oulerette  v.  McKin- 
ley,  27  Hun,  820,  citing  Bracy  v.  Kibbee,  31  Barb.  273;  People 
V.  Abbott,  19  Wend.  192 ;  Crossman  v.  Bradley,  53  Barb.  126 ; 
Ford  V.  Jones,  62  Barb.  484;  Wandell  v.  Edwards,  25  Hun,  489. 

Where  the  complaint  seeks  to  recover  for  assault  and  battery 
coupled  with  indecent  assault,  the  plaintiff's  character  for  chas- 
tity is  directly  in  issue  upon  the  question  of  damages,  and  specific 
acts  of  lewdness  and  immorality  on  part  of  plaintiff  may  be  shown* 
Ford  V.  Jones,  62  Barb.  484. 

In  a  civil  action  for  assault  and  battery,  coupled  with  inde- 
cent assault,  the  defendant  may  show  improper  familiarity  be- 
tween the  plaintiff  and  other  persons  during  a  period  prior  ta 
the  assault,  and  at  a  time  when  from  the  date  of  the  birth  of  her 
child  she  must  have  become  pregnant.  In  this  case  it  was  also 
held  that  the  defendant  might  prove  certain  acts  showing  the 
friendly  manner  of  the  plaintiff  toward  him  after  the  assault. 
Young  v.  Johnson,  123  K  Y.  226,  33  St.  Rep.  486,  affirming 
46  Hun,  164,  11  St  Rep.  590. 

In  a  criminal  action  evidence  of  previous  assault  by  the  de- 
fendant are  admissible  upon  the  question  of  his  motive  and  in- 
tent So,  also,  evidence  of  other  indictments  are  admissible. 
People  V.  Flannigan,  42  App.  Div.  318,  59  N.  Y.  Supp.  101,  93 
St  Rep.  101. 

Compare,  however,  Pontius  v.  People,  82  N.  Y.  339,  affirming 
21  Hun,  328. 

SUBDIVISION  4. 
Of  Special  Damage. 

Items  of  special  damage  must  be  particularly  stated  in  the 
complaint  or  they  cannot  be  proved  at  the  trial.  The  court  in 
this  connection  said :  "  Doubtless  the  trial  court  had  power  to 
allow  an  amendment  of  the  complaint  on  proper  terms  by  insert- 
ing an  allegation  of  the  special  damage  to  be  proven,  but  no 
amendment  was  ordered  and  none  was  asked  for."  Stevens  v. 
Rodger,  25  Hun,  54^ 

Unless  evidence  has  been  given  as  to  what  the  plaintiff's  time 
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is  worth  the  jury  cannot  allow  for  loss  of  time  consequent  upon 
4UI  assault    Kane  v.  Manhattan  Ry.  Co,,  3  St  Bep.  145. 

SUBDIVISION  8. 
MiaoelUiieoiis  — Weight  of  BTidence. 

One  sued  civilly  for  assault  and  battery  cannot  in  his  own  de- 
fense prove  the  record  of  a  conviction,  in  the  police  court,  of  the 
plaintiff  for  assault  and  battery  made  upon  him,  because  the 
record  of  conviction  in  a  criminal  case  is  not  admissible  in  a 
•civil  action  to  prove  the  fact  upon  which  it  was  rendered.  Ennis 
V.  Dudley,  22  Misc.  Rep.  4,  48  N.  Y.  Supp.  622,  84  St  Rep.  622. 

It  seems  that  the  fact  that  the  defendant  has  been  punished 
<!riminally  for  the  same  assault  and  battery  cannot  be  given  in 
evidence  to  mitigate  damages  in  a  civil  suit.  Cooh  v.  Ellis,  6 
Hill,  466. 

As  to  expert  testimony  in  respect  to  an  injury  received  in  as- 
sault and  battery,  see  Fort  v.  Brown,  49  Barb.  366. 

As  to  dying  declarations  of  a  person  killed  in  an  assault,  and 
as  to  other  evidence  sought  to  be  offered  as  part  of  the  res  gestcs, 
see  Spatz  v.  Lyons,  56  Barb.  476. 

Where  an  assault  is  committed  in  the  absence  of  witnesses,  ill- 
will  on  the  part  of  the  defendant  toward  the  plaintiff  is  admissi- 
ble as  circumstantial  evidence  to  determine  by  whom  the  assault 
was  committed.  Jewett  v.  Baning,  21  N.  Y.  27,  affirming  23 
Barb.  13. 

In  a  criminal  case  for  assault  and  battery  the  prosecution  is 
bound  to  prove  beyond  any  reasonable  doubt  the  charge  made. 
But  in  civil  case,  under  the  same  set  of  facts,  a  preponderance 
of  proof  is  sufficient.  Dean  v.  Raphe,  145  N.  Y.  319,  citing 
Feople  V.  Briggs,  114  N.  Y.  56. 

Where  a  person  in  whose  favor  a  legal  process  is  issued  directs 
the  acts  of  an  officer  to  be  done  under  it,  he  is  responsible  there- 
for, and  cannot  prove  that  the  assault  of  the  officer  was  not  the 
consequence  of  the  request.  "  No  man  is  allowed  to  excite  an- 
other to  trespass,  and  after  its  commission  to  give  his  want  of 
influence  in  evidence  in  bar  of  the  action."  Coats  v.  Darby,  2 
'N.  Y.  517,  overruling  Herrick  v.  Manly,  1  Cai.  263. 

Where  an  assault  was  committed  by  the  defendant  when  asked 
by  the  plaintiff  to  leave  the  house  of  plaintiff,  it  was  held  that  the 
defendant  might  show  in  justification  and  mitigation  of  damages 
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that  the  plaintiflF  had  no  right  to  remove  him.     Collier  v.  Moul- 
ton,  7  Johns.  109. 

Where  the  defendant  was  sued  for  assault  and  battery  for  at- 
tempting to  kiss  plaintiff,  and  he  proved,  in  order  to  show  license, 
that  by  a  vote  passed  on  an  excursion  train  he  was  to  go  through 
the  train  and  kiss  every  lady  in  the  car,  it  was  held  that  the  ex- 
clusion of  evidence  by  the  plaintiff  that  she  and  her  friends  were 
a  distinct  party  from  those  with  the  defendant,  was  improper. 
Van  Voorhis  v.  Hawes,  12  How.  Pr.  406. 

A  physician  who  has  attended  a  person  after  an  assault  may 
testify  as  expert  concerning  the  effect  of  the  assault.  Anthony 
V.  Smith,  4  Bosw.  503. 

In  an  action  by  a  married  woman  for  assault  with  attempt  to 
rape  it  is  error  to  ask  the  defendant  on  cross-examination  whether 
he  was  living  with  his  wife  at  the  time  of  the  offense.  Such  mat- 
ter does  not  affect  his  credibility.  Haulish  v.  Boiler,  72  App.  Div. 
569. 

ABTICLE  Vm. 
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SUBDIVISION  1. 
Arrest  and  Attachment. 

The  right  to  arrest  the  defendant  in  an  action  for  assault  and 
battery  is  given  by  Code,  §  549,  subd.  2. 

So,  too,  the  right  to  attach  property.  See  Code  Civ.  Proc., 
§  635,  subd.  3. 

As  to  right  of  execution  against  person,  see  Code  Civ.  Proc., 
§§  1487-1490.     See  "  Remedies,"  chap.  VI. 

By  section  3177  of  the  Code,  in  such  an  action  for  assault  and 
battery  upon  the  high  seas,  the  plaintiff  may  apply  for  an  order  of 
arrest  to  accompany  the  summons,  in  the  form  and  to  the  effect 
specified  in  the  following  section.  The  following  sections  of  the 
Code,  up  to  and  including  section  3187,  give  the  proceedings  on 
such  arrest,  bail,  and  other  matters  connected  with  the  arrest. 
But  section  3187  provides  that  the  article  does  not  prevent  the 
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plaintiff  from  commencing  and  conducting  in  the  ordinary  man- 
ner an  action  for  a  cause  specified  in  subdivision  2  of  section  317. 

SUBDIVISION  8. 
TzUL 

If  the  assault  is  one  with  intent  to  commit  rape,  the  court  may^ 
in  its  discretion,  exclude  all  persons  not  directly  interested  from 
the  court-room.     Code  Civ.  Proc.,  §  5. 

Although  the  action  of  assault  and  battery  is  transitory,  and 
may  be  tried  in  a  county  other  than  where  the  assault  occurred, 
yet,  other  things  being  equal,  the  court  may  regard  the  place  of 
the  assault  as  an  important,  if  not  a  controlling,  factor,  in  deter- 
mining where  the  trial  should  be  had.  Thompson  v.  Norwood,  46 
St  Eep.  204,  19  K  Y.  Supp.  632. 

In  Willis  V.  Metropolitan  Ry.  Co.,  76  App.  Div.  340,  78  N.  T. 
Supp.  478, 112  St.  Rep.  478,  the  plaintiff,  who  had  been  assaulted 
by  the  defendant's  conductor,  drew  his  complaint  in  the  form  of 
an  action  for  negligence,  alleging  that  the  conductor  was  incom- 
petent, unfit,  and  unsuitable,  to  the  knowledge  of  the  defendant, 
etc.,  and  that  the  defendant  was  negligent  in  employing  him,  etc. 
Under  this  complaint  the  court  struck  out  all  testimony  tending 
to  show  assault,  and  dismissed  the  complaint  on  the  ground  that 
the  cause  set  forth  was  for  negligence,  while  the  true  cause  of 
action  was  assault.  Held,  that,  when  once  the  relation  of  carrier 
and  passenger  is  entered  upon,  the  carrier  is  responsible  for  all  the 
consequences  resulting  to  the  passenger  from  the  willful  miscon- 
duct or  negligence  of  the  persons  employed,  etc. ;  hence  that, 
whether  the  action  was  for  negligence  or  for  assault,  the  liability 
of  the  defendant  was  the  same  in  both  cases,  and  that  the  plaintiff 
was  entitled  to  have  his  case  submitted  to  the  jury.  Further- 
more, that,  as  there  was  an  implied  contract  on  the  part  of  the 
defendant  to  carry  the  plaintiff  safely,  the  assault  by  the  conductor 
was  in  law  a  negligent  act  on  the  part  of  the  defendant. 

SUBDIVISION  8. 
Charge  and  Nonsuit,  Btc 

In  a  civil  action,  the  defendant  is  entitled  to  a  charge  that  "  he 
is  presumed  innocent,"  as  such  presumption  exists  in  civil  actions, 
where  a  judgment  against  the  defendant  would  show  him  to  have 
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been  guilty  of  a  crime.  Grant  v.  Riley,  15  App.  Div.  190,  44 
K  Y.  Supp.  238. 

It  is  not  error  to  charge  that,  if  the  plaintiff  put  his  hands  upon 
the  defendant,  the  latter  had  a  right  to  resist,  and  to  use  such  force 
as  would  prevent  the  plaintiff  from  inflicting  injury  upon  him. 
Patterson  v.  Mcllroy,  28  J.  &  S.  130,  42  St  Rep.  960. 

It  is  error  to  refuse  to  charge  that  the  defendant  has  a  right 
to  insist  that  the  plaintiff  should  vacate  his  store,  and  that  the  de- 
fendant need  not  be  held  liable  if  the  plaintiff  refused  to  go  upon 
request,  and  the  defendant  only  used  so  much  force  as  was  neces- 
sary to  put  him  out.  Johnson  v.  Maxwell,  19  Misc.  Rep.  706,  43 
N.  Y.  Supp.  1156. 

It  is  error  for  the  court  to  leave  to  the  jury  the  question  as  to 
the  reasonableness  of  a  regulation  of  a  street  railroad  company 
prohibiting  passengers  from  taking  packages  or  cumbersome  goods 
into  a  car.  The  court  should  charge  the  jury,  as  a  matter  of  law, 
that  such  a  regulation  is  reasonable.  It  was  also  held  that  the 
judge  should  charge  that  a  conductor  was  entitled  to  eject  the  plain- 
tiff who  entered  a  car  carrying  a  valise  and  two  rifles  with  bayo- 
nets attached.  Dowd  v.  Albany  By.  Co.,  47  App.  Div.  202,  62 
K  Y.  Supp.  179,  96  St  Rep.  179. 

Where  the  defense  in  assault  and  battery  was  that  the  defend- 
ant was  defending  his  master's  wagon  placed  upon  a  private  road, 
and  where  there  is  a  conflict  in  the  testimony  as  to  whether  the 
road  was  public  or  private,  it  is  error  for  the  court  to  charge  that 
there  was  no  defense  in  any  view  of  the  case^  and  that  the  only 
question  was  the  amount  of  damages.  Howe  v.  Oldham,  52  St 
Rep.  734,  23  K  Y.  Supp.  100. 

For  a  case  where  the  charge  of  the  court  in  assault  and  battery 
was  upheld,  see  Kosters  v.  Brooklyn,  etc.,  R.  B.  Co.,  10  Misc.  Rep. 
18,  62  St.  Rep.  644,  30  N.  Y.  Supp.  531. 

For  a  charge  which  was  held  to  be  defective  in  respect  to  the 
rights  of  a  deputy  sheriff  to  remove  plaintiff  in  the  execution  of  a 
warrant  of  dispossession,  see  McLaughry  v.  Porter,  86  Hun,  316, 
67  St  Rep.  190,  33  N.  Y.  Supp.  464. 

For  a  case  where  the  charge  respecting  the  power  of  a  jury  to 
give  damages  was  held  to  be  erroneous,  see  Millis  v.  Oermond,  3 
App.  Div.  383,  38  N".  Y.  Supp.  934. 

It  is  proper  to  charge  that  if  the  jury  find  the  assault  malicious 
they  may  award  punitive  damages.    It  is  error  to  refuse  to  charge 
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that  all  the  circumstances  of  the  transactions  are  to  be  considered 
in  determining  whether  there  was  malice  or  not  on  the  part  of  the 
persons  making  the  arrest.  Frost  v.  Pinkerton,  61  App.  Div.  566, 
70  N.  Y.  Supp.  892,  104  St  Eep.  892. 

It  is  error  to  refuse  to  charge  that  the  jury  may  consider  evi- 
dence of  provocation  in  mitigation  of  compensatory  damages  as 
well  as  punitive  damages.  Genung  v.  Baldwin,  77  App.  Biv. 
584,  79  N.  Y.  Supp.  569,  113  St  Rep.  569,  reversing,  on  reargu- 
ment,  76  App.  Div.  196. 

In  Hyatt  v.  Wood,  3  Johns.  239,  a  new  trial  was  refused,  al- 
though the  judge  has  misdirected  the  jury.  This  was  upon  the 
ground  that  the  injury  was  trivial,  and  in  a  case  where  the  verdict 
was  for  the  defendant  no  ends  of  justice  would  be  subserved  by 
granting  a  new  trial  merely  to  give  the  plaintiff  an  opportunity  to 
recover  nominal  damages. 

In  Davison  v.  Herring,  24  App.  Div.  402,  48  N.  Y.  Supp. 
760,  82  St.  Rep.  760,  an  action  brought  for  indecent  as- 
sault, the  verdict  was  set  aside  on  account  of  statements  made 
by  the  judge  in  the  presence  of  the  jury,  to  the  effect  that  if  the 
grand  jury  were  in  session  he  would  send  the  case  to  them,  and 
that  the  district  attorney  of  the  county  had  better  present  the  case 
to  the  next  grand  jury.  This  was  done,  even  though  the  court 
subsequently  charged  the  jury  to  disregard  his  statements. 

Though  a  verdict  will  not  ordinarily  be  disturbed,  yet  it  will 
not  be  allowed  to  stand  where  the  jury  ignored  the  weight  of  evi- 
dence. Higgins  v.  Quinn,  26  i&Iisc.  Rep.  292,  54  N.  Y.  Supp. 
586.  See  this  case  also  for  facts  where  a  verdict  was  considered 
to  be  against  weight  of  evidence. 

For  a  case  of  assault  and  battery  where  evidence  wao  held  to 
warrant  a  verdict,  see  Caldwell  v.  Central  Park,  etc,  R.  B.  Co.,  7 
Misc.  Rep.  67,  57  St  Rep.  489,  27  N.  Y.  Supp.  397.  See  also 
Townsend  v.  Stuart,  53  St  Rep.  147,  23  N.  Y.  Supp.  638 ;  also 
BensJcy  v.  Banks,  30  St  Rep.  362,  8  N.  Y.  Supp.  935. 

SUBDIVISION  4. 
Costs. 

In  actions  for  assault  and  battery,  if  the  plaintiff  recovers  less 
than  $50  damages,  the  amount  of  his  costs  cannot  exceed  the 
amount  of  damages.    Code  Civ.  Proc.,  §  3228,  subd.  3. 

Though  a  wife  cannot  maintain  a  civil  action  against  her  hus- 
30 
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band  for  assault  and  battery,  yet,  upon  the  failure  of  her  action, 
costs  will  not  be  awarded  against  her.  Abbe  v.  Abbe,  22  App,  Div. 
483,  48  N.  Y.  Supp.  25,  82  St  Rep.  25. 

ABTICLE  DL 
DAMAGES.  „,„, 

PAGE. 
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2.  Punitive  damages 468 

3.  Mitigation  of  damages 471 

SUBDIVISION  1. 
Compensatory  Danugoi. 

Compensatory  damages  do  not  depend  at  all  upon  the  motive 
which  actuated  the  defendant,  but  punitive  damages  depend  upon 
whether  the  act  was  reckless,  willful,  or  malicious,  and  designed 
to  oppress  and  injure  the  plaintiff.  The  court  said :  "  If  a  cause 
of  action  is  made  out,  the  plaintiff  is  entitled  to  compensation,  to 
be  ascertained  by  the  jury,  whatever  may  have  been  the  motive 
which  actuated  the  defendant."    Voltz  v.  BlacJemar,  64  N.  Y.  444. 

It  seems  that  the  belief  of  the  defendant,  that  he  was  asserting 
a  legal  right  as  a  defense  of  property,  will  not  affect  the  actual 
damage  caused  by  him,  though  it  may  affect  vindictive  damages. 
Linde  v.  Elias,  4  Alb.  L.  J.  76. 

Where  the  assault  is  committed  by  a  lunatic,  the  plaintiff  can 
only  recover  compensation  for  the  injury,  and  not  punitive  dam- 
ages.   Krom  V.  Schoonmaher,  3  Barb.  647. 

Damages  may  be  recovered  for  an  assault  which  consists  of  a 
mere  menace  of  violence  with  a  dangerous  weapon  by  a  person 
within  striking  distance,  although  the  person  menaced  is  not 
struck.  Liebstadter  v.  Federgreen,  80  Hun,  245,  61  St.  Eep.  621, 
29  N.  Y.  Supp.  1039. 

It  has  been  held  that,  in  assessing  damages  in  assault  and  bat- 
tery, the  place  in  which  the  assault  takes  place  may  be  taken  into 
consideration.  Thus,  it  was  said  by  Bathurst,  J.,  in  Tilldidge  v. 
Wade,  3  Wils.  19 :  "  It  is  a  greater  insult  to  be  beaten  upon  the 
Royal  Exchange  than  in  a  private  room."  So,  too,  an  aggravation 
of  an  existing  disease  may  be  considered  in  assessing  damages. 
Elliot  V.  Van  Buren,  33  Mich.  49. 
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Where  a  person  pays  an  admission  fee  to  a  dancing  hall  for  the 
purpose  of  dancing  with  the  class,  he  cannot  be  turned  out  except 
for  cause,  and  in  an  action  for  illegal  ejection  he  is  not  limited  to 
the  price  paid  for  admission,  but  may  be  compensated  for  the  in- 
dignity and  disgrace  of  public  expulsion.  Smith  v.  Leo,  92  Hun, 
242,  72  St  Eep.  814,  36  N.  Y.  Supp.  949. 

In  an  action  for  assault  and  battery,  the  plaintiff  may  recover 
for  the  pain  and  suffering,  both  mental  and  physical,  although  no 
mental  pain  was  alleged  in  the  complaint,  because  such  mental 
pain  is  not  understood  to  include  anything  more  than  that  which 
accompanies  physical  suffering.  Caldwell  v.  Central  Park,  etc., 
Co.,  7  Misc.  Rep.  67,  27  N.  Y.  Supp.  397,  57  St.  Rep.  489. 

Where  a  parent  sues  for  assault  and  battery  upon  his  son,  the 
jury  cannot  give  damages  for  the  parent's  wounded  feelings. 
Cowdin  V.  Wright,  24  Wend.  429. 

Where  an  action  is  brought  by  a  married  woman,  she  cannot 
recover  for  money  expended  by  her  husband  for  medical  attend- 
ance.   Bumham  v.  Webster,  3  St.  Rep.  530,  25  Week.  Dig.  556. 

In  an  action  for  assault  and  battery,  it  was  held  as  a  general 
principle  that  in  cases  other  than  those  upon  contracts  it  is 
strictly  within  the  province  of  the  jury  to  estimate  the  loss  suf- 
fered, and  the  courts  will  not  interfere  unless  there  is  manifest 
abuse  of  the  same  as  to  show  that  the  jury  were  affected  by  pas- 
sion, prejudice,  or  some  undue  influence.  Peck  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  4  Hun,  236,  6  T.  &  C.  436. 

A  new  trial  was  ordered  in  an  action  for  assault  and  battery 
where  the  court  charged  that  the  jury  might  allow  the  plaintiff 
for  loss  of  time  consequent  upon  the  assault,  where  there  was  no 
evidence  in  the  case  of  what  his  time  was  worth.  Kane  v.  Man- 
hattan R.  R.  Co.,  3  St.  Rep.  145,  citing  Leeds  v.  Metropolitan 
Gas  Co.,  90  N.  Y.  26. 

Where  an  action  for  assault  and  battery  has  been  brought 
against  defendants  jointly,  and  the  jury,  in  its  verdict,  awards  a 
specific  amount  against  one  of  the  defendants  and  a  nominal 
amount  against  the  other,  the  plaintiff  has  two  courses:  (1)  He 
may  enter  a  nolle  prosequi  as  to  the  one  defendant,  and  enter  judg- 
ment against  the  other  for  the  damages  assessed;  or  (2)  he  may 
enter  judgment  against  both  defendants  for  the  largest  damage 
found  against  either  and  remit  the  lesser  damage.  Hoffman  v. 
Schwartz,  11  Civ.  Proc.  200. 
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Where  a  passenger  is  removed  from  a  train  for  not  procuring  a 
ticket  at  the  office,  because  of  the  absence  of  the  agent,  and  sub- 
sequently refuses  to  pay  the  additional  fare  of  five  cents,  an  action 
lies  for  assault  and  battery,  but  the  damages  can  only  be  compen- 
satory. Where  the  damage  occurred  in  the  daytime,  and  in  the 
presence  of  acquaintances,  and  he  was  removed  from  the  car  and 
put  down  on  the  road,  a  verdict  of  $500  is  not  excessive.  Mounter 
V.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  70  App.  Div.  405,  75  N.  Y.  Supp. 
521,  reversed  175  N.  Y.  281. 

Even  though  the  plaintiff  does  not  prove  his  actual  loss  in  money 
while  he  is  disabled  by  the  assault,  yet  if  he  proves  loss  of  time,  he 
is  entitled  to  at  least  nominal  damages.  Niendorjf  v.  Manhattan 
Ry.  Co.,  4  App.  Div.  51,  74  St  Rep.  119,  38  N.  Y.  Supp.  690, 
citing  Leeds  v.  Metropolitan  Oas  Co.,  90  N.  Y.  26 ;  Feeney  v.  L.  I. 
R.  R.  Co.,  116  N.  Y.  375 ;  Baker  v.  Manhattan  Ry.  Co.,  118  K  Y. 
633. 

Where  it  is  desired  to  recover  special  damages,  such  damages 
must  be  particularly  stated  in  the  complaint,  or  the  plaintiff  can- 
not give  evidence  of  it  upon  trial.    Stevens  v.  Rodger,  25  Hun,  54. 

SUBDIVISION  2. 
Punitive  Damages. 

Where  the  defendant's  act  in  assault  and  battery  is  malicious, 
the  jury  may  give  exemplary  damages.  It  is  competent  for  the 
jury  to  find  that  the  defendant's  act  was  wanton,  reckless,  and 
malicious,  and  to  award  more  than  compensatory  damages.  Con- 
ners  v.  Walsh,  131  K  Y.  590,  42  St.  Rep.  868,  affirming  40  St. 
Eep.  984,  15  K  Y.  Supp.  970. 

Where  the  assault  and  battery  is  unprovoked,  malicious,  and 
wantonly  committed,  punitive  damages  may  be  awarded.  Clayton 
V.  Keeler,  18  Misc.  Rep.  488,  42  N.  Y.  Supp.  1051. 

In  the  absence  of  evidence  of  malice  or  ill-will  on  the  part  of 
the  defendant,  the  plaintiff  is  not  entitled  to  pimitive  damages, 
and  where  such  damages  are  given  and  appear  to  be  excessive,  and 
the  result  of  perverted  judgment,  it  is  the  duty  of  the  court  to 
interfere.  Doran  v.  Brooklyn  &  New  York  Ferry  Co.,  46  St.  Rep. 
310,  19  N.  Y.  Supp.  172,  citing  Newman  v.  N.  Y.,  L.  E.  & 
T7.  R.  R.  Co.,  54  Hun,  335,  27  St  Rep.  135,  7  K  Y.  Supp.  560. 

Exemplary  damages  cannot  be  allowed  in  a  case  where  there 
has  been  no  intentional  offense  by  the  defendant,  but  where  he 
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•  only  did  what  he  honestly  believed  to  be  his  duty.  Hamilton  v. 
Third  Ave.  R.  R.  Co.,  53  N.  Y.  25,  reversing  35  N.  Y.  Super. 
(J.  &  S.)  118. 

Where  there  is  no  malice  shown,  the  plaintiff  is  merely  entitled 
to  compensation  for  the  pain  and  suffering  and  loss  of  time  occa- 
sioned by  the  assault,  and  is  not  entitled  to  punitive  damages  even 
where  excessive  force  has  been  employed  in  removing  plaintiff 
from  a  car.  Peck  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  4c  Hun,  238, 
6  N.  Y.  Super.  (J,  &  S.)  436.  In  this  case  it  was  held  that  a 
verdict  for  an  amount  which  would  not  have  been  given  against 
a  natural  person  under  the  circumstances  will  satisfy  the  appel- 
late court  that  the  minds  of  the  jury  were  unduly  influenced  by 
some  extraneous  and  imknown  influence,  or  by  passion  or  preju- 
dice against  the  defendant,  and  the  verdict  will  not  be  allowed 
to  stand. 

Where  the  act  of  defendant,  in  removing  a  passenger  from  the 
car,  is  not  accompanied  by  malicious  or  willful  misconduct,  or 
with  intent  to  injure  the  plaintiff,  the  master  is  not  liable  for  puni- 
tive damages.  Parker  v.  Long  Island  R.  R.  Co.,  13  Hun,  320, 
citing  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  30. 

A  master  is  not  liable  in  punitive  damages  for  the  act  of  his 
servant  if  the  servant  would  not  have  been  liable  for  such  damages 
at  the  suit  of  the  master  himself.  Townsend  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  56  N.  Y.  296,  citing  Hamilton  v.  Third  Ave.  R.  R.  Co., 
53  K  Y.  25. 

Where  it  appears  in  an  action  for  assault  and  battery  that  the 
plaintiff  was  a  trespasser  upon  the  premises  of  defendant,  and  the 
latter  in  removing  him  used  more  force  than  was  necessary,  the 
plaintiff  is  not  entitled  to  punitive  damages.  This  decision  is 
founded  upon  the  theory  that  one  who  exercises  a  legal  right  cannot 
be  made  liable  because  his  action  was  instigated  by  wantonness 
or  malice,  for  the  exercise  of  the  right  cannot  be  affected  by  the 
motive  that  controls  it.  Therefore,  as  defendant  had  a  right  to 
remove  the  plaintiff,  who  was  a  trespasser,  he  is  not  liable  in 
punitive  damages.  Kiff  v.  Youmans,  86  N.  Y.  324,  reversing  20 
Hun,  123. 

In  an  action  by  a  married  woman  for  assault  for  the  purpose  of 
rape,  the  jury  may  award  exemplary  damages.  Haulish  v.  Boiler. 
72  App.  Div.  559. 

In  an  action  for  indecent  assault,  the  jury,  upon  the  question 
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of  damages,  may  consider  the  intent  of  the  defendant  as  shown  by 
his  acts  and  language.    Hogg  v.  Kiersted,  17  Week.  Dig.  206. 

Where  the  assault  and  battery  is  accompanied  with  indecent  as- 
sault, it  is  an  aggravated  case^  which  calls  for  punitive  damages^ 
and  the  plaintiff's  suffering  in  mind  by  reason  of  the  shock  to  her 
moral  sensibilities  is  a  fit  subject  for  consideration  by  the  jury. 
Ford   V.  Jones,  62  Barb.  484. 

Where  a  parent  brings  an  action  for  assault  and  battery  upon 
his  daughter,  his  damages  are  measured  by  his  actual  loss  through 
loss  of  her  services ;  or,  if  sickness  follow,  for  the  expense  attending 
the  same.  But  he  cannot  recover  beyond  such  actual  loss,  and  ex- 
emplary damages  cannot  be  given,  even  though  the  assault  be  of  an 
indecent  character.  The  person  assaulted  is  the  only  one  who  can 
recover  exemplary  damages.  The  action  of  assault  differs  in  this 
respect  from  the  action  of  seduction,  which  is  peculiar  to  itself. 
Whitney  v.  Hitchcock,  4  Den.  461. 

To  constitute  malice  it  is  not  necessary  that  the  act  should  come 
from  hatred  or  ill-will,  but  malice  may  be  inferred  from  the  in- 
tent, or  inexcusable  recklessness.  Thus,  where  the  defendant  wan- 
tonly persisted  in  shooting  at  the  plaintiff  with  a  sharp-pointed 
instrument,  although  warned  to  desist,  and  where  the  dart  finally 
lodged  in  the  plaintiff's  eye,  it  was  held  to  be  malicious,  and  so 
rendered  defendant  liable  to  exemplary  damages.  Etchberry  v. 
Levielle,  2  Hilt.  40. 

The  jury  may  give  punitive  damages  where  the  injury  is  force- 
ful and  malicious.  Even  though  the  complaint  does  not  in  its 
terms  allege  that  the  assault  was  done  with  malice,  yet  if  it  allege 
facts  from  which  malice  may  be  inferred,  evidence  of  such  circum- 
stances tending  to  prove  malice  are  competent.  Elfers  v.  Woolley, 
116  X.  Y.  294. 

Insulting  words  spoken  by  the  defendant  may  be  shown  to  show 
malicious  and  evil  intent  on  the  part  of  defendant,  and  in  order  to 
enable  the  jury  to  fix  the  damages.  Delmage  v*  Crow,  22  Misc. 
Eep.  511,  49  K  Y.  Supp.  1004,  83  St  Rep.  1004. 

When  the  verdict  of  the  jury  in  assault  and  battery  is  not  so 
large  as  to  indicate  passion,  corruption,  or  prejudice,  it  should  not 
be  set  aside;  and  note  that  this  decision  was  an  action  where  the 
plaintiff  was  not  actually  struck,  but  merely  threatened  with  a 
dangerous  weapon.  Liebstadter  v.  Federgreen,  80  Hun,  245,  29 
N.  Y,  Supp.  1039. 
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It  has  been  held  that  if  an  assault  has  not  been  found  to  be 
malicfious  by  the  jury,  exemplary  damage  chould  not  be  allowed. 
Williams  v.  Garrett,  12  How.  Pr.  456. 

Where  the  evidence  showed  an  aggravated  assault,  the  court  will 
not  interfere  with  a  verdict  which  gives  punitive  damages.  So 
also  in  a  case  where  the  most  serious  part  of  the  assault  was  com- 
mitted by  the  defendant's  servant  at  his  order.  Smith  v.  Flarmery, 
63  St.  Rep.  169,  23  N.  Y.  Supp.  201. 

The  amount  of  damages  is  a  question  for  the  jury  on  all  the  evi- 
dence, and  a  verdict  of  $100  for  the  plaintiff,  who  only  received  a 
black  eye,  will  not  be  disturbed  by  the  court  Dunlap  v.  Ross,  43 
St.  Rep.  609, 18  N.  Y.  Supp.  48. 

A  verdict  against  a  railroad  company  for  $6,000  for  an  assault 
upon  the  plaintiff  by  a  servant  of  the  defendant,  who  attempted  to 
kick  the  plaintiff,  resulting  in  a  swelling  of  the  groin,  whereby  the 
plaintiff  was  obliged  to  go  to  a  hospital,  was  held  not  to  be  exces- 
sive. Nieridorff  v.  Manhattan  B.  B.  Co.,  4  App.  Div.  46,  38  N.  Y. 
Supp.  690. 

A  verdict  of  $6,000  was  held  to  be  excessive,  even  as  punitive 
damages,  in  a  case  where  the  plaintiff  provoked  the  assault  by 
taunting  and  irritating  the  defendant  when  the  latter  was  intoxi- 
cated and  excited  by  drink.  Boades  v.  Larson,  50  St  Rep.  661,  21 
N.  Y.  Supp.  865,  66  Hun,  635. 

For  a  case  where  the  verdict  was  set  aside  as  excessive,  see 
Boades  y.  Larson,  50  St  Rep.  651,  66  Hun,  636,  21  N.  Y.  Supp. 
856. 

SUBDIVISION  8. 

Mitigation  of  Damages. 
In  Oenung  v.  Baldwin,  77  App.  Div.  584,  79  K  Y.  Supp.  669, 
113  St.  Rep.  569,  reversing  75  App.  Div.  195,  it  was  held  that 
provocation  for  the  assault  may  be  considered  by  the  jury  for  the 
mitigation  not  only  of  pimitive  damages,  but  also  of  compensatory 
damages.  The  decision  is  founded  on  Kiff  v.  Youmans,  86  N.  Y. 
324,  where  it  was  said  by  Danf  orth,  J. :  "  It  still  remains  that  the 
plaintiff  provoked  the  trespass ;  was  himself  guilty  of  the  act  which 
led  to  the  distui  banco  of  the  public  peace.  Although  this  provoca- 
tion fails  to  justify  the  defendant  *  *  *  it  may  be  relied 
upon  by  him  in  mitigation,  even  of  compensatory  damages.  This 
doctrine  is  as  old  as  the  action  of  trespass."  But  compare  Voltz 
V.  BlacJemar,  64  N.  Y.  444;  Linde  v.  Elias^  4  Alb.  L.  J.  76. 
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Facts  constituting  provocation  or  excuse  for  the  assault  may  be 
shown  in  mitigation  of  exemplary  damages.  SaUus  v.  Kip,  12 
How.  Pr.  342. 

The  belief  of  the  defendant  as  to  his  danger  at  the  time  of  the 
assault  may  be  shown  in  mitigation  of  exemplary  damages,  unless 
the  plainti£F  claims  only  compensatory  damages.  Hogan  v.  Ryan, 
5  St.  Kep.  110,  citing  Yates  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67 
K  Y.  100;  Whart  Grim.  Ev.,  §  459. 

In  this  case  the  court  said  "  upon  the  question  of  exemplary 
damages  he  (the  defendant)  was  entitled  to  have  his  conduct  con- 
strued in  the  light  of  the  danger  in  which  he  was  apparently  placed, 
and  especially  so  when  the  plaintiffs  conduct  apparently  increased 
his  danger." 

The  damages  sustained  by  the  plaintiff  cannot  be  mitigated  by 
evidence  that  she  was  dissolute  in  her  character.  Such  a  woman  is 
entitled  to  the  same  measure  of  damages  for  the  trespass  as  she 
would  have  been  if  she  sustained  a  good  character  for  virtue.  Corrir 
ing  V.  Coming,  6  N.  Y.  104. 

But,  in  an  action  for  assault  and  battery,  which  is  aggravated 
by  indecent  assault,  the  plaintiffs  character  for  chastity  is  directly 
in  issue  upon  the  question  of  damages,  because  her  mental  suffering 
will  be  greater  in  the  event  of  her  being  chaste  than  otherwise,  and 
specific  acts  of  lewdness  and  immorality  may  be  shown  to  attack 
her  character.    Ford  v.  Jones,  62  Barb.  484. 

Mere  physical  possession  of  premises  by  a  person  is  not  sufficient 
to  justify  him  in  using  force  and  violence  either  to  prevent  the 
lawful  entry  of  the  occupant,  or  one  who  has  entered,  and  eject 
him  therefrom.  Liebstadter  v.  Federgreen,  80  Hun,  246,  61  St. 
Rep.  621,  29  K  Y.  Supp.  1039. 

A  series  of  continued  and  repeated  insults  on  the  part  of  the 
plaintiff  may  be  shown  as  provocation,  and  in  mitigation  of  dam- 
ages. The  question  is  not  how  many  hours  elapsed  since  the  provo- 
cation has  been  given,  but  whether  in  view  of  the  circumstances 
of  the  case  the  party  has  had  reasonable  time  to  cool  his  blood.  So 
that  if  the  plaintiff,  by  series  of  irritating  and  annoying  provoca- 
tions, keeps  the  defendant  in  an  excited  state  of  mind,  such  fact 
may  be  shown.  Each  case  should  be  controlled  by  its  own  peculiar 
circumstances.    Dolan  v.  Fagan,  63  Barb.  73. 

But  the  provocation  which  is  admissible  in  mitigation  of  dam- 
ages must  be  so  recent  and  inmiediate  as  to  induce  a  presumption 
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that  the  violence  was  done  under  the  immediate  influence  of  the 
feelings  and  passions  excited  by  it  Acts  of  the  plaintiff  done  at  a 
different  time,  or  so  antecedent  as  not  to  be  fairly  considered  as 
part  of  the  same  transaction  are  not  admissible  in  mitigation  of 
damages,  no  matter  how  irritating  the  provocation.  Lee  v.  Woolr 
sey,  19  Johns.  318.  See  also  Beardsley  v.  Maynard,  4  Wend.  336 ; 
Maynard  v.  Beardsley,  7  Wend.  560. 

Insulting  and  provocative  words  cannot  be  considered  by  the 
jury  in  assessing  damages,  if  they  were  used  so  long  before  the 
assault  that  there  has  been  time  for  reflection,  and  for  the  passions 
to  cool.  But  if  such  insulting  words  are  simultaneous  with  the 
assault,  they  may  be  considered  in  mitigation,  and  the  jury  may  be 
warranted  in  giving  summary,  and,  perhaps,  nominal  damages. 
Ellsworth  V.  Thompson,  13  Wend.  662. 

It  seems  that  the  fact  of  the  defendant  being  tried  in  a  criminal 
action  for  the  same  assault  and  battery  cannot  be  given  in  evidence 
to  mitigate  damages  in  a  civil  action.     Cook  v.  Ellis,  6  Hill,  466. 

For  a  discussion  of  what  may  be  shown  in  aggravation  of  dam- 
ages by  the  plaintiff,  and  what  may  be  shown  by  the  defendant  in 
mitigation  thereof,  see  Volz  v.  BlacJcmar,  64  N.  Y.  448. 
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SUBDIVISION  1. 
Definitioni;  Diitiaguiahed  from  FalM  Impxisonment. 

By  Code  of  Civil  Procedure,  subdivision  9  of  section  3343, 
malicious  prosecution  is  included  in  the  term  "  personal  injuries." 

Pollock,  p.  7,  placing  malicious  prosecution  among  personal 
-wrongs,  makes  a  subdivision  of  the  subject,  which  he  classes 
'*'  Wrongs,  Affecting  the  Estate  Generally,"  under  which  malicious 
prosecution  is  placed.  This  arises  from  a  double  classification 
adopted  by  this  author  under  which  he  characterizes  the  wrongs 
grouped  under  personal  wrongs  as  being,  generally  speaking,  "  will- 
ful or  wanton,"  saying  that  as  to  acts  of  this  character,  they  are 
either  intended  to  do  harm,  or  being  evidently  likely  to  cause  harm 
are  done  with  reckless  indifference  of  what  may  befall  by  reason  of 
it.  It  is,  however,  difiicult  to  see  how  an  action  for  malicious 
prosecution  can  be  regarded  as  a  "  personal  wrong,"  and  still  be 
classed  as  a  wrong  "  affecting  the  estate  generally,"  since  it  does 

[474] 
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sot  affect  the  estate  in  any  way  other  than  do  all  personal  injuries. 
This  is  not  a  practical  question  in  view  of  the  provision  of  the  Code. 
Newell  on  Malicious  Prosecution,  p.  6,  defines  this  action  as 
a  judicial  proceeding,  instituted  by  one  person  against  another  from 
wrongful  or  improper  motives,  and  without  cause  to  sustain  it.  On 
p.  22  he  analyzes  the  subject  by  defining  rights  of  persons  to 
institute  civil  suits,  or  criminal  prosecution  to  be : 

(1)  In  criminal  matters  every  person,  being  interested  in  the 
public  order,  has  the  right  by  law,  upon  probable  cause,  to  make  a 
<K)mplaint  against  an  offender. 

(2)  In  civil  matters  every  person  believing  himself  to  have 
-a  claim  against  another,  having  probable  cause  for  such  belief, 
has  a  right  by  law  to  sue  therefor;  subject  only,  if  his  claim  be 
^adjudged  false,  to  pay  the  costs  of  suit. 

(3)  In  bankruptcy  matters  any  person,  being  a  creditor  or  hav- 
ing probable  cause  to  believe  himself  such,  may  institute  proceed- 
ings against  his  debtor  if  he  have  probable  cause  to  believe  that 
his  debtor  has  committed  an  act  of  bankruptcy. '^ 

Citing,  as  to  the  latter  subdivision,  Stewart  v.  Sonnebom,  98 
r.  S.  187. 

Cooley  classes  malicious  prosecution  among  the  torts  affecting 
personal  security.  It  is  the  lawful  right  of  every  man  who  be- 
lieves he  has  a  just  demand  against  another  to  institute  suit  in 
an  endeavor  to  obtain  proper  redress.  It  is  the  lawful  right  of 
^every  man  to  institute  and  set  on  foot  criminal  proceedings  when- 
•ever  he  believes  a  public  offense  has  been  committed.  In  both 
these  cases  it  would  be  impolitic  and  unjust  to  make  the  mere 
failure  of  a  prosecution  an  actionable  wrong.  "  Nevertheless  it 
is  a  duty  which  every  man  owes  to  every  other  not  to  institute 
proceedings  maliciously,  which  he  has  no  good  reason  to  believe 
are  justified  by  the  facts.  Therefore  an  action  will  lie  where 
there  is  a  concurrence  of  the  following  circumstances:  (1)  Suit 
•or  proceeding  has  been  instituted  without  probable  cause  therefor. 
(2)  The  motive  in  instituting  it  was  malicious.  (3)  The  prosecu- 
tion has  terminated  in  the  acquittal  or  discharge  of  the  accused." 
<2ded.)  207. 

"  Malicious  prosecution  consists  in  the  malicious  institution 
tigainst  another  of  an  unsuccessful  criminal  or  bankruptcy  or 
liquidation  proceedings,  without  reasonable  or  probable  cause." 
Underbill  on  Torts  (7th  ed.),  162. 
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This  action  lies  against  any  one  who  maliciously  and  without 
probable  cause  prosecutes  another,  whereby  the  party  prosecuted 
sustains  injury  either  in  person,  property,  or  reputation.  Bur- 
hans  V.  Sanford,  19  Wend.  417. 

There  seems  to  be  a  distinction  between  an  action  for  malicious 
prosecution  and  an  action  for  abuse  of  process  which  is  "  essen- 
tially an  action  for  an  abuse  of  the  process  of  the  law,  in  order 
illegally,  and  wrongfully,  by  that  means,  to  compel  plaintiff  to 
surrender  up  his  property  and  rights  to  the  defendant.  In  such  a 
case  it  is  unnecessary  to  allege  or  prove  the  termination  of  the 
prosecution."  Behinger  v.  Sweet,  1  Abb.  N.  C.  263,  citing  2 
Greenl.  Ev.  452;  Grainger  v.  Hill,  4  Bing.  (N.  C.)  212. 

In  Kline  v.  Hibherd,  80  Hun,  54,  61  St.  Eep.  321,  29  K  Y. 
Supp.  807,  the  court  says :  "  There  is  a  distinction  between  ma- 
licious  prosecution  and  malicious  abuse  of  legal  process.  The 
abuse  of  legal  process  is  where  a  party  employs  it  for  some  un~ 
lawful  object,  and  not  to  effect  the  purpose  for  which  it  was  in- 
tended by  law."     (See  Art.  XI,  this  chapter.) 

Eingwood  on  Law  of  Torts  (3d  ed.),  p.  46,  distinguished  ma- 
licious prosecution  from  false  imprisonment  as  follows :  "  There 
is  one  well-recognized  distinction  between  an  action  for  false  Im- 
prisonment and  an  action  for  malicious  prosecution,  namely,  that 
in  the  former  the  onus  lies  upon  the  defendant  to  plead  and  prove 
affirmatively  the  existence  of  reasonable  cause  as  his  justification, 
whereas  in  an  action  for  malicious  prosecution  the  plaintiff  must 
allege  and  prove  affirmatively  its  nonexistence."  Citing  Hick's^ 
V.  Faulkner,  8  Q.  B.  D.  167. 

In  Johnson  v.  Girdwood,  7  Misc.  Rep.  652,  58  St.  Rep.  338,. 
28  X.  Y.  Supp.  151,  the  complaint,  in  effect,  alleged  that  the  de- 
fendant by  fraud,  duress,  and  conspiracy  maliciously  procured 
the  arrest,  conviction,  and  imprisonment  of  plaintiff  for  a  crime 
of  which  he  was  innocent,  and  of  which  the  defendant  knew  him 
to  be  innocent,  to  the  grievous  injury  to  his  person,  property,  and 
reputation.  Defendant  demurred  to  the  complaint.  The  court  said, 
that  as  an  action  for  false  imprisonment  the  complaint  could  not 
stand  for  a  moment,  for  it  appeared  that  the  prosecution  and  con- 
viction of  the  plaintiff  were  upon  lawful  process.  The  action  of 
false  imprisonment  is  for  the  defendant  having  done  that  which, 
upon  the  stating  of  it,  is  manifestly  iHegfdZ^  while  malicious  prosecu- 
tion  is  for  a  transaction  which,  upon  the  stating  of  it,  is  manifestly 
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legal.  The  court  says  that  under  our  system  of  procedure  the 
right  to  recover  depends  not  upon  the  name  given  to  an  action,  or 
its  classification,  but  whether  on  the  facts  represented  he  is  enti- 
tled to  any  redress.  "  That  is,  all  suits  are  special  actions  on 
the  case,  and  if  the  facts  show  a  right  to  relief  the  plainti£F  will 
not  be  turned  out  of  court  because  of  a  technical  error  in  scientific 
nomenclature."  And  the  court  further  said:  "Nor  is  it  an 
answer  to  an  action  that  the  like  was  never  heard  of  before.  It  is 
the  peculiar  merit  of  the  common  law  that  its  principles  are  so 
flexible  and  expansive  as  to  comprehend  any  new  wrong  that  may 
be  developed  by  the  inexhaustible  resources  of  human  depravity." 

The  distinction  between  false  imprisonment  and  malicious 
prosecution  is  thus  stated  in  Warren  v.  Dennett,  17  Misc.  Kep. 
86,  39  K  Y.  Supp.  830:  "In  *  *  *  false  imprisonment 
the  plaintiff  must  show  that  the  defendant  had  him  imprisoned 
or  deprived  of  his  liberty  and  that  the  mode  or  process  was  un- 
lawful, i.  e.,  without  due  process  of  law.  *  *  *  In  an  ac- 
tion for  malicious  prosecution  the  plaintiff  must  prove  that  the 
process  was  regular  and  the  arrest  under  it  lawful,  or  by  lawful 
authority  acting  for  itself,  and  must  also  prove  a  want  of  probable 
cause  and  that  the  same  was  malicious.  Here  malice  is  not  pre- 
sumed as  in  the  action  for  false  imprisonment,  but  must  be 
proven." 

The  distinction  between  malicious  prosecution  and  false  im- 
prisonment is  thus  stated  by  Barnard,  P.  J.,  in  Neil  v.  Thorn, 
17  Hun,  146 :  "  Upon  this  state  of  facts  the  court  erred  in  charg- 
ing the  jury  that  if  the  plaintiff  had  an  action  for  malicious  prose- 
cution, he  had  one  for  false  imprisonment  also.  There  is  no  sim- 
ilarity between  the  actions.  One  lies  for  an  illegal  arrest;  the 
other  when  the  arrest  was  legal  in  form  and  was  made  under  due 
legal  process  from  a  court  of  competent  jurisdiction,  but  when 
the  complaint  is  made  without  probable  cause  and  maliciously. 
One  is  based  upon  the  right  to  immunity  from  arrest,  except  for 
good  cause  and  by  proper  authority;  the  other  is  based  upon  a 
malicious  abuse  of  the  forms  of  law  to  injure  another.  The  ac- 
tions differed  on  different  principles  and  require  different  proof 
to  sustain  them." 

The  distinction  between  malicious  prosecution  and  false  im- 
prisonment is  brought  out  by  the  fact  that  "  even  malicious  mo- 
tives and   the  absence    of  probable   cause  do   not  give  a   party 
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arrested  an  action  for  false  imprisonment.  They  may  aggravate 
his  damage,  but  have  nothing  to  do  with  the  cause  of  action." 
Marks  v.  Townsend,  97  N.  Y.  697- 

The  action  of  malicious  prosecution  and  false  imprisonment  are 
consistent  with  each  other  and  one  is  not  destructive  of  the  other* 
Marks  v.  Townsend,  97  K  Y.  694. 

"A  person  may  become  liable  to  an  action  for  false  imprison- 
ment by  setting  a  municipal  officer,  such  as  a  police  constable,  in 
motion.  But  by  setting  a  judicial  officer  in  motion  he  may  render 
himself  liable  for  an  action  of  malicious  prosecution,  and  conse- 
quently in  an  action  for  false  imprisonment  damages  cannot  be 
recovered  for  a  remand  ordered  by  a  magistrate,  this  being  the 
act  of  a  judicial  officer." 

See  further  "  False  Imprisonment" 

SUBDIVISION  2. 
Historical  —  Theory  of  the  Action. 

In  the  note  of  the  reporter  in  Burlingame  v.  Burlingame,  8 
Cow.  at  p.  144,  there  is  a  short  history  of  the  action  of  malicious 
prosecution,  with  a  citation  of  English  authorities,  the  substance 
of  which  is  as  follows:  Although  the  law  naturally  inclines  to 
favor  those  who  exert  themselves  to  give  effect  to  its  criminal 
provisions,  it  will  not  allow  its  forms  to  be  made  the  engine  of 
oppressing  the  innocent  without  giving  them  an  opportunity  for 
redress.  And,  therefore,  to  restrain  the  savage  spirit  with  which, 
appeals  were  anciently  prosecuted,  the  13  Edw.  I,  chap.  12^ 
directed,  that  if  the  appellee  were  acquitted,  the  appellor  should 
suffer  a  year's  imprisonment  and  pay  a  fine  to  the  king,  besides  the 
satisfaction  to  the  party  whose  life  he,  by  the  prosecution,  at- 
tempted to  destroy ;  and  if  the  appellor  were  incapable  of  payings 
it,  his  abettors  should  be  liable  to  do  it  for  him,  and  to  suffer 
imprisonment  in  their  own  persons.  4  Bl,  Comm.  316;  3  Bl. 
Comm.  126,  notes. 

The  ancient  remedy,  for  the  malicious  prosecution  of  an  in- 
dictment, was  either  a  writ  of  conspiracy  or  an  action  on  the 
case  in  the  nature  of  a  conspiracy,  or  an  indictment,  when  several 
parties  united  in  the  evil  design.  The  annotator  states  that  at 
the  present  day  the  latter  proceeding  is  sometimes  resorted  to 
where  the  circumstances  are  of  a  very  dark  coloring.  But  an 
action  on  the  case  for  malicious  prosecution  is  now  the  more 
usual,  as  it  is  the  easier  and  more  effectual  remedy.     Over  the 
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old  writ  of  conspiracy  it  has  great  advantages;  for  the  latter 
could  only  be  brought  where  the  life  of  the  plaintiff  had  been  in 
danger.  The  modem  remedy  of  action  on  the  case  lies  wherever 
there  has  been  a  malicious  prosecution  of  any  criminal  charge 
without  probable  cause,  and  which  has  occasioned  any  damage 
to  the  person,  character,  or  property  of  the  plaintiff.  In  an  ac^ 
tion  for  malicious  prosecution,  the  damage  sustained  by  the  plain- 
tiff is  the  ground  of  the  proceeding,  and  not  any  secret  motives  by 
which  the  guilt  of  the  defendant  may  be  increased. 

But  though  actions  for  malicious  prosecution  are  thus  allowed 
they  are  by  no  means  encouraged  by  the  courts.  In  order  to  sup- 
port them  there  must  have  been  want  of  probable  cause  for  the 
prosecution  —  malice  express  or  implied  —  and  an  injury  sus- 
tained by  the  plaintiff,  either  in  his  person  by  imprisonment,  his 
reputation  by  scandal,  or  his  property  by  expense.  Citing  2 
Selw.  K  P.  1056,  1057. 

Speaking  of  private  wrongs  Blackstone  says:  "A  third  way 
of  destroying  or  injuring  a  man's  reputation  is  by  preferring 
malicious  indictment  or  prosecution  against  him  which,  under 
the  mask  of  justice  and  public  spirit,  are  sometimes  made  the 
engines  of  private  spite  and  enmity.  For  this,  however,  the  law 
has  given  a  very  adequate  remedy  in  damages,  either  by  the  ac- 
tion of  conspiracy,  which  cannot  be  brought  but  against  two  at 
the  least,  or,  which  is  the  more  usual  way,  by  a  special  action  on 
the  case  for  the  false  and  malicious  prosecution.  3  Bl.  Oomm. 
126. 

A  prosecution  which,  in  the  beginning,  was  without  malice,  or 
sufficient  grounds  for  an  action,  may  become  malicious  if  the 
prosecutor,  having  acquired  positive  knowledge  of  the  innocence 
of  the  accused,  proceeds  malo  animo  in  the  prosecution.  Fitz 
John  V.  McKinder,  30  L.  J.  O.  P.  264. 

See  the  statements  of  Dykman,  J.,  in  Wanser  v.  Wyckoff,  9 
Hun,  178,  for  statement  of  the  theory  upon  which  malicious  prose- 
cution is  founded.  Briefly,  it  has  been  found  by  experience  that 
the  law  was  sometime  used  as  an  engine  of  oppression,  by  setting 
on  foot  malicious  prosecution  against  persons  for  the  gratification 
of  private  spite  and  enmity,  under  the  guise  of  justice  and  pub- 
lic spirit,  and  this  action  was  provided  to  redress  that  wrong. 
The  action,  however,  is  not  to  be  encouraged,  but,  on  the  contrary, 
is  very  much  guarded ;  for  it  is  the  policy  of  the  law  that  men 
must  be  left  reasonably  free  to  institute  criminal  prosecutions 
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whenever  they  have  tolerable  grounds  of  suspicion,  and  that  they 
must  not  be  held  liable  to  re8i)ond  in  damages  in  all  cases  where 
the  prosecution  miscarries. 

The  court,  in  Kutner  v.  Fargo,  20  Misc.  Kep.  207,  79  St.  Eep. 
752,  45  N.  Y.  Supp.  752,  said:  "Actions  for  malicious  prosecu- 
tion are  not  favored  in  the  law,  and  more  than  usual  care  must 
be  exercised  at  the  trial  or  injustice  will  be  done  to  the  de- 
fendant" 

An  action  lies  for  conspiracy  to  use  legal  proceedings  to  injure 
another  if  they  be  in  fact  instituted  pursuant  to  the  conspiracy 
and  the  plaintiff  suffer  damage  therefrom.  Verplanck  v.  Van 
Buren,  76  N.  Y.  247. 

ABTICLE  n. 
RBMBDIBS. 

PAGE. 

Subdivision  1.  No  criminal  action 480 

2.  The  civil  action 480 

SUBDIVISION  1. 
No  Criminal  Action. 

There  is  no  criminal  aspect  to  malicious  prosecution  as  in  most 
personal  wrongs.  The  wrong  may  be  associated  with  a  crime, 
as,  for  example,  with  perjury ;  but  there  is  no  criminal  action  for 
the  prosecution  as  such. 

One  who  maliciously,  or  without  probable  cause,  prosecutes  an 
action  in  Special  Sessions  may  be  personally  charged  with  the 
costs  in  that  action.    See  Code  Oim.  Proc.,  §§  719,  720. 

SUBDIVISION  2. 

The  Civil  Action.  paos. 

Section  1.  Jurisdiction 480 

2.  Statute  of  limitations 481 

3.  Survival  and  assignment 481 

§  1.  Jnrisdiction. —  A  justice  of  the  peace  has  no  jurisdiction 
of  an  action  for  malicious  prosecution.     Code,  §  2863,  subd.  3. 

As  to  the  jurisdiction  of  the  New  York  Municipal  Court  and 
The  City  Courts  of  Troy  and  Albany,  see  §§  3215,  3223. 

Where  a  complaint  set  out  an  action  for  malicious  prosecution. 
Together  with  an  allegation  that  the  plaintiff  had  executed  a  re- 
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lease  thereof  under  threats  and  duress,  and  the  relief  demanded 
was  that  the  release  he  canceled  and  for  damages  for  the  malicious 
prosecution,  and  where  the  case  was  tried  at  Special  Term  without 
either  party  objecting  or  making  a  demand  for  a  jury  trial,  it 
was  held  that  it  was  a  proper  case  for  trial  at  Special  Term; 
that  the  equitable  relief  was  an  indispensable  condition  as  to 
the  existence  of  the  legal  right  of  action;  that  the  plaintiff,  hav* 
ing  proceeded  to  trial  without  objection,  or  request  for  the  inter- 
vention of  a  jury,  could  not  complain  of  the  tribunal  to  whose 
jurisdiction  he  had  submitted.  8tano  v.  Weiller,  128  N.  Y.  655, 
40  St.  Eep.  434,  affirming  32  St.  Eep.  936,  10  N.  Y.  Supp.  828. 

§  2.  Statute  of  limitations. —  The  statute  of  limitations  is  two 
years  in  actions  of  malicious  prosecution.    Code  Civ.  Proc.,  §  384. 

§  3.  Survival  and  asdgnment. —  By  section  1910,  subdivision  1, 
of  the  Code  of  Civil  Procedure,  an  action  for  personal  injury  is  a 
demand,  or  claim  not  assignable,  and  an  action  for  malicious 
prosecution  is  included  among  personal  injuries  by  section  3343, 
subdivision  9,  of  the  Code. 

An  action  for  malicious  prosecution  is  not  assignable.  Law- 
rence V.  Martin,  22  Cal.  173 ;  Noonan  v.  Orton,  34  Wis.  359. 

It  does  not  survive  the  death  of  the  injured  party.  Littleton  v. 
Dinehart,  6  Cush.  543. 
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In  order  to  sustain  an  action  for  malicious  prosecution,  five 
elements  must  coexist:     (1)  Prosecution  of  the  plaintiff  by  the 
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defendant;  (2)  want  of  reasonable  and  probable  cause  for  that 
prosecution;  (3)  malice,  express  or  implied;  (4)  the  determina- 
tion of  the  prosecution  in  favor  of  the  party  prosecuted;  and 
(5)  loss  or  damage  to  that  party  by  the  prosecution.  If  any  of 
these  five  elements  are  absent,  no  action  will  lie.  UnderhiU  on 
Torts  (7th  ed.),  162. 

''A  plaintifF,  to  succeed  in  an  action  for  malicious  prosecution, 
must  prove  three  things:  (1)  That  the  proceedings  terminated 
in  his  favor,  if,  from  their  nature,  they  were  capable  of  such  ter- 
mination; (2)  absence  of  reasonable  or  probable  cause;  and 
(3)  malice."    Ringwood  on  Torts  (3d  ed.),  p.  46. 

The  necessary  elements  in  malicious  prosecution  was  thus  stated 
by  Mullin,  J.,  in  Laird  v.  Taylor,  66  Barb.  142 :  "  To  entitle 
the  plaintiflF  to  recover  in  this  action,  he  must  establish  four  par- 
ticulars: (1)  That  he  was  prosecuted  by  defendant;  (2)  that 
such  prosecution  had  been  terminated  in  his  (plaintiff's)  favor; 
(3)  that  it  was  malicious;  (4)  that  it  was  without  probable 
cause." 

In  Kline  v.  Hibberd,  80  Hun,  54,  61  St.  Rep.  321,  29  N.  Y. 
Supp.  807 :  "  To  sustain  an  action  for  malicious  prosecution,  it 
is  necessary  that  three  elements  shall  occur  in  the  prosecution 
complained  of:  (1)  The  proceeding  must  have  been  instituted 
without  probable  cause;  (2)  there  must  have  been  malice  in  in- 
stituting it;  (3)  it  must  have  been  completely  terminated." 

SUBDIVISION  2. 
Criminal  and  Civil  Prosecution. 

Where  no  judicial  proceeding  has  been  begun,  an  essential  ele- 
ment to  the  action  of  malicious  prosecution  is  wanting.  So  held 
where  a  passenger  on  a  street  car  was,  on  the  instance  of  a  con- 
ductor, illegally  arrested  by  a  policeman  without  a  warrant,  was 
taken  before  a  police  justice,  and,  no  complaint  being  made,  was 
discharged.  It  seems  that  the  proper  remedy  in  such  a  case  is 
false  imprisonment.  Barry  v.  Third  Ave.  R.  R.  Co.,  61  App. 
Div.  385,  98  St.  Rep.  616,  64  K  Y.  Supp.  615,  citing  Brown  v. 
Chadsey,  39  Barb.  253 ;  Murphy  v.  Martin,  58  Wis.  276 ;  Cooley 
on  Torts  (2d  ed.),  196-208. 

Malicious  prosecution  will  not  lie  for  the  mere  issuing  a  warrant 
of  arrest  without  causing  the  service  of  it.  Lawyer  v.  Loomis,  3 
T.  &  C.  393. 
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Procuring  a  search  warrant  has  been  held  to  be  the  institution 
of  a  prosecution.  Casey  v.  Sheets,  67  Ind.  375.  So,  too,  the  filing 
of  an  afiidavit  as  the  beginning  of  bastardy  proceeding.  Coffee  v. 
Meyers,  84  Ind.  105.  Or  the  taking  out  of  a  peace  warrant. 
Hyde  v.  Qreuch,  62  Md.  577. 

By  Penal  Code,  §  159,  a  person  who  maliciously  and  with- 
out probable  cause  procures  a  search  warrant  to  be  issued  and  exe- 
cuted is  guilty  of  a  misdemeanor.  To  same  effect,  see  Code  Crim. 
Proc.,  §  811.  See  also  IRS.  92,  §  11,  known  as  the  Bill  of 
Eights,  asserting  the  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects  against  unreasonable  searches 
and  seizures,  and  that  no  warrant  can  issue  but  upon  probable 
cause,  supported  by  oath  or  aflSrmation,  etc. 

Where  one  makes  a  false  and  malicious  charge  against  another, 
and  by  means  thereof  procures  an  indictment  and  arrest,  it  is  no 
defense  in  an  action  for  malicious  prosecution  to  show  that  the 
false  charge  did  not  allege  facts  constituting  a  crime  charged  in 
the  indictment,  or  any  other  criminal  offense.  In  this  case  the 
crime  charged  was  forgery,  and  it  was  alleged  and  stated  in  the 
indictment  to  consist  of  an  erasure  of  payment  upon  a  bond. 
Plaintiff  was  indicted  for  forgery.  The  court  held  that  these 
facts  did  not  constitute  forgery,  and  that,  nevertheless,  the  de- 
fendant was  liable  for  malicious  prosecution.  The  court  says: 
*^  I  do  not  doubt  if  the  defendant's  statement  to  the  district  attor^ 
ney  and  the  grand  jury  had  been  true,  and  that  an  indictment  had 
been  found  and  prosecuted  upon  his  truthful  statement,  that  this 
action  could  not  have  been  maintained.  In  such  a  case  the  defend- 
ant would  not  have  been  guilty  of  any  wrong.  The  proof  of  the 
plaintiff  would  have  been  attributable  to  the  erroneous  legal  con- 
clusions of  the  district  attorney  and  the  grand  jury.  *  *  * 
There  is  no  doubt  that  if  the  person  truly  states  to  a  judge,  and 
the  judge  thereupon  does  an  act  which  the  law  will  not  justify,  the 
party  who  made  the  statement  is  not  liable,  because  in  that  case  the 
grievance  complained  of  arises,  not  from  the  false  statement  of 
the  party,  but  from  a  mistake  of  the  judge.  Denis  v.  Ryan,  65 
K  Y.  385,  affirming  63  Barb.  145,  5  Lans.  350. 

Consent  to  a  prosecution  induced  by  fraud,  duress,  and  con- 
spiracy is  no  defense.  Johnson  v.  Oirdwood,  7  Misc.  Kep.  652, 
58  St.  Rep.  338,  28  N.  Y.  Supp.  151. 
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The  action  also  seems  to  lie  where  the  civil  suit  has  heen  begun 
maliciously  and  without  probable  cause  by  an  arrest,  or  by  an  at- 
tachment of  property.  So,  too,  malicious  prosecution  lies  for  the 
instituting  of  proceedings  to  have  a  person  declared  insane  and 
placed  under  guardianship.  "  Such  proceedings  are  almost  neces- 
sarily damaging  beyond  what  a  civil  suit  can  well  be;  and,  if 
unfounded  and  malicious,  deserve  more  than  a  mere  punishment 
in  costs."  Cooley  on  Torts  (2d  ed.),  219,  citing  Lochenour  v. 
Sides,  57  Ind.  360. 

The  action  has  been  held  to  lie  for  maliciously  instituting  suc- 
cessive suits  without  probable  cause,  returnable  before  a  justice  of 
the  peace,  and  causing  great  trouble  and  expense  to  the  plaintiff. 
Pangbum  v.  Bull,  1  Wend.  345. 

In  Broumtein  v.  Wile,  47  St.  Rep.  788,  20  K  Y.  Supp.  204, 
the  prosecution  complained  of  was  an  action  for  replevin,  and  it 
was  claimed  that,  imder  the  circumstances,  it  tended  to  injure  the 
plaintiff's  financial  reputation.  Held,  that  a  nonsuit  was  error; 
that  the  question  of  probable  cause  and  malice  should  have  been 
submitted  to  the  jury. 

In  Broumtein  v.  Sahlein,  65  Hun,  365,  4g  St.  Eep-  19,  20 
N.  Y.  Supp.  213,  it  was  held  that  an  action  for  malicious  prosecu- 
tion would  lie,  founded  upon  an  action  of  replevin,  wherein  the 
plaintiff's  goods  were  taken  by  the  sheriff  on  the  ground  of  fraud, 
and  where  subsequently  the  replevin  action  was  discontinued  on 
terms  permitting  the  plaintiff  to  enter  judgment  dismissing  the 
complaint  upon  the  merits.  Citing  Pangbum  v.  Bull,  1  Wend. 
345 ;  Bump  v.  Betts,  19  Wend.  421 ;  Dempsey  v.  Lepp,  62  How. 
Pr.  11 ;  Lawton  v.  Greene,  64  N.  Y.  331 ;  Shaffer  v.  Loucks,  58 
Barb.  426;  Closson  v.  Staples,  42  Vt.  209;  14  Am.  &  Eng. 
Encyc.  34.  It  was  further  held  that  the  arrest  and  holding  to 
bail  are  not  indispensably  necessary  to  the  maintenance  of  the 
action  for  malicious  prosecution. 

Up  to  a  comparatively  recent  date,  despite  the  decision  in  Pang- 
bwn  V.  Bull,  1  Wend.  346,  the  serious  question  was  presented  aa 
to  whether  an  action  for  malicious  prosecution  would  lie  for  the 
prosecution  of  a  civil  action  maliciously  and  without  reasonable 
or  probable  cause  to  the  injury  of  a  party.  A  writer  in  the  Ameri- 
can Law  Register,  in  1882,  in  reviewing  the  authorities,  states 
that  practically  at  that  time  but  five  cases  in  this  country  had 
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recognized  such  right.  The  Inore  recent  authorities  in  this  State, 
hereafter  cited,  set  this  question  entirely  at  rest  within  this 
jurisdiction. 

The  question  of  malicious  prosecution  by  civil  action  is  dis- 
cussed in  the  opinion  at  Special  Term,  in  Smith  v.  Smith,  20  Hun, 
559,  note.  In  this  case  there  was  a  demurrer  to  the  complaint, 
which  alleged  the  malicious  filing  of  a  lis  pendens.  Discussing 
the  right  of  action  for  malicious  civil  suits,  Lawrence,  J.,  on  the 
authority  of  Closson  v.  Staples,  42  Vt.  217,  says :  "  The  early 
English  cases  show  very  clearly  that,  before  the  statutes  entitling 
defendant  to  costs  existed,  they  had  a  remedy  at  common  law  for 
injuries  sustained  by  reason  of  suits  which  were  malicious  and 
without  probable  cause.  It  would  seem,  however,  from  more  re- 
cent decisions,  that  the  present  English  rule,  which  restricts  or 
limits  the  right  of  action  for  maliciously  prosecuting  civil  suits 
without  probable  cause,  stands  mainly  upon  the  ground  that  the 
costs  which  the  statute  provides  that  the  successful  defendant  shall 
recover  are  an  adequate  compensation  for  the  damages  he  sus- 
tains ;  but,  under  their  rule,  it  does  not  appear  that  the  right  of 
action  is  restricted  to  those  cases  where  the  process  is  by  attach- 
ment." "  The  principle  of  the  conmion  law,  recognized  by  the 
English  courts  before  the  statutes,  allowing  costs  to  defendant,  and 
which  gave  a  remedy  for  injuries  sustained,  by  reason  of  suits 
which  were  malicious  and  without  probable  cause,  is  and  ought  to 
be  operative  still,  and  we  think  it  affords  a  remedy  in  all  such 
cases  where  the  taxation  of  costs  is  not  an  adequate  compensation 
for  the  damage  sustained.  But  where  the  damages  sustained  by 
the  defendant,  in  defending  a  suit  maliciously  prosecuted,  without 
reasonable  or  probable  cause,  exceed  the  costs  obtained  by  him,  he 
has,  and  of  right  should  have,  a  remedy  by  action  on  the  case." 

But,  on  a  subsequent  appeal,  where  the  cause  of  action  set  forth 
in  the  complaint  was  the  malicious  filing  of  a  lis  pendens,  and 
where  the  complaint  failed  to  show  that  such  prosecution  was 
ended,  and  also  failed  to  show  that  it  was  malicious  and  without 
probable  cause,  a  demurrer  to  the  complaint  was  sustained.  Smith 
V.  Smith,  26  Hun,  573,  Brady,  J.,  dissenting. 

The  question  as  to  whether  malicious  prosecution  lies  against  a 
plaintiff  who  has  been  unsuccessful  in  a  civil  action  again  came  up 
in  Ferguson  v.  Amow,  142  N.  Y.  583.    The  court  said :    "A  party 
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who  brings  an  action  for  malicious  prosecution  against  a  plaintiff 
who  has  been  unsuccessful  in  a  civil  action  should  not  be  per- 
mitted to  recover  without  very  clear  and  satisfactory  proof  of  all 
the  fundamental  facts  constituting  his  case.  Such  actions  should 
not  be  encouraged.  The  costs  awarded  to  a  successful  defendant 
in  a  civil  action  are  the  indemnity  which  the  law  gives  him  for  a 
groundless  prosecution.  Public  policy  requires  that  parties  may 
freely  enter  the  courts  to  settle  their  grievances,  and  that  they  may 
do  this  without  imminent  exposure  to  a  suit  for  damages  in  case 
of  an  adverse  decision  by  judge  or  jury. 

t  In  Willard  v.  Holmes,  2  Misc.  Rep.  303,  51  St.  Rep.  569,  21 
N".  Y.  Supp.  998,  it  is  said :  "  Liability,  it  seems,  is  predicable 
of  the  malicious  prosecution,  without  probable  cause  of  an  or- 
dinary civil  action,  and  unquestionably  so  if  the  prosecution  of 
the  action  be  accompanied  by  the  arrest  of  the  person  prosecuted, 
or  the  seizure  and  detention  of  his  property."  So  stated  in  an 
action  where  the  prosecution  complained  of  was  the  attachment 
of  plaintiff's  property. 

In  Willard  v.  Holmes  et  ah,  142  N.  Y.  495,  60  St.  Rep.  89,  the 
court  said :  "  Whether  such  an  action  may  be  maintained  regard- 
less of  whether  the  plaintiff  in  the  former  action  had  interfered 
with  either  the  person  or  the  property  of  the  defendant  therein, 
is  a  question  we  are  not  called  upon  to  determine.  The  general 
rule  at  common  law  that  an  ordinary  action  maliciously  brought 
and  without  probable  cause,  which  had  terminated  in  favor  of  the 
defendant,  gave  rise  to  a  right  of  action,  certainly  seems  to  have 
disappeared  in  England  with  the  enactment  of  statutes  giving 
costs  to  successful  defendants.  (3  Bl.  Comm.  126,  Chitty's  Notes; 
Quartz  Hill,  etc.,  Co.  v.  Eyre,  L.  R.,  11  Q.  B.  Div.  674-683.) 
In  this  country  the  authorities  are  not  agreed  upon  the  doctrine 
governing  such  actions ;  as  may  be  seen  by  reference  to  the  cases 
collated  in  14  Am.  &  Eng.  Encyc.  of  Law,  32.  But  I  am 
prepared  to  assume  that  there  may  be  satisfactory  authority  for 
holding  that  where  a  party  has  been  subjected  to  some  special,  or 
added,  grievance,  as  by  an  interference  with  his  person  or  prop- 
erty, in  a  civil  action,  brought  without  probable  cause,  he  may 
maintain  a  subsequent  action  to  recover  any  legal  damage,  which 
he  avers  and  is  able  to  show  to  have  been  occasioned  to  him." 

In  that  case  the  plaintiff  was  arrested  in  an  action  of  trespass, 
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and  under  the  facts  the  court  reversed  the  judgment  in  favor  of 
plaintiff,  saying,  *^  For  the  arrest  the  plaintiff  had  his  indemnity 
in  the  undertaking  given  upon  the  granting  of  the  order  of  ar- 
rest'' 

SUBDIYISIOK  8. 

MaUee. 

In  Willard  v.  Holmes,  2  Misc.  Eep.  303,  61  St  Rep.  669,  21 
N.  Y.  Supp.  998,  malice  is  thus  defined :  "  Malice  in  law  compre- 
hends not  only,  as  in  the  ordinary  meaning  of  the  term,  a  malevo- 
lent intention  to  injure  another  in  his  person,  property,  or  good 
repute,  but  also  any  wanton  or  reckless  disregard  of  another's  in- 
violable enjoyment  of  his  civil  rights." 

Malice  in  malicious  prosecution  has  been  thus  defined :  ^^Any 
motive  other  than  that  of  simply  instituting  a  prosecution  for 
the  purpose  of  bringing  a  person  to  justice,  is  a  malicious  motive 
on  the  part  of  the  person  who  acts  in  that  way."  Stevens  v.  Mid- 
land County  Ry.  Co.,  10  Exch.  352. 

Malice  was  thus  defined  by  Hawkins,  J.,  in  Hicks  v.  Faulkner, 
8  Q.  B.  Div.  167:  "The  malice  necessary  to  be  established  is 
not  even  malice  in  law,  such  as  may  be  assumed  from  the  inten- 
tional doing  of  the  wrongful  act ;  but  malice  in  fact  —  malo  animus 
—  indicating  that  the  party  was  actuated  either  by  spite  or  ill-will 
toward  the  individual,  or  by  direct  and  improper  motives,  though 
these  may  be  wholly  unconnected  with  any  uncharitable  feeling 
toward  anybody." 

The  mere  malicious  assertion  of  a  legal  right  is  not  actionable. 
No  man  can  be  sued  for  the  exercise  of  his  legal  right  to  issue 
execution  upon  a  judgment,  though  it  be  averred  that  he  acted 
maliciously  and  without  reasonable  or  probable  cause.  Addison 
on  Torts,  751. 

No  degree  of  malice  which  may  be  shown  will  warrant  the  in- 
ference of  lack  of  probable  cause.  If  there  was  probable  cause  the 
action  for  malicious  prosecution  cannot  be  maintained,  even 
though  the  prosecution  was  malicious.  Miller  v.  Milligan,  48 
Barb.  30. 

A  charge  that  if  there  was  probable  cause  for  the  complaint, 
even  though  it  was  made  from  malicious  motives,  the  verdict  must 
be  for  the  defendant,  was  held  to  be  proper  in  Fay  v.  O'Neill, 
36  N.  Y.  14. 


Digitized  by  VjOOQIC 


488  MALICIOXT8    PBOBSCUTION. 

Art.  3.    Elements  of  the  Wrong. 

Where  the  plaintifF  had  been  found  gathering  chestnuts  on  the 
land  of  the  defendant,  and  where  the  charge  of  petit  laroenv  was 
proven  against  him, —  Held,  in  an  action  for  malicious  prosecu* 
tion,  that  a  nonsuit  was  proper,  and  that  the  fact  of  the  prosecu* 
tion  being  instituted  for  purposes  of  revenge  was  immateriaL 
The  court  said :  ^^  If,  as  we  have  suggested,  the  facts  and  cir- 
cumstances were  such  as  to  justify  the  defendant  in  believing 
that  the  plaintifF  had  been  guilty  of  the  crime  diarged  against 
him,  and  they  instituted  the  prosecution  believing  he  had  com- 
mitted the  crime  of  larceny,  they  are  not  liable  in  an  action  for 
malicious  prosecution,  even  though  one  of  the  defendants  may  have 
been  actuated  by  motives  of  revenge  in  instituting  the  prosecu- 
tion." Shipman  v.  Learn,  92  Hun,  668,  72  St  Rep.  73,  36  N.  Y. 
Supp.  969. 

Malice  may  be  inferred  from  want  of  probable  cause.  Heyne 
V.  Blair,  62  N.  Y.  21. 

In  Bradner  v.  Faulkner,  93  N.  Y.  516,  reversing  16  Week.  Dig. 
240,  it  was  held  that  it  was  not  necessary  for  the  plaintifF  in  order 
to  make  out  his  case  to  show  affirmatively  actual  malice  upon  the 
part  of  defendant,  but  he  may,  on  proving  prima  facie  acts  or  want 
of  probable  cause,  rest  and  rely  upon  the  presumption  of  malice, 
which  the  jury  are  authorized  to  make  from  the  want  of  probable 
cause. 

The  jury  may  infer  malice  from  want  of  probable  cause,  but  are 
not  bound  to  infer  it.  Langley  v.  East  River  Oaa  Co.,  41  App. 
Div.  470,  92  St.  Rep.  992,  58  N.  Y.  Supp.  992. 

Malice  may  be  and  usually  is  inferred  in  these  actions  from 
the  want  of  probable  cause;  it  is  not  necessary  to  show  that  the 
act  complained  of  was  dictated  by  angry  feelings  or  vindictive 
motive.  Burhans  v.  Sanford  &  Brown,  19  Wend.  417,  cited  with 
approval,  Hall  v.  Kehoe,  28  St.  Rep.  357,  8  N.  Y.  Supp.  176. 

Where  a  person  would  not  necessarily  draw  an  inference  of 
malice  from  the  facts  as  proven  against  the  defendant,  it  seems 
that  it  is  a  question  for  the  jury.    Neil  v.  Thorn,  17  Hun,  145. 

Lack  of  probable  cause  is  evidence  sufficient  to  warrant  the  jury 
in  finding  malice.  But  it  is  merely  evidence  of  malice,  and  is  not 
conclusive,  and  although  there  is  no  probable  cause  the  jury  may 
nevertheless  find  for  defendant  upon  the  ground  that  there  was  no 
malice.  Brown  v.  McBride,  24  Misc.  Rep.  236,  86  St.  Rep.  620. 
52  N.  Y.  Supp.  620. 
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Malice  may  be  inferred  from  want  of  probable  cause.  Malice 
may  be  and  usually  is  inferred  from  want  of  probable  cause. 
Midice  is  *  *  *  a  question  exclusively  for  the  jury.  Scott 
Y.  Dennett,  etc.,  Co.,  51  App.  Div.  321-326,  64  N.  Y.  Supp.  1016. 

Malice  is  not  necessarily  to  be  inferred  from  want  of  probable 
cause.  Unless  the  proof  showing  want  of  probable  cause  also 
justifies  the  inference  of  malice  the  plaintiff  must  show  malice  by 
additional  evidence.  Young  v.  Lyall,  23  St  Rep.  215,  57  N.  Y. 
Super.  39,  5  N.  Y.  Supp.  11. 

Where  there  is  sufficient  proof  of  want  of  probable  cause  malice 
may  be  inferred,  and  the  question  as  to  whether  the  transaction 
was  malicious  or  not  should  be  submitted  to  the  jury.  Orinnell  v. 
Stewart,  32  Barb.  544,  12  Abb.  Pr.  220,  20  How.  Pr.  478. 

For  a  case  where  an  assault  upon  the  plaintiff  by  defendant, 
together  with  an  interference  with  his  duties  as  commissioner  of 
highways,  was  held  malicious,  see  Howe  v.  Oldham,  69  Hun, 
57,  53  St.  Rep.  327,  23  N.  Y.  Supp.  703. 

Where  the  defendant  had  brought  two  actions  against  the  plain- 
tiff, its  agent,  one  for  replevin,  in  which  it  failed,  and  another 
for  an  accounting,  in  which  it  recovered  judgment, —  Held,  that 
the  latter  judgment  went  much  toward  showing  that  there  was  no 
malice  upon  part  of  the  defendant  in  bringing  the  action  of  re* 
plevin.  Sheahan  v.  National  Steamship  Co.,  66  Hun,  48,  49 
St  Rep.  484,  20  N.  Y.  Supp.  740. 

In  Schwarting  v.  Van  Wye  iV.  Y.  Grocery  Co.,  60  App.  Div. 
475,  103  St  Rep.  978,  69  N".  Y.  Supp.  978,  the  court  considers 
the  absense  of  probable  cause  as  establishing  malice,  and  seems  to 
hold  that  while  the  finding  of  probable  cause  authorizes  an  infer- 
ence of  malice,  it  does  not  establish  its  existence  beyond  dispute. 
The  court  disapproves  Lawyer  v.  Loomis,  3  T.  &  C.  393,  where 
it  was  held  that  if  the  jury  find  no  probable  cause  malice  is  estab- 
lished beyond  dispute.  The  question  before  the  court,  however, 
is  as  to  the  admissibility  of  evidence  by  the  defendant's  president 
as  to  his  motive  in  the  prosecution,  and  the  court  expressly  says 
that  the  reversal  is  based  solely  upon  the  error  in  excluding  such 
testimony. 

Proof  that  one  of  the  defendants  instructed  the  other  falsely 
to  charge  the  plaintiff  with  petit  larceny  by  means  of  sworn  in- 
formation is  sufficient  to  sustain  a  verdict  Oeorge  v.  Johnson, 
25  App.  Div.  125,  83  N.  Y.  Supp.  203,  49  N.  Y.  Supp.  203. 


Digitized  by  VjOOQIC 


490  MALICIOUS    FBOSECUTION. 

Art.  3.    Elements  of  the  Wrong. 

Where  the  prosecution  complained  of  was  an  action  for  libel 
brought  in  justices'  court,  which  was  without  jurisdiction,  and 
which  was  discontinued  upon  return  day, — ■  Held,  that  defendant 
was  not  liable  for  malicious  prosecution  unless  it  was  shown  that 
he  knew  the  justices'  court  had  no  jurisdiction;  the  burden  of 
showing  this  was  on  plaintiff.     Eldred  v.  Fadrey,  16  St.  Rep.  83. 

By  Penal  Code,  §  271,  it  is  provided  that  whoever  mali- 
ciously procures  any  process  in  a  civil  action  to  be  served  on  Satur- 
day, upon  any  person  who  keeps  Saturday  as  a  holy  time,  and 
does  not  labor  on  that  day,  or  serves  upon  him  any  process  return- 
able on  that  day,  or  maliciously  procures  any  civil  action  to  which 
such  person  is  a  party  to  be  adjourned  to  that  day  for  trial,  is 
guilty  of  a  misdemeanor. 

There  is  some  confusion  in  regard  to  the  inference  of  malice 
from  want  of  probable  cause,  and  this  is  probably  more  due  to 
the  language  used  than  from  any  other  cause.  If  a  person  should 
bring  an  action  without  probable  cause,  there  are  only  two  pos- 
sible reasons:  (1)  He  may  be  actuated  by  malice,  or  (2)  he  may 
be  negligent  or  careless  in  carefully  considering  the  prosecution 
of  the  action  before  bringing  it.  Such  negligence  might  not  be 
equivalent  to  actual  malicious  motive,  but  in  such  cases  the  de- 
fendants, lacking  reasonable  cause,  have  been  held  liable  for  their 
negligence  or  carelessness,  though  it  has  been  called  inferential 
malice  rather  than  by  its  true  name. 

Advice  of  counsel  will  not  of  itself  protect  a  client  from  the 
imputation  of  malice.  To  have  that  effect  the  question  must  be 
one  of  law,  or  some  legal  principle  must  be  involved  in  order  to 
a  proper  decision  of  which  the  law  applicable  to  the  question 
must  be  ascertained.  In  such  a  case  if  the  client  acts  in  good 
faith  upon  the  advice  of  counsel  he  cannot  be  charged  with  malice. 
Laird  v.  Taylor,  66  Barb.  142. 

SUBDIVISION  4. 
Want  of  Pxobable  Cause. 

Speaking  of  probable  cause,  Chief  Justice  Tyndale  says :  "  There 
must  be  reasonable  cause  —  such  as  would  operate  upon  the  mind 
of  a  discreet  man.  There  must  be  probable  cause,  such  as  would 
operate  upon  the  mind  of  a  reasonable  man." 
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Good  faith  merely  is  not  sufficient  to  protect  the  defendant  in 
s,n  action  for  malicious  prosecution.  There  must  have  been  rea- 
.Bonable  grounds  for  the  suspicion^  supported  by  circumstances 
strong  enough  in  themselves  to  virarrant  a  cautious  man  in  the 
l>elief  of  plaintiff's  guilt  Belief  and  reasonable  grounds  for  be- 
lief are  both  essential  elements  in  probable  cause.  A  man  is  re- 
sponsible if  he  fails  to  call  in  to  his  aid  reason,  caution,  and  fair- 
ness. He  must  not  act  upon  mere  conjecture,  or  impulse,  or 
passion.     Shafer  v.  Louchs,  68  Barb.  426. 

In  an  action  brought  to  recover  damages  for  the  malicious  prose- 
•cution  by  the  defendant  in  a  civil  proceeding  for  contempt  which 
resulted  in  an  order,  subsequently  reversed  on  appeal,  adjudging 
that  the  plaintiff  was  guilty  of  contempt  and  committing  him  to 
jail,  the  making  of  the  order  is  not  conclusive  evidence  of  the 
existence  of  probable  cause  for  instituting  the  contempt  proceed- 
ings, where  it  appears  that  such  order  was  obtained  upon  affida- 
vits made  by  the  defendant  containing  false  statements,  and  that 
the  defendant  did  not  read  the  affidavit^  or  have  it  read  to  him, 
and  signed  it  without  knowing  its  contents.  Semble,  that  the 
order  obtained  upon  an  affidavit  thus  recklessly  made  afforded  no 
protection  whatever  to  the  defendant,  and  that  malice  was  infer- 
able from  his  act  in  signing  the  affidavit  so  made  and  allowing 
liis  attorney  to  use  it  to  obtain  the  incarceration  of  the  plaintiff. 
Mesnier  v.  DeniJce,  82  App.  Div.  404. 

Probable  cause  which  will  justify  a  criminal  accusation  is  de- 
fined to  be  a  reasonable  ground  of  suspicion  supported  by  circum- 
stances sufficiently  strcmg  in  themselves  to  warrant  a  cautious  man 
in  his  belief  that  the  person  accused  is  guilty  of  the  offense  with 
which  he  is  charged.  It  does  not  depend  upon  the  guilt  or  inno- 
cence of  the  person  accused,  or  upon  the  fact  whether  a  crime  has 
heen  committed.  The  person  making  the  criminal  accusation  may 
act  upon  appearances,  and  if  the  apparent  facts  are  such  that  a 
discreet  and  prudent  person  would  be  led  to  the  belief  that  a  crime 
has  been  committed  by  the  person  charged,  he  will  be  justified, 
although  it  turns  out  tibiat  he  was  not  justified  and  that  the  party 
accused  was  innocent  But  a  groundless  suspicion,  unwarranted 
by  the  conduct  of  the  accused,  or  by  facts  known  to  the  accuser 
when  the  accusation  is  made,  will  not  exempt  the  latter  from 
liability  to  the  innocent  person  for  damages  for  causing  the  arrest. 
Carl  V.  Ayres,  63  K  Y.  17. 
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If  the  defendant  was  in  fact  the  prosecutor,  his  mere  belief 
that  the  plaintiff  was  guilty  does  not  constitute  probable  cause 
for  the  prosecution.  There  must  not  only  be  a  real  belief,  but  a 
reasonable  ground  for  the  belief  in  order  to  afford  justification. 
But  where  the  defendant  is  not  the  prosecutor  in  fact,  but  only 
constructively  by  reason  of  his  having  given  false  information 
which  led  to  the  arrest,  the  motive  is  immaterial ;  if  the  defendant 
acted  in  good  faith  it  is  a  defense  to  the  action.  Famam  v.  Feeley, 
66  ]Sr.  Y.  451. 

Probable  cause  is  a  reasonable  suspicion,  supported  by  circum- 
stances sufficient  to  warrant  a  cautious  man  in  the  belief  that  the 
person  accused  is  guilty  of  the  offense  charged,  and  such  cause 
will  be  a  defense  in  an  action  for  malicious  prosecution,  however 
innocent  the  plaintiff  may  be.  But  the  facts  inducing  the  sus- 
picion must  be  known  to  the  defendant,  or  he  must  have  had  in- 
formation of  them  at  the  time  of  commencing  the  prosecution,  or 
else  they  will  not  avail  hiuL     Foshay  v.  Ferguson,  2  Den.  617. 

Good  faith  merely  in  making  a  criminal  charge  is  not  sufficient 
to  protect  a  party  from  liability.  There  must  have  been  reason- 
able ground  of  suspicion,  supported  by  circumstances  strong  enough 
to  warrant  a  cautious  man  in  the  belief  that  the  person  he  charged 
was  guilty.     Hall  v.  Suydam,  6  Barb.  83. 

Where  the  malicious  prosecution  complained  of  was  a  civil 
prosecution,  probable  cause  may  consist  of  such  facts  and  circum- 
stances as  lead  to  the  inference  that  the  party  so  acting  had  an 
honest  and  reasonable  conviction  of  the  justice  of  the  statement. 
Besson  v.  Southard,  10  N".  Y.  239. 

"  The  question  of  what  constitutes  probable  cause  does  not 
depend  upon  whether  the  offense  had  been  committed  in  fact, 
nor  whether  the  accused  is  innocent  or  guilty,  but  upon  the  prose- 
cutor's belief,  based  upon  reasonable  grounds.  The  prosecutor 
may  act  upon  appearances,  and  if  the  apparent  facts  are  such 
that  a  discreet  and  prudent  person  would  be  led  to  the  belief  that 
the  accused  had  committed  a  crime,  he  will  not  be  liable  in  this 
action,  although  it  may  turn  out  that  the  accused  was  innocent. 
If  there  is  an  honest  belief  of  guilt,  and  there  exist  reasonable 
grounds  for  such  belief,  the  party  will  be  justified.  But  however 
suspicious  the  appearances  may  be  from  existing  circumstances, 
if  the  prosecutor  had  knowledge  of  facts  which  will  explain  the 
suspicious  appearances  and  exonerate  the  accused  from  a  criminal 
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charge,  he  cannot  justify  a  prosecution  by  putting  forth  prima 
facie  circumstances,  and  excluding  those  within  his  knowledge 
which  tend  to  prove  innocence."  Fagnan  v.  Knox,  66  N.  Y.  528, 
1  Abb.  N.  C.  246,  reversing  40  N.  Y.  Super.  41. 

A  mere  honest  belief  in  the  plaintiff's  guilt  is  not  enough  to 
•show  probable  cause.  The  belief  must  be  founded  upon  reason- 
able grounds.  "For  though  he  have  belief,  and  yet  act  negli- 
gently and  irrationally,  the  prosecutor  may  not  have  probable 
cause.  The  test,  then,  is  not  exclusively  limited  to  the  actual 
knowledge  in  fact  of  the  defendant,  but  may  be  put  to  any  knowl- 
edge which  he  could  or  ought  to  have  gained  in  the  exercise  of 
ordinary  prudence  and  caution.  And  if  by  such  exercise  a  proper 
investigation  might  have  cleared  away  suspicious  circumstances, 
■and  yet  was  omitted,  there  may  be  evidence  of  no  probable  cause. 
JScott  V.  Dennett,  etc.,  Co.,  61  App.  Div.  323,  98  St.  Rep.  1016, 
64  N.  Y.  Supp.  1016. 

Probable  cause  may  be  founded  upon  misinformation  as  to  the 
facts,  and  not  on  a  mistake  as  to  the  law.  Therefore,  where  the 
defendant  was  advised  by  his  counsel  that  certain  acts  of  the 
plaintiff  constituted  larceny  this  does  not  form  a  basis  for  the 
finding  of  fact  that  he  had  probable  cause  to  believe  the  plaintiff 
guilty,  though  such  advice  of  counsel  may  bear  on  the  question 
of  malice.    Hazzard  v.  Flury,  120  K  Y.  223,  30  St.  Eep.  906. 

The  question  of  probable  cause  does  not  necessarily  depend 
upon  the  guilt  or  innocence  of  the  party  accused,  or  upon  the  fact 
whether  a  crime  has  been  committed.  Hazzard  v.  Flury,  120  N. 
Y.  223,  30  St.  Rep.  906. 

Where  the  evidence  is  such  that  a  reasonable  man  would  take 
SL  person  to  be  guilty  of  the  theft  which  is  shown  to  have  been  com- 
mitted, and  where  the  fruits  of  the  crime  are  within  the  possession 
of  the  accused,  and  such  possession  is  not  explained  by  him  when 
they  were  so  found,  nor  for  a  considerable  time  thereafter,  prob- 
able cause  is  established.  Molloy  v.  Long  Island  R.  R.  Co.,  59 
Hun,  424,  36  St.  Rep.  626,  18  N.  Y.  Supp.  382. 

The  mere  fact  that  the  defendant  had  commenced  two  suits  in 
a  justice's  court  and  had  failed  to  appear  on  the  return  day,  is  not 
evidence  of  want  of  probable  cause  sufficient  to  sustain  an  action 
for  malicious  prosecution.  Want  of  probable  cause  must  be  shown 
affirmatively,  and  is  not  to  be  inferred  from  mere  neglect  to  prose- 
cute  a  suit    Oorton  v.  De  Angelis,  6  Wend.  418. 
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A  judgment  in  plaintiffs  favor  in  a  justice's  court  after  trial 
on  the  merits  is  prima  facie  evidence  of  probable  cause  to  defeat 
an  action  for  malicious  prosecution,  even  though  upon  appeal  to 
the  County  Court  it  is  reversed  upon  new  trial.  It  is  not,  how- 
ever, conclusive  evidence,  and  may  be  impeached  for  fraud,  con- 
spiracy, perjury,  or  subornation.  But  where  no  evidence  is  offered 
to  impeach  such  judgment,  it  is  the  duty  of  the  court  to  order  a 
nonsuit.    Palmer  v.  Avery,  41  Barb.  290,  affirmed  41  N.  Y.  619. 

Where  the  defendant  has  caused  the  plaintiff's  arrest  for  mali- 
ciously tearing  down  a  fence,  and  where  the  charge  was  decided 
in  the  plaintiff's  favor,  and  where  it  was  shown  in  the  action  for 
malicious  prosecution  that  the  parties  were  adjoining  owners  of 
real  estate ;  that  the  defendant  rebuilt  the  fence  which  had  blown 
down,  and  that  the  plaintiff  tore  it  down,  etc. —  Held,  that  the  de- 
fendant had  probable  cause  for  the  arrest.  Wrench  v.  Samsnfeld, 
47  St.  Eep.  378,  19  N.  Y.  Supp.  948. 

If  the  defendant  is  convicted  in  the  first  instance  and  appeals, 
and  is  acquitted  in  the  appellate  court,  the  conviction  below  is- 
conclusive  of  probable  cause.  Cooley  on  Torts  (2d  ed.),  214, 
citing  Whitney  v.  Peckham,  15  Mass.  242 ;  Pay  son  v.  Cassell,  22 
Me.  212.  Unless  the  conviction  was  procured  by  fraud.  Welch 
V.  Boston,  etc.,  B.  B.  Co.,  14  R.  I.  609. 

Where  the  plaintiff  was  arrested  by  the  police  officer  upon  a. 
charge  made  by  the  servant  of  a  railroad  company  and  was  taken 
before  a  magistrate  and  convicted, —  Held,  that  there  could  be  no- 
action  for  malicious  prosecution  because  the  plaintiff  was  found 
guilty  of  the  charge.  OppenJieimer  v.  Manhattan  By.  Co.,  45  St. 
Eep.  134,  18  K  Y.  Supp.  411. 

An  acquittal  is  not  prima  facie  evidence  of  want  of  probable 
cause.  Brounstein  v.  Sahlein,  65  Hun,  365,  48  St.  Rep.  19,  20 
!Nr.  Y.  Supp.  213,  citing  Scott  v.  Simpson,  1  Sandf.  601 ;  nor  ia 
neglect  to  prosecute,  citing  Oorton  v.  De  Angelis,  6  Wend.  418. 

A  recovery  in  a  court  of  competent  jurisdiction  in  favor  of 
the  plaintiff  in  the  suit  complained  of  as  malicious  is  not  con- 
clusive evidence  of  probable  cause.    Burt  v.  Place,  4  Wend.  591. 

Where  a  judgment  of  conviction  by  a  justice  of  the  peace  is 
reversed  by  the  County  Court,  and  the  accused  discharged,  such 
judgment  of  conviction  is  prima  facie  evidence  of  probable  cause, 
but  is  not  conclusive.  Nor  under  such  circumstances  must  the 
plaintiff  necessarily  show,  in  order  to  recover,  fraud,  conspiracy. 
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or  subornation  in  procuring  the  judgment  Nicholson  v.  Stem- 
berg,  61  App.  Div.  51,  104  St.  Rep.  212,  70  N.  Y.  Supp.  212; 
Burt  V.  Place,  4  Wend.  593,  cited  and  approved 

SUBDIVISION  6. 
Want  of  Pxobable  Canie;  Mutt  Coacax  with  Malice. 

The  plaintiff  must  prove  both  want  of  probable  cause  and  malice 
upon  the  part  of  defendant  The  failure  to  prove  either  of  these 
defeats  the  action.  Proof  of  malice  will  not  exclude  or  supply 
want  of  proof  of  want  of  probable  cause.  Neither  can  want  of 
probable  cause  be  inferred  from  proof  of  malice,  although  malice 
may  be  inferred  from  want  of  probable  cause.  Heyne  v.  Blair, 
62  K  Y.  21. 

To  support  the  action  want  of  probable  cause  and  malice  must 
concur.    Besson  v.  Southard,  10  N.  Y.  239. 

It  is  fundamental  in  an  action  for  malicious  prosecution  that 
the  plaintiff  prove  both  want  of  probable  cause  and  malice. 
Wright  v.  Terry,  24  Hun,  228. 

In  an  action  for  malicious  prosecution  the  essential  elements 
are  want  of  probable  cause  and  malice.  This  must  be  proved  by 
the  plaintiff  affirmatively,  and  evidence  must  be  introduced  in 
regard  to  them  from  which  they  may  be  legitimately  inferred. 
McKown  V.  Hunter,  30  N.  Y.  627. 

In  an  action  for  malicious  prosecution,  the  plaintiff  must  show 
affirmatively  want  of  probable  cause  for  the  prosecution,  and  that 
it  was  instituted  with  malice.  And  the  plaintiff  must  give  evi- 
dence of  these  facts  before  he  rests,  for  the  defendant  cannot 
legally  be  called  upon  to  enter  on  a  defense  until  the  plaintiff 
has  established,  first,  want  of  reasonable  and  probable  cause; 
and,  second,  that  the  complaint  was  instituted  with  malice.  Thaule 
V.  KreJceler,  81  K  Y.  428. 

It  is  incumbent  upon  the  plaintiff  to  prove  that  the  prosecu- 
tion was  instituted  maliciously  and  without  probable  cause.  If 
the  circumstances  are  such  that  they  furnish  reasonable  ground  of 
suspicion  the  plaintiff  will  be  justified  in  acting  upon  such  ap- 
pearances. If  they  are  such  that  a  discreet  and  prudent  person 
would  be  led  to  the  belief  that  the  accused  had  committed  the 
crime  it  is  sufficient,  even  though  appearances  be  misleading  and 
the  person  is  in  fact  innocent.    Dunton  v.  HagemCan,  18  App.  Div. 
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146,  80  St.  Rep.  758,  46  N.  Y.  Supp.  758,  citing  Fagnan  v.  Knox, 
06  K  Y.  525 ;  Anderson  v.  How,  116  N.  Y.  336. 

No  action  lies  for  merely  bringing  suit  against  a  person  with- 
out sufficient  grounds.  To  sustain  a  suit  for  a  former  prosecu- 
tion it  must  appear  to  have  been  without  cause  and  malicious. 
Vanduzor  v.  Linderman,  10  Johns.  106. 

The  complaint  must  allege  and  the  plaintifF  must  show  both 
malice  and  want  of  probable  cause.  Miller  v.  Milligan,  48  Barb. 
30. 

The  want  of  probable  cause  is  independent  of  malicious  motives 
and  cannot  be  inferred  as  a  consequence  from  any  degree  of 
malice  which  may  be  shown.    Besson  v.  Southard,  10  N.  Y.  239. 

SUBDIVISION  6. 
Quettionf  of  Law  and  Fact. 

"  It  is  a  rule  of  law  that  the  jury  must  find  the  facts  on  which 
the  question  of  reasonable  and  probable  cause  depends,  and  the 
judge  is  then  to  decide  whether  the  facts  so  found  constitute  rea- 
sonable and  probable  cause.  *  *  *  The  third  essential  which 
the  plaintiff  in  such  an  action  «  *  «  has  to  prove,  namely, 
malice  on  the  part  of  the  defendant;  this  is  a  question  entirely 
for  the  consideration  of  the  jury,  as  the  question  of  reasonable 
and  probable  cause  is  one  for  the  judge  upon  the  facts  found  by 
them.    Ringwood  Law  of  Torts  (3d  ed.),  47-51. 

Whether  the  plaintiff  has  established  want  of  probable  cause 
and  malice  is  for  the  court  to  determine  as  a  matter  of  law,  after 
assuming  that  the  plaintiff's  evidence  is  true.  Thaule  v.  KreJceler, 
81K  Y.'434. 

Where  there  is  no  conflict  in  the  evidence,  or  disputed  facts, 
or  any  doubt  of  the  inferences  to  be  drawn  therefrom,  the  ques- 
tion of  probable  cause  is  one  of  law  for  the  court,  and  not  of  fact 
for  the  jury.  Heyne  v.  Blair,  62  N.  Y.  19,  reversing  3  T.  &  C. 
263. 

Where  the  facts  are  undisputed  and  but  one  inference  can  be 
drawn  from  them,  the  question  of  probable  cause  is  one  of  law. 
Hazzard  v.  Flury,  120  K  Y.  223,  30  St.  Rep.  906. 

Where  there  is  no  dispute  as  to  the  facts  the  question  as  to 
probable  cause  or  want  of  probable  cause  is  a  question  for  the 
court  and  not  for  the  jury.  Anderson  v.  How,  116  N.  Y.  338, 
26  St.  Rep.  787. 
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In  Fagnan  v.  Knox,  66  N.  Y.  527,  it  is  said :  "  The  question 
of  probable  cause  is  a  question  of  law  and  not  of  fact.  It  is  some- 
times said  to  be  a  mixed  question  of  law  and  fact.  This  only 
means  that  when  the'  facts  adduced  to  prove  want  of  probable 
cause  are  controverted,  or  conflicting  evidence  is  to  be  weighed, 
or  the  credibility  of  witnesses  is  to  be  passed  upon,  it  must  be 
submitted  to  the  jury  to  find  the  facts  under  proper  instructions 
as  to  the  law.  It  is  true  *  *  *  that  if  the  facts  which  the 
plaintiff's  evidence  tends  to  prove,  would  not  establish  a  want  of 
probable  cause,  although  there  may  be  a  conflict  of  evidence,  it  is 
the  duty  of  the  court  to  withdraw  the  question  from  the  jury  be- 
cause a  finding  in  favor  of  the  plaintiffs  would  not  avail  him  in 
law  upon  the  point."  See  also  Palmer  v.  Palmer,  8  App.  Div. 
331,  40  K  Y.  Supp.  829. 

The  rule  as  to  when  the  question  of  probable  cause  is  for  the 
court  and  when  for  the  jury  is  discussed  in  Kline  v.  Hibberd, 
80  Hun,  54,  61  St.  Rep.  321,  29  N.  Y.  Supp.  807.  "  What  facts 
and  circumstances  amount  to  probable  cause  is  a  pure  question  of 
law,  but  whether  they  exist  or  not  may  be  a  question  of  fact.  If 
the  facts  are  controverted,  then  the  question  of  probable  cause 
should  be  submitted  to  the  jury  with  instructions  from  the  court 
as  to  the  law.  But  when  the  facts  are  undisputed  or  the  plaintiff's 
evidence  fails  to  show  want  of  probable  cause  it  becomes  merely 
a  question  of  law  which  the  court  must  decide." 

When  there  is  no  dispute  as  to  the  facts  the  question  of  probable 
cause  is  one  for  the  court  alone,  and  it  is  error  to  submit  it  to  the 
jury.  Farrell  v.  Friedlander,  63  Hun,  254,  18  N.  Y.  Supp.  215, 
43  St.  Rep.  445. 

The  question  of  probable  cause  is  "  composed  of  law  and  fact, 
it  being  the  province  of  the  jury  to  determine  the  circumstances 
alleged,  whether  true  or  not,  and  of  the  court  to  determine  whether 
or  not  they  amount  to  probable  cause.  But  when  the  matter  of 
fact  and  the  matter  of  law  of  which  the  probable  cause  consists 
are  so  intimately  blended  together  as  not  to  be  easily  susceptible 
of  an  easy  decision,  the  judge  is  warranted  in  leaving  the  question 
to  the  jury,  instructing  them  in  the  principles  of  law  in  which  they 
are  to  be  governed  in  finding  a  verdict.  *  *  *  Whether  the 
circumstances  alleged  to  show  probable  cause  are  true  and  exist 
is  a  matter  of  fact.  But  whether,  supposing  them  to  be  true,  they 
amount  to  probable  cause  is  a  question  of  law."     It  follows  that 

32 


Digitized  by  VjOOQIC 


498  MALICIOUS    PBOSECUTION. 

Art.  3.     Elements  of  the  Wrong. 

where  there  is  no  dispute  about  material  facts,  and  no  conflict  in 
evidence,  no  impeachment  of  witnesses,  the  judge  should  assume 
to  himself  the  right  to  pronounce  the  legal  effect  of  the  evidence. 
Besson  v.  Southard,  10  N.  Y.  239; 

When  the  facts  bearing  on  the  existence  of  probable  cause  are 
not  disputed,  and  admit  of  but  one  inference,  the  question  of 
probable  cause  is  for  the  court.  But  if  the  facts  are  disputed,  or 
admit  of  opposing  inferences,  or  if  the  facts  and  the  law  are  so 
closely  united  and  not  easily  susceptible  of  a  separate  decision,  the 
question  is  for  the  jury.  Scott  v.  Dennett  Surpassing  Coffee  Co., 
51  App.  Div.  321,  98  St.  Rep.  1016,  64  N.  Y.  Supp.  1016;  Fris- 
son V.  Edison  El  II.  Co.,  69  App.  Div.  612,  68  N.  Y.  Supp.  1044. 

Where  the  evidence  as  to  want  of  probable  cause  and  malice  is 
conflicting  the  questions  are  properly  submitted  to  the  jury.  Rob- 
bins  V.  Bobbins,  133  N.  Y.  598,  28  Abb.  N.  C.  256,  44  St.  Rep. 
684,  affirming  39  St.  Rep.  453,  15  N.  Y.  Supp.  215. 

Where  the  question  of  probable  cause  depended  upon  conflicting 
testimony,  and  where  it  was  held  a  proper  question  for  the  jury, 
see  Hodges  v.  Bichards,  30  App.  Div.  158,  85  St.  Rep.  869,  51 
N.  Y.  Supp.  869. 

For  a  case  where  the  evidence  was  so  conflicting  as  to  make 
the  question  of  probable  cause  and  malice  proper  for  the  jury, 
see  Hamilton  v.  Davey,  28  App.  Div.  457,  85  St.  Rep.  88,  51 
N.  Y.  Supp.  88. 

On  the  question  of  probable  cause  the  inquiry  is  not  limited  to 
facts  within  the  prosecutor's  knowledge,  but  information  given 
him  by  others  may  be  shown,  and  the  question  as  to  how  far  such 
information  justifies  the  act  of  the  defendant  is  a  question  for 
the  jury,  and  is  not  a  question  of  law.  Owens  v.  New  Rochelle 
Coal  &  Lumber  Co.,  38  App.  Div.  53,  89  St.  Rep.  913,  55  N.  Y. 
Supp.  913. 

W^here  the  facts  are  in  dispute,  or  where,  though  undisputed, 
they  would  reasonably  sustain  different  inferences  as  to  the  exist- 
ence of  probable  cause,  that  question,  as  well  as  the  question  of 
malice,  should  be  left  to  the  jury,  and  it  is  error  for  the  court  to 
decide  it  as  matter  of  law.  Collins  v.  Manning,  32  St.  Rep.  998, 
10  K  Y.  Supp.  658. 

Where  defendant  had  plaintiff  arrested  for  having  the  body  of 
his  own  child  exhumed  and  extracted  a  bone  for  the  purposes  of 
evidence  in  a  civil  action, — Held,  that  the  plaintiff  did  not  violate 
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the  statute  and  that  under  the  circumstances  the  question  of  prob- 
able cause  and  malice  were  properly  left  to  the  jury,  and  the  ver- 
dict for  the  plaintiff  would  not  be  disturbed.  Rhodes  v.  Brandt^ 
21  Hun,  1. 

For  a  case  where  the  question  of  probable  cause  was  held  to  be 
a  question  for  the  jury,  see  Sweet  v.  Smith,  42  App.  Div.  503, 
93  St.  Eep.  404,  59  N.  Y.  Supp.  404 ;  Costigan  v.  Metropolitan 
Life  Ins.  Co.,  39  App.  Div.  644,  57  N.  Y.  Supp.  177. 

Where  the  plaintiff  was  arrested  for  assault  and  battery,  and 
also  on  a  charge  of  larceny, — Held,  that  the  question  as  to  whether 
he  committed  the  assault  was  question  for  jury  where  the  evidence 
is  conflicting.     Collins  v.  Manning,  1  St.  Rep.  193. 

Where  the  facts  are  not  disputed  the  question  as  to  whether 
there  was  probable  cause  for  the  prosecution  is  one  of  law  for  the 
court.  Shipman  v.  Learn,  92  Hun,  558,  36  N.  Y.  Supp.  969, 
72  St.  Rep.  73. 

For  a  case  where,  under  the  facts,  the  question  of  probable 
cause  is  held  to  be  a  question  for  the  jury,  see  Ericson  v.  Edison 
El  Co.,  31  Misc.  Rep.  379,  98  St  Rep.  498,  64  K  Y.  Supp.  498. 

SUBDIVISION  7. 
Former  Prosecution  Must  Have  Terminated  in  Plaintiff's  Favor. 

The  rule  that  in  bringing  an  action  for  malicious  prosecution 
the  plaintiff  is  bound  to  show  termination  of  the  criminal  proceed- 
ing has  for  its  foundation  that  it  cannot  be  known  that  the  prose- 
cution was  unjust  and  unfounded  except  it  is  terminated.  If 
the  action  for  malicious  prosecution  were  allowed  to  be  maintained 
before  the  termination  of  the  criminal  proceeding  the  plaintiff 
might  be  found  guilty  of  that  proceeding  and  yet  maintain  the 
action  for  malicious  prosecution  on  the  ground  that  he  was  not 
guilty.  Thus  there  might  be  two  conflicting  determinations  as 
to  the  same  transaction.  It  was  also  held  that  the  criminal  pro- 
ceeding is  terminated,  even  though  the  plaintiff  when  discharged 
is  informed  by  the  police  justice  that  he  is  inclined  to  hold  her 
to  bail  before  he  makes  his  final  determination,  though  he  finally 
discharges  her  upon  being  shown  that  she  is  friendless  and  unable 
to  procure  bail.  Bobbins  v.  Bobbins,  133  N.  Y.  598,  28  Abb. 
K  C.  256,  44  St.  Rep.  684,  affirming  39  St.  Rep.  453,  15  N.  Y. 
Supp.  215, 
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For  the  purpose  of  termination  of  the  former  prosecution  an 
abandonment  of  the  charge  and  a  discontinuance  of  the  prosecu- 
tion is  equivalent  to  a  discharge  from  the  accusation.  Fay  v. 
O'Neill,  36  N.  Y.  11,  citing  Clark  v.  Cleveland,  6  Hill,  344; 
Secor  V.  Babcock,  2  Johns.  203 ;  Burhans  v.  Sanford,  19  Wend. 
417. 

Under  an  answer  which  admits  the  termination  of  the  former 
prosecution  it  cannot  be  maintained  that  the  justice  who  tried 
the  case  was  without  jurisdiction,  where  no  such  fact  is  alleged 
in  the  answer.  Siefke  v.  Siefke,  6  App.  Div.  472,  39  N.  Y.  Supp. 
601. 

For  a  case  where  the  discharge  of  the  plaintiff  on  habeas  corpus 
was  held  not  to  be  termination  of  the  former  proceeding,  see  Vorce 
\.  Oppenheim,  37  App.  Div.  69,  89  St  Rep.  596,  55  X.  Y.  Supp. 
596. 

Where  the  prosecution  complained  of  was  the  arrest  of  the 
plaintiff  for  wrongfully  cutting  timber  upon  defendant's  land,  and 
where  the  case  was  adjourned  to  have  an  answer  made,  and  on  the 
adjourned  day  the  complaint  was  dismissed  on  the  complainant's 
motion  and  the  plaintiff  discharged, — Held,  that  the  criminal  pro- 
ceeding was  ended  so  as  to  permit  action  for  malicious  prosecution. 
Hall  V.  Kehoe,  28  St.  Rep.  357,  8  K  Y.  Supp.  176. 

In  sustaining  a  demurrer  to  a  complaint  the  court,  in  Thomason 
V.  De  Mott,  18  How.  Pr.  529,  9  Abb.  Pr.  242,  said:  '*  It  is  es- 
sential that  the  complaint  should  show  that  the  alleged  malicious 
prosecution  has  been  terminated  by  the  plaintiff's  acquittal,  or  in 
such  a  way  that  no  further  proceedings  upon  it  can  be  had  against 
him.  Even  a  nolle  prosequi  entered  with  leave  of  the  court  would 
be  a  nullity,  and  the  court  cannot  enter  a  nolle  prosequi  on  its 
own  motion."  Therefore,  it  was  held  that  an  indorsement  on 
an  indictment  by  an  assistant  district  attorney,  stating  that  the 
case  was  frivolous  and  should  never  be  tried,  is  not  an  end  of  the 
prosecution  which  will  warrant  an  action  for  malicious  prosecu- 
tion, because  there  is  no  obstacle  to  bringing  the  plaintiff  to  trial 
upon  the  indictment. 

The  action  cannot  be  brought  until  the  proceeding  complained 
of  has  been  legally  terminated  in  favor  of  the  accused,  and  the 
fact  that  the  plaintiff  has  been  discharged  from  imprisonment  on 
habeas  corpus,  and  admitted  to  bail  to  await  the  action  of  the  grand 
jury  of  a  charge  of  larceny,  and  where  the  grand  jury  has  not 
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considered  the  case,  the  former  proceeding  is  not  terminated. 
In  such  case  it  is  not  competent  to  prove  that  no  further  proceed- 
ings were  taken  in  the  criminal  case,  after  the  commencement  of 
the  civil  action,  because  the  commencement  of  the  civil  action  may 
have  been  itself  instrumcAtal  in  staying  the  criminal  proceedings. 
Nor  in  a  civil  action  and  before  termination  of  criminal  pro- 
ceedings will  the  court  examine  into  the  merits  of  the  latter  to 
ascertain  the  lack  of  foundation  of  the  criminal  charge.  Hinds 
V.  Parker,  11  App.  Div.  329,  76  St.  Rep.  955,  42  K.  Y.  Supp. 
955,  citing  Swartout  v.  Dickelman,  12  Hun,  358. 

An  action  will  not  lie  for  a  malicious  arrest  upon  a  criminal 
charge  before  a  magistrate,  unless  the  proceeding  is  so  far  ended 
that  nothing  can  be  done  by  the  prosecutor  without  commencing 
anew.  But  to  maintain  the  action  it  is  not  necessary  to  show  an 
acquittal,  such  as  would  bar  second  prosecution  for  the  same 
oflFense,  nor  is  it  essential  that  any  judicial  decision  upon  the 
merits  should  have  been  made.     Clark  v.  Cleveland,  6  Hill,  344. 

The  entry  of  a  nolle  prosequi  with  assent  of  defendant  is  a 
sufficient  termination  of  prosecution  to  support  the  action.  Moul- 
ton  V.  Beecher,  8  Hun,  100. 

Where  the  proof  offered  of  the  termination  of  a  prosecution 
was  that  a  recognizance  had  been  taken  from  the  plaintiff,  and 
the  indorsement  made  thereon  upon  the  evidence  taken  by  the 
police  magistrate  was  as  follows :  "  Bail  discharged  April  20, 
1843."  Evidence  that  there  was  an  entry  to  the  same  effect  in 
the  book  of  minutes  kept  by  the  clerk  of  the  criminal  court  was 
held  sufficient  proof  of  the  termination  of  the  proceeding.  Bacon 
V.  Townsend,  6  Barb.  428. 

In  Oallagher  v.  Stoddard,  47  Hun,  101,  where  the  plaintiff 
had  been  arrested  on  a  criminal  complaint,  and  where  the  plain- 
tiff had  paid  a  sum  of  money  to  the  officer  making  the  arrest  and 
a  receipt  therefor  was  given  by  the  plaintiff  in  settlement  of  all 
his  claims,  and  a  similar  receipt  by  the  officer,  who  signed  the 
name  of  the  justice  issuing  the  warrant.  Held,  that  the  proceed- 
ings were  not  terminated  so  as  to  warrant  an  action  for  malicious 
prosecution ;  that  the  contention  that  the  proceedings  w^ere  termi- 
nated by  the  compromise  under  sections  663,  664,  Code  of  Crimi- 
nal Procedure,  could  not  be  sustained.  The  court  said :  "  If  it 
were  to  be  admitted  that  the  prosecution  was  terminated  by  the 
compromise,  as  provided  for  by  the  Code  of  Criminal  Procedure, 
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still  we  would  not  think  such  a  compromise  would  constitute  a 
termination  of  the  prosecution  that  would  justify  an  action  for 
malicious  prosecution."  Citing  Wilkinson  v.  Howell^  Moo.  &  M. 
495;  McCormick  v.  Sisson,  7  Cow.  715;  Sartwell  v.  Parker,  141 
Mass.  405. 

In  McCormick  v.  Sisson,  7  Cow.  715,  where  the  defendant  had 
obtained  a  warrant  against  the  plaintiff  for  theft,  and  where  plain- 
tiff was  discharged  before  the  justice  because  the  parties  had  set- 
tled between  them.  Heldj  not  to  be  such  an  acquittal  as  to  war- 
rant action  for  malicious  prosecution. 

Where  the  plaintiff  was  discharged  by  a  magistrate  because  he 
was  satisfied  that  there  was  no  cause  for  commitment,  the  ac- 
quittal was  held  to  be  lawful,  and  to  lay  a  sufficient  ground  for  an 
action  of  malicious  prosecution.  Secor  v.  Bahcock,  2  Johns.  203. 
Where  the  defendant  had  caused  the  arrest  of  her  daughter-in- 
law  on  charge  of  disorderly  conduct,  and  where  she  was  detained 
in  jail  over  night  and  released  next  morning  after  examination, 
and  where  on  the  trial  for  malicious  prosecution  the  magistrate's 
memory  was  at  fault  and  was  indefinite  as  to  the  grounds  of  dis- 
missal, and  where  he  thought  he  had  discharged  her  after  promis- 
ing not  to  molest  the  defendant, — Held  to  be  the  duty  of  the  court 
to  submit  to  the  jury  the  question  of  fact  as  to  whether  the  charge 
was  dismissed  and  the  plaintiff  acquitted,  and  also  as  to  whether 
there  was  absence  of  probable  cause.  Bobbins  v.  Bobbins,  15 
X.  Y.  Supp.  215. 

Though  the  plaintiff  is  bound  to  prove  that  the  proceedings 
instituted  against  him  have  been  terminated  by  failure  of  the 
jury  to  indict  or  otherwise,  yet  proof  of  such  fact  is  not  conclusive 
evidence  of  the  plaintiff's  innocence,  and  the  defendant  may  prove 
that  he  was  in  fact  guilty  of  the  crime  charged.  Barber  v.  Gould, 
20  Hun,  446. 

Where  plaintiff  had  been  committed  to  await  the  action  of  the 
grand  jury,  and  before  the  jury  met  was  discharged  on  habeas 
ccrpus, — Held,  that  such  discharge  was  not  a  determination  of  the 
plaintiff's  innocence,  or  a  termination  of  the  prosecution  so  as  to 
uphold  an  action  for  malicious  prosecution. 

On  the  second  appeal  of  the  case  of  Smith  v.  Smith,  26  Hun, 
573,  an  action  founded  upon  malicious  filing  of  a  lis  pendens, — 
Held,  that  the  complaint  should  be  dismissed  upon  the  ground  that 
the  complaint  did  not  show  that  the  former  prosecution  had  been 
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ended.  Brady,  J.,  dissented.  This  complaint  was  formerly  sus- 
tained on  demurrer.    See  Smith  v.  Smith,  20  Hun,  555. 

Where  two  actions  in  a  justice's  court  failed  because  of  the 
plaintiff's  failure  to  appear,  and  a  new  action  was  commenced 
upon  the  same  judgment,  which  was  still  pending,  the  litigation 
is  not  terminated.  Want  of  probable  cause  cannot  be  inferred 
solely  from  the  discontinuance  of  a  former  suit.  Paljner  v.  Avery ^ 
41  Barb.  290,  affirmed  41  N.  Y.  619. 

In  Nebenzahl  v.  Towmendy  61  How.  Pr.  353,  12  Week.  Dig. 
511,  it  was  held  that  where  an  action  of  malicious  prosecution 
was  brought  when  there  was  an  appeal  pending  in  the  action  in 
which  plaintiff  had  been  arrested,  that  such  action  was  not  termi- 
nated. 

See  also,  to  the  same  effect,  Peck  v.  Hotchhins,  52  How.  Pr. 
226,  where  it  was  held  that,  although  complaint  in  an  attachment 
suit  had  been  dismissed,  yet  the  prosecution  was  not  terminated 
if  an  appeal  from  the  judgment  of  dismissal  was  taken  and  was 
still  undetermined. 

In  Sailesbury  v.  Creswell,  14  Hun,  460,  a  nonsuit  was  sustained 
upon  the  ground  that  the  plaintiff  was  not  in  a  situation  to  main- 
tain the  action,  because  the  litigation  before  a  justice,  wherein 
he  was  arrested,  and  the  execution  against  his  person  was  not 
terminated  in  his  favor,  and  also  upon  the  ground  that  the  re- 
covery of  judgment  before  the  justice  was  unreversed  and  in  full 
force  and  effect,  and  that  was  evidence  of  probable  cause.  Dis- 
tinguishing Burt  v.  Place,  4  Wend.  591. 

If  an  order  of  arrest  has  been  vacated  upon  the  merits,  an  ac- 
tion of  malicious  prosecution  lies  in  favor  of  the  person  arrested, 
and  he  is  not  obliged  to  wait  until  the  action  in  which  he  has  been 
arrested  is  terminated  in  his  favor.  It  seems,  however,  that  the 
rule  is  otherwise  where  there  has  been  an  appeal  from  the  order 
vacating  the  arrest,  so  long  as  the  appeal  is  pending.  Ingram  v. 
Boot,  51  Hun,  238,  3  K  Y.  Supp.  858. 

Where  the  plaintiff  had  been  arrested  under  the  Stillwell  Act 
and  the  warrant  of  arrest  was  dismissed  on  the  affidavit,  showing 
previous  arrest,  and  an  action  for  malicious  prosecution  was 
brought  pending  the  defendant's  appeal  from  the  order  dismissing 
the  warrant,  it  was  held  that  the  prosecution  was  terminated 
within  the  meaning  of  the  rule  which  requires  it  to  be  at  an  end 
before  an  action  for  malicious  prosecution  can  be  instituted. 
**  When  a  party  has  final  judgment  in  his  favor  upon  trial,  the 
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prosecution  is  so  far  terminated  that  he  may  sue  for  malicious 
prosecution.  If  an  appeal  be  taken  from  the  judgment,  that  may 
furnish  reason  for  staying  the  trial  of.  the  action  for  malicious 
prosecution  until  decision  of  the  appeal.  If  the  judgment  should 
be  affirmed,  then  it  could  not  be  held  that  the  action  was  prema- 
turely begun.  If  it  should  be  reversed  the  action  then  would  be 
pending  and  that  action  woUld  furnish  a  defense.  The  party 
•ommencing  the  action,  while  the  appeal  is  pending,  simply  takes 
the  risk  of  an  adverse  decision  upon  the  appeal,  and  thus  suffer 
defeat  in  the  action.    Marks  v.  Townsend,  97  N.  Y.  694. 

Where  the  action  is  for  abuse  of  legal  process  rather  than  for 
malicious  prosecution,  it  is  not  necessary  to  allege  or  prove  termi- 
nation of  the  prosecution.  Bebinger  v.  Sweet,  1  Abb.  N.  C.  263. 
(See  Art.  XL) 

One  of  the  exceptions  to  the  rule  that  the  former  prosecution 
must  be  terminated  is  where  the  prosecution  complained  of  is 
malicious  abuse  of  process.  Thus,  where  the  defendant  has  made 
use  of  a  warrant  of  arrest  for  the  collection  of  a  common  debt, 
and  has  extorted  property  from  the  plaintiff  thereby,  the  latter 
may  sue  for  the  loss  while  the  action  of  debt  is  pending.  See 
Graneer  v.  Hill,  4  Bing.  T^.  C.  212,  and  also  cases  cited. 

Speaking  of  the  necessity  of  showing  a  termination  of  the 
former  prosecution,  the  court  in  Bump  v.  Belts,  19  Wend.  421, 
said :  "  The  reason  for  this  proof  is  advanced  that  otherwise  he 
(plaintiff)  might  recover  in  this  action  and  still  be  convicted  or 
have  judgment  against  him  on  the  former  suit."  And  the  court 
further  says:  "  That  when  the  reason  of  the  rule  fails,  the  rule 
is  not  applicable,"  and  thus  where  a  former  prosecution  was  pro- 
ceeding by  attachment  against  the  plaintiff  as  having  fled  the 
county  to  defraud  creditors,  it  was  held  not  necessary  to  prove 
termination  of  the  former  suit  as  such  proof  is  only  required  where 
the  plaintiff  had  an  opportunity  to  make  a  defense  in  the  former 
action. 

Judgment  of  criminal  conviction  is  conclusive  only  between  the 
parties ;  that  is  to  say,  between  the  plaintiff  and  defendant.  There 
is  no  privity  as  between  the  defendant  and  strangers  to  the  record. 
Where  a  judgment  of  conviction  on  a  plea  of  guilty  was  obtained 
by  fraud,  duress,  and  conspiracy,  the  conviction  is  no  bar  to  an 
action  of  malicious  prosecution.  Johnson  v.  Oirdxoood,  7  Misc. 
Kep.  652,  58  St.  Rep.  338,  28  K  Y.  Supp.  151. 
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SUBDIVISION  8. 
Damage  to  Plaintiff. 

Some  text-book  writers  have  included  proof  of  damage  as  one 
of  the  elements  in  an  action  for  malicious  prosecution.  Bigelow 
on  Torts,  90.  But  this  element  seems  in  general  to  have  been 
disregarded  by  the  courts,  probably  because  in  a  majority  of  the 
cases  the  damage  is  presumed,  as,  for  example,  the  injury  to  repu- 
tation, arising  out  of  an  arrest,  the  humiliation,  etc. 

In  regard  to  the  requirement  that  damage  be  caused  it  should 
be  noted  that  such  damage  need  not  be  necessarily  pecuniary.  "  It 
may  be  either  damage  to  a  man's  fame,  as  if  the  matter  he  is 
accused  of  be  scandalous,  or  where  he  has  been  put  to  any  danger 
of  loss  of  life  or  limb  or  liberty,  or  damage  to  his  property,  as 
where  he  is  obliged  to  spend  money  in  necessary  charges  to  acquit 
himself  of  the  crime  of  which  he  is  accused."  Mayne  on  Damages, 
345. 

The  elements  of  damage  in  malicious  prosecution  are  thus  stated 
by  the  annotator  in  Burlingame  v.  Burlingame,  8  Cow.,  at  p.  145, 
note :  "  The  damage  *  *  *  must  be  either  to  the  person  by 
imprisonment,  to  the  reputation  by  scandal,  or  to  the  property  by 
expense." 

In  Frierson  v.  Hewitt,  2  Hill  (S.  C),  499,  it  was  held  that 
where  the  defendant  procured  the  defendant  to  be  indicted  for 
killing  the  former's  cattle,  the  plaintiiF  must  prove  special  damage, 
for  the  offense,  though  charged  as  a  crime,  was  only  a  trespass. 
So,  too,  where  the  defendant  falsely  prefers  against  the  plaintiff 
a  charge  of  assault  and  battery,  without  cause  and  with  malice, 
etc.     Byrne  v.  Moore,  5  Taunt.  187. 

"  In  an  action  for  malicious  prosecution  the  plaintiff  is  entitled 
to  recover  not  only  for  the  unlawful  arrest  and  imprisonment  and 
the  expenses  of  his  defense,  but  also  for  the  injury  to  his  fame  and 
reputation,  occasioned  by  the  false  accusation.  The  latter,  indeed, 
is  in  many  cases  the  gravamen  of  the  action.  An  accusation  of 
crime,  made  under  the  forms  of  law,  or  upon  the  pretense  of 
bringing  a  guilty  man  to  justice,  is  made  in  the  most  imposing 
and  impressive  manner,  and  may  inflict  a  deeper  injury  upon  the 
reputation  of  the  party  accused  than  the  same  words  uttered  under 
any  other  circumstances.  The  most  appropriate  remedy  for  the 
calumny  in  such  cases  is  by  an  action  for  malicious  prosecution." 
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Held,  as  a  consequence,  that  when  there  has  been  a  recovery  in 
an  action  for  malicious  prosecution  it  is  a  bar  to  a  subsequent 
action  for  slander  for  the  same  cause.  Sheldon  v.  (Carpenter,  4 
N.  Y.  680. 

ABTICLE  IV. 

WHEN  ACTION  CAN  BE  MAINTAINED.  „,^ 

FAOE. 

Subdivision  1.  Criminal  prosecution  and  arrest 506 

2.  Civil  prosecution 508 

SUBDIVISION  1. 
Criminal  Prosecution  and  Arrest. 

The  early  English  cases  allowed  an  actioa  against  the  magis- 
trate for  malicious  conviction,  in  which  case  it  was  said  that  it 
was  not  sufficient  to  show  that  the  plaintiff  was  innocent  of  the 
offense  of  which  he  was  convicted,  but  he  must  also  show,  from 
what  passed  before  the  magistrate,  that  there  was  want  of  probable 
cause.  Besides  the  want  of  probable  cause  malice  must  also  be 
shown,  either  express,  or  apparent  from  the  proceedings.  See 
note  to  Burlingame  v.  Burlingame,  8  Cow.,  at  p.  145,  with  cases 
cited. 

WTiere  the  defendant's  conductor  caused  the  arrest  of  a  pas- 
senger by  a  policeman  without  warrant,  and  where  he  was  taken 
before  a  magistrate  and  discharged  for  lack  of  complaint, — Held, 
that  there  was  no  judicial  proceeding  which  would  warrant  a  sub- 
sequent action  for  malicious  prosecution.  The  proper  remedy  was 
for  false  imprisonment.  Barry  v.  Third  Ave.  Ry.  Co.,  51  App. 
Div.  385,  64  X.  Y.  Supp.  615,  98  St.  Eep.  615. 

In  England  it  has  been  held  that  an  action  for  malicious  prose- 
cution may  lie  even  where  the  defendant  was  bound  over  to  prose- 
cute. In  Du  Bois  v.  Keats,  11  A.  &  E.  329,  the  defendant  in  a 
civil  action  had  falsely  sworn  that  a  document  was  signed  by  the 
plaintiff,  and  the  judge,  believing  the  plaintiff  had  committed  per- 
jury in  denying  the  same,  committed  him  for  trial  and  bound  over 
the  defendant  to  prosecute.  Upon  his  acquittal  the  plaintiff 
brought  an  action  for  malicious  prosecution.  The  court  said: 
*^  In  my  opinion  *  *  *  a  prosecution,  though  in  the  outset 
not  malicious  *  *  *  may  nevertheless  become  malicious  in 
any  of  the  steps  through  which  it  has  to  pass,  if  the  prosecutor 
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having  acquired  positive  knowledge  of  the  innocence  of  the  ac- 
cused perseveres  malo  animo  in  the  prosecution  with  the  intent 
of  procuring  per  nefas  a  conviction  of  the  accused." 

In  Wanser  v.  Wychoff,  9  Hun,  178,  defendant  caused  plaintiff's 
arrest  for  using  defendant's  boat.  Plaintiff  had  taken  the  boat 
several  times  and  returned  it  Defendant  caused  his  arrest  for 
grand  larceny.  Held,  that  the  fact  that  the  boat  was  regularly  re- 
turned removes  one  of  the  essential  elements  of  the  crime,  and 
rendered  it  at  most  but  a  mere  trespass.  Thus,  there  was  an  en- 
tire absence  of  probable  cause,  and  the  judgment  was  aflirmed. 

For  a  case  where  the  prosecution  complained  of  was  founded 
upon  a  charge  that  the  plaintiff  had  opened  a  sealed  letter,  contrary 
to  the  provisions  of  section  642  of  Penal  Code,  see  McCormack 
v.  Perry,  47  Hun,  71,  overruling  Lawyer  v.  Loomis,  3  T.  &  C. 
396. 

Where  it  is  a  question  whether  or  not  the  defendant  instigated 
the  prosecution,  it  is  a  question  of  fact  for  the  jury,  and  if  there 
is  any  evidence  upon  this  point,  however  slight,  the  court  cannot 
dismiss  the  complaint.  Upon  this  point  the  court  said :  "  This 
prosecution  may  be  in  the  form  of  a  civil  or  of  a  criminal  pro- 
ceeding, and  when  conducted  in  the  name  of  the  offending  party 
it  would  doubtless  suffice  to  prove  that  he  was  the  real  party,  the 
mover,  and  manager,  and  controller  of  the  prosecution.  If  he  were 
the  mere  clerk  or  agent  of  others  or  a  mere  witness  in  the  transac- 
tion, he  would  not  hold  the  character,  nor  be  liable  to  the  penal- 
ties of  a  malicious  prosecutor."    Miller  v.  Milligan,  48  Barb.  30. 

For  a  case  where  the  verdict  was  sustained  where  the  defend- 
ant had  caused  the  arrest  of  the  plaintiff,  his  partner,  in  an  effort 
to  collect  a  sum  of  money,  see  Oriffin  v.  Keeney,  27  App.  Div.  492, 
84  St.  Kep.  721,  50  N.  Y.  Supp.  721. 

Where  defendant  had  caused  plaintiff's  arrest  for  stopping  pay- 
ment on  a  check  which  he  had  sent  to  defendant  in  payment  for 
certain  goods,  which  defendant  failed  entirely  to  deliver, — Held, 
that  there  was  entire  absence  of  probable  cause  for  plaintiff's  ar- 
rest.   Bandell  v.  May,  39  St.  Eep.  432,  15  K  Y.  Supp.  273. 

See  Neil  v.  Thome,  17  Hun,  144,  for  a  case  involving  the  ar- 
rest of  plaintiff,  a  school  teacher,  for  collecting  money  upon  an 
order  signed  by  only  one  of  the  school  trustees,  where  he  had 
agreed  to  procure  the  signatures  of  other  trustees  before  it  was 
ended. 
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For  a  cause  involving  attempt  to  collect  a  debt  by  use  of  crimi- 
nal process,  see  Reynolds  v.  Heywood,  77  Hun,  131,  59  St.  Eep. 
47,  28  K  Y.  Supp.  467 ;  Matters  v.  La  Maida,  74  Hun,  432,  57 
St.  Rep.  178,  26  N.  Y.  Supp.  471. 

See  further  cases  under  *^  Elements  of  the  Wrong." 

SUBDIVISION  2. 
Civil  Prosecution. 

In  some  jurisdictions  it  has  been  held  that  where  one  prosecutes 
an  action  in  the  name  of  a  third  person,  without  authority,  he  is 
liable  to  the  person  sued,  although  not  acting  maliciously,  and 
although  the  third  person  had  a  good  cause  of  action.  Bond  v. 
Chapin,  8  Mete.  431 ;  Foster  v.  Dowd,  29  Me.  442. 

Where  the  prosecution  complained  of  was  an  action  for  libel 
brought  in  a  justice's  court,  which  was  without  jurisdiction,  and 
where  the  same  was  discontinued  upon  the  return  day  on  account 
of  lack  of  jurisdiction, — Held,  that  defendant  was  not  liable  for 
the  malicious  prosecution  unless  it  w^as  shown  that  the  justice's 
court  was  without  jurisdiction,  and  that  the  burden  was  upon  the 
plaintiff.    Eldred  v.  Pawdrey,  16  St.  Eep.  83. 

For  a  case  where  the  verdict  was  sustained  in  an  action  where 
the  prosecution  complained  of  was  arrest  of  the  plaintiff  in  an 
action  for  trespass,  see  Ferguson  v.  Arnow,  50  St.  Rep.  852,  21 
N.  Y.  Supp.  308. 

For  a  case  involving  arrest  in  an  action  for  trespass j  where  it 
was  held  that  a  nonsuit  was  proper  on  account  of  failure  to  show 
malice  and  want  of  probable  cause,  see  Witham  v.  Thomas,  50  St. 
Rep.  884,  21  X.  Y.  Supp.  176. 

In  Hodges  v.  Richard,  30  App.  Div.  158,  85  St.  Rep.  869,  51 
N.  Y.  Supp.  869,  a  dismissal  of  the  complaint  was  reversed  in  an 
action  where  the  alleged  malicious  prosecution  was  the  arrest  of 
the  plaintiff  in  a  civil  action  for  moneys  received  by  plaintiff  in 
a  fiduciary  capacity. 

In  Brown  v.  Mclntyre,  43  Barb.  344,  the  defendant  had  caused 
the  arrest  of  the  plaintiff  in  a  suit  in  Canada  upon  an  affidavit 
greatly  overstating  the  amount  due.  The  plaintiff  was  imprisoned 
about  eighteen  months.  Held  an  action  for  malicious  prosecu- 
tion would  lie.  The  court  cites  3  Phillips  on  Evidence,  261,  as 
follows :  "  Where  there  have  been  mutual  dealings  between  the 
plaintiff  and  defendant,  and  items  are  ascertained  to  be  due  on 
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each  side  of  the  account,  an  arrest  for  the  amount  of  one  side  of 
the  account  without  taking  what  is  due  on  the  other,  is  malicious 
and  without  probable  cause."  Citing  English  authorities  on 
this  point. 

In  Bradner  v.  Faulkner,  93  N.  Y.  615,  reversing  16  Week.  Dig. 
240,  an  action  for  malicious  prosecution  arose  out  of  an  attachment 
against  the  plaintiff  under  Laws  of  1858,  chap.  190,  which  gives 
boards  of  supervisors  power  to  examine  persons  as  witnesses, 
and  for  refusal  to  obey  subpoena,  to  attach  said  person  as  for  con- 
tempt. 

In  Besson  v.  Southard,  10  N.  Y.  236,  the  malicious  prose- 
cution consisted  in  procuring  the  plaintiff  to  be  held  in  an  action 
of  trespass  upon  the  case. 

It  was  held  that  the  action  might  be  founded  on  the  prosecution 
of  a  civil  suit  and  attachment  of  the  plaintiff's  property  therein. 
Willard  v.  Holmes,  Booth  &  Hayden,  2  Misc.  Rep.  303,  51  St. 
Eep.  669,  21  X.  Y.  Supp.  998,  reversed  142  X.  Y.  492. 

In  Smith  v.  Smith,  20  Hun,  555,  affirming  66  How.  Pr.  316, 
a  complaint  for  the  malicious  filing  of  a  lis  pendens  was  upheld 
on  demurrer.  The  court  said :  "  It  would  be  extraordinary  in- 
deed if  the  plaintiff,  under  such  circumstances,  had  no  remedy 
and  that  a  proceeding  created  for  a  wise  purpose  and  for  good 
ends  could  be  used  by  a  suitor  with  malice  aforethought,  with- 
out incurring  any  personal  responsibility."  But  a  demurrer  was 
subsequently  sustained  on  the  ground  that  termination  of  former 
prosecution  was  not  alleged.     26  Hun,  673. 

The  decision  on  the  latter  appeal  was  distinguished  in  Ingram 
V.  Root,  61  Ilun,  238  (241),  3  X.  Y.  Supp.  868,  where  it  was 
held  that  after  an  order  of  arrest  has  been  vacated  upon  the  merits, 
the  party  against  whom  the  action  is  brought  is  not  obliged  to  wait 
until  such  action  has  been  decided  in  his  favor  before  instituting 
an  action  for  malicious  prosecution  based  upon  such  arrest.  It 
appears  the  rule  would  be  otherwise  in  case  the  order  vacating 
the  order  of  arrest  is  appealed  from,  and  that  the  burden  of 
showing  any  appeal  was  taken  rests  upon  the  plaintiff,  and  his 
cause  of  action  is  not  complete  unless  the  complaint  contains  an 
averment  thereof.    See  Marks  v.  Tounsend,  97  X.  Y.  394. 

Where  the  prosecution  complained  of  was  an  action  for  replevin 
for  steamship  tickets,  brought  by  a  corporation  against  its  agent, 
—  neld,i\i2X  the  fact  that  the  corporation  by  mistake  demanded  the 
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return  of  too  many  tickets  on  replevin  did  not  indicate  malice,  or 
tend  to  show  want  of  probable  cause.  Sheahan  v.  National  Steam- 
ship Co.,  66  Hun,  48,  49  St.  Rep.  484,  20  N.  Y.  Supp.  740. 

The  malicious  institution  of  bankruptcy  proceedings  is  mali- 
cious prosecution.  Chapman  v.  Pickersgill,  2  Wils.  145 ;  Farley 
V.  Danks,  4  El.  &  Bl.  493. 

In  England  it  has  been  held  that  an  action  will  lie  against  a 
person  who  falsely,  maliciously,  and  without  probable  cause  brings 
a  proceeding  to  wind  up  the  affairs  of  a  corporation,  whereby  its 
credit  is  injured.  Quartz  Hill  Gold  Mining  Co.  v.  Eyre,  11  Q. 
B.  Div.  674. 

An  action  on  the  case  will  lie  for  maliciously  obtaining  or 
executing  a  search  warrant.     Cooper  v.  Booth,  1  T.  R.  535. 

In  Johnston  v.  Comstock,  14  Hun,  238,  a  recovery  was  sus- 
tained against  defendant  for  the  malicious  issuing  of  a  search 
warrant,  and  the  search  of  plaintiff's  premises  thereimder.  The 
action,  however,  was  in  the  form  of  trespass  for  alleged  illegal 
entry  upon  premises  of  the  plaintiff. 

Recent  English  decisions  have  allowed  an  action  founded  upon 
maintenance,  which  is  a  criminal  offense,  the  action  being  al- 
lowed only  where  the  defendant  had  aided  in  the  prosecution  of 
some  suit  in  which  he  had  no  interest  or  motive  other  than  stir- 
ring up  and  keeping  alive  strife.  If  based  on  charity,  whether 
reasonable  or  not,  the  action  will  not  lie.  Bigelow  on  Torts,  114, 
citing  Bradlaugh  v.  Newdegate,  11  Q.  B.  Div.  1 ;  Harris  v.  Brisco, 
17  Q.  B.  Div.  504;  Met.  Bank  v.  Pooley,  10  App.  Cas.  210.  For 
American  cases,  see  Hovey  v.  Hobson,  51  Me.  62 ;  Duke  v.  Harper, 
2  Mo.  App.  4 ;  Ooodyear  Dental  Vulcanite  Co.  v.  White,  2  N.  J. 
L.  150;  Fisher  v.  Kamala  Naicher,  8  Indian  App.  170,  8  W.  R. 
655. 

AETICLE  V. 
DEFENSES. 

It  has  not  seemed  advisable  to  treat  defenses  fully  as  a  sepa- 
rate heading;  and  reference  is  made  to  article  III,  "  Elements  of 
the  Wrong,"  the  absence  of  any  of  which  elements  is  a  defense. 
What  in  other  actions  would  be  called  justification,  in  this  action 
takes  the  name  "  Probable  Cause,"  the  existence  of  which  is  a 
defense. 

There  is,  however,  a  defense  sometimes  set  out  as  bearing  on 
malice,  and  which  is  here  treated.     Advice  of  counsel  is  only  a 
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defense  in  so  far  as  it  may  tend  to  prove  probable  cause  and  dis- 
prove malice.  And  to  have  that  effect  it  should  appear  that  the 
advice  of  counsel  was  obtained  after  a  full,  fair,  and  honest  state- 
ment of  all  the  facts  concerning  the  guilt  of  the  person  suspected. 
Willard  v.  Holmes,  Booth  &  Hayden,  2  Misc.  Kep.  303,  51  St. 
Kep.  569,  21  X.  Y.  Supp.  998. 

It  is  said  that  the  question  of  advice  of  counsel  as  a  defense 
is  a  "  subject  upon  which  there  has  been  much  of  inadvertence,  it 
being  often  said  that  advice  of  counsel  that  the  plaintiff  was 
guilty  of  the  offense,  given  upon  all  the  facts,  is  a  complete  de- 
fense ;  but  that  this  is  not  the  rule  is  no  longer  open  to  discussion 
with  us."  Citing  Hazzard  v.  Flury,  120  N.  Y.  223;  Brown  v. 
McBride,  24  Misc.  Eep.  230,  52  j^.  Y.  Supp.  620. 

Advice  of  counsel,  .while  proper  upon  the  question  of  malice, 
does  not  go  to  the  question  of  probable  cause,  for  while  probable 
cause  may  be  foimded  upon  misinformation  as  to  facts,  it  can- 
not be  foimded  upon  mistake  of  law.  Hazzard  v.  Flury,  120  X. 
Y.  223,  30  St.  Rep.  906. 

It  is  not  error  for  a  court  to  refuse  to  charge  that  "  advice  of 
counsel  given  on  a  full  and  fair  statement  of  his  case,  and  acted 
upon  in  good  faith,  is  a  good  defense,"  because  the  request  limits 
the  advice  to  a  statement  of  the  defendant's  case  instead  of  a 
statements  of  the  facts,  circumstances,  knowledge,  and  information 
possessed  by  the  defendant.  Hall  v.  Kehoe,  28  St.  Rep.  357,  8 
N.  Y.  Supp.  176. 

Bona  fide  acts  of  a  party  done  on  advice  given  by  counsel 
after  full  and  fair  statement  of  the  facts  is  evidence  of  probable 
cause,  however  erroneously  made.  Richardson  v.  Virtue^  2  Hun, 
211,  4  T.  &  C.  441. 

Advice  of  counsel  bears  upon  the  question  of  probable  cause 
only  when  there  is  a  question  for  the  jury  as  to  probable  cause. 
"  Where  the  undisputed  facts  make  the  question  of  probable  cause 
for  the  court,  advice  of  coivisel  is  of  no  weight  on  that  head." 
Brown  v.  McBride,  24  Misc.  Rep.  236,  52  K  Y.  Supp.  620. 

The  defendant  may  show  advice  of  counsel,  as  it  bears  upon 
the  good  faith  of  the  defendant.  Turner  v.  Dinnegar,  20  Hun, 
465. 

Advice  of  counsel  cannot  affect  the  question  of  damages  unless 
it  is  shown  that  the  advice  was  based  upon  the  facts  truly  stated 
to  the  counsel.  Howe  v.  Oldham,  69  Hun,  57,  53  St.  Rep.  327, 
23  K  Y.  Supp.  703. 
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Advice  of  counsel  standing  alone  does  not  free  a  client  from 
the  imputation  of  malice.  To  have  that  eflFect  the  question  must 
be  one  of  law,  or  some  legal  principle  must  be  involved,  in  order 
to  a  proper  decision  of  which  the  law  applicable  to  the  question 
must  be  ascertained.  If  the  client  in  such  a  case  acts  in  good 
faith  upon  the  advice  of  counsel,  there  cannot  be  a  charge  of 
malice.     Laird  v.  Taylor,  66  Barb.  142. 

Where  a  party  lays  his  case  fully  and  fairly  before  counsel  and 
acts  in  good  faith  on  the  opinion  given  by  such  coimsel,  however 
erroneous  the  opinion  may  be,  it  is  sufficient  evidence  of  probable 
cause  and  a  good  defense  in  an  action  for  malicious  prosecution. 
But  in  such  a  case  it  is  a  proper  question  for  the  jury  whether 
the  party  acted  bona  fide  on  the  opinion  given  him,  believing  that 
the  plaintiff  was  guilty  of  the  crime  of  which  he  was  accused. 
So  held  in  Hall  v.  Suydam,  6  Barb.  83.     See  cases  cited  supra. 

In  England  the  defendant  who  lays  the  true  facts  of  an  action 
before  counsel  and  acts  hona  fide  upon  the  opinion  of  the  counsel, 
though  the  same  be  erroneous,  is  not  liable  to  an  action  for  mali- 
cious prosecution.     Ravenda  v.  Mclntyre,  2  B.  &  C.  693. 

But  if  he  does  not  act  bona  fide  on  the  opinion  or  believe  that 
he  has  cause  for  prosecution,  or  neglects  to  state  all  the  facts,  or 
selects  an  ignorant  counsel  to  shield  his  malice,  he  may  be  liable. 
Ravenda  v.  Mclntyre,  2  B.  &  C.  693;  Hawlett  v.  Cruchley,  5 
Taunt.  277. 

It  is  error  to  reject  evidence  offered  by  defendant  to  show  that 
he  stated  facts  within  his  knowledge  touching  the  charges  made 
against  the  plaintiff  to  an  attorney  and  also  to  a  justice  of  the 
peace,  asking  their  advice,  which  he  received.  Turner  v.  Din- 
negar,  20  Hun,  465,  citing  2  Greenl.  Ev.  459 ;  Richardson  v.  Yir- 
tue,  2  Hun,  208 ;  Laird  v.  Taylor,  66  Barb.  139. 

AETICLE  VI. 

PARTIES.  PAGE. 

Subdivision  1.  Plaintiffs 512 

2.  Defendants 513 

SUBDIVISION  1. 
Plaintiffs. 
Where  parties,  without  probable  cause  and  with  the  willful  and 
malicious  intent  of  injuring  a  surviving  partner  and  a  corporation 
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to  which  such  partner  had  conveyed  certain  assets,  institute  in- 
voluntary bankruptcy  proceedings  against  such  surviving  partner, 
two  distinct  causes  of  action  arise,  one  in  favor  of  the  surviving 
partner  for  the  damages  sustained  by  him  personally,  and  one  in 
favor  of  the  corporation  for  the  damages  sustained  by  it.  Neither 
the  corporation  nor  the  surviving  partner  has  any  legal  interest  in 
the  cause  of  action  arising  in  favor  of  the  other,  and  they  cannot 
join  in  a  complaint  to  recover  damages  sustained  by  both,  because 
of  the  bankruptcy  proceedings.  Lawrence  v.  McKelvey,  80  App. 
Div.  614,  81  K  Y.  Supp.  129. 

SUBDIYISION  2. 
Defendants. 

The  instigator  of  the  malicious  prosecution  is  liable,  although 
the  formal  complaint  upon  which  the  plaintiff  was  arrested  was 
made  by  another  person.  So  held  where  a  domestic  servant  was 
arrested  on  the  complaint  of  a  police  officer  upon  the  instigation 
of  her  master.  Dann  v.  Wormser,  38  App.  Div.  460,  90  St.  Rep. 
474,  56  N.  Y.  Supp.  474. 

Where  the  complaint  was  made  by  defendant's  agent,  but  the 
defendant  retained  counsel  who  appeared  against  plaintiff  and 
instructed  him  to  procure  a  warrant,  and  he  attended  the  trial, 
— Held,  that  he  was  the  real  prosecutor.  Oierhon  v.  Ludlow,  25 
St.  Rep.  352,  6  K  Y.  Supp.  111. 

Where  the  attorney  of  an  insurance  company  verified  the  in- 
formation stating  that  the  plaintiff  had  appropriated,  etc.,  moneys 
of  the  company  and  procured  a  warrant  for  his  arrest,  it  was  held 
that  he  had  made  himself  a  party  to  the  prosecution  and  was  not 
in  a  position  to  claim  the  protection  of  the  professional  privilege, 
and  that  it  was  error  to  dismiss  the  complaint  against  him.  Whit- 
ney V.  N.  Y.  Casualty  Ins.  Assn,,  27  App.  Div.  321,  50  N.  Y. 
Supp.  227,  84  St.  Rep.  227. 

The  liability  of  a  partner  for  a  malicious  prosecution  by  his 
fellow  partner  is  considered  in  Farrell  v.  Friedlander,  63  Hun, 
254,  43  St.  Rep.  445,  18  N.  Y.  Supp.  215.  The  court  comments 
upon  the  statement  in  Abbott's  Trial  Evidence,  p.  217,  that  "  if  the 
act  itself  was  one  v/ithin  the  scope  of  the  business  and  done  aa 
such,  then  it  is  not  material  that  the  other  partners  were  ignorant 
and  innocent,  nor  that  it  was  willful;  otherwise,  if  the  act  was 
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wholly  foreign  to  the  business. '^  The  court  says:  "  I  can  find^ 
however,  no  case  which  goes  to  the  extent  of  holding  that  the  mali- 
cious prosecution  of  offenders  has  been  admitted  to  be  within  the 
power  constructively  delegated  to  one  partner  as  the  agent  of  an- 
other." Further  the  court  said :  "  I  do  not  think  it  can  be  claimed 
that  a  prosecution  undertaken  by  one  partner,  without  consultation 
wnth  and  approval  by  his  copartner,  can  hold  the  latter  liable* 
because  it  cannot  be  assumed  that  a  malicious  prosecution  by  one, 
even  in  regard  to  supposed  thefts  of  partnership  property,  is  within 
the  scope  of  his  partnership  authority,  so  as  to  make  him,  in  re- 
spect thereto,  the  agent  for  his  copartners."  Judgment  was,  there- 
fore, reversed  as  to  one  of  the  defendants  on  the  ground  that  there 
was  no  evidence  to  show  that  he  was  in  any  way  consulted,  took 
part  in,  knew  of  or  approved  of  the  prosecution.  The  court  fur- 
ther says,  in  reversing  judgment  as  to  one:  "  It  is  doubtful  if 
it  can  be  permitted  to  stand  as  against  the  other."  Citing  Lewis 
v.  KaJin,  5  K  Y.  Supp.  661. 

It  is  now  well  settled  that  a  private  corporation  is  liable  civiliter 
for  malicious  prosecution.  Willard  v.  Holmes,  Booth  &  Hayden^ 
2  Misc.  Eep.  304,  51  St.  Eep.  569,  21  N.  Y.  Supp.  998,  and 
cases  cited. 

An  action  for  malicious  prosecution  lies  against  a  corporation 
as  well  as  an  individual.  The  court  said :  "  The  motive  for  the 
corporate  suit  is  imputed  to  the  corporation,  and  not  to  the  in- 
dividual directors."  Willard  v.  Holmes  et  al,  142  N.  Y.  496,  60 
St.  Eep.  89. 

Malicious  prosecution  lies  against  a  corporation,  and  evidence 
that  the  general  manager  and  general  counsel  of  the  corporation 
laid  information  charging  plaintiff  with  a  crime  is  suflScient  to 
warrant  a  finding  that  the  corporation  was  responsible  for  the 
prosecution.  Scott  v.  Dennett,  etc.,  Co.,  51  App.  Div.  321,  98 
St.  Rep.  1016,  64  N.  Y.  Supp.  1016. 

The  malice  of  the  officers  and  employees  of  the  corporation  ac- 
companying the  performance  of  the  acts  within,  or  incidental  to 
the  discharge  of  their  duties,  is  imputable  to  the  corporation,  un- 
less those  acts  were  intended  as  a  mere  cover  for  the  accomplish- 
ment of  some  independent  and  wrongful  purpose.  Willard  v. 
Holmes  et  al.,  2  Misc.  Eep.  303,  21  K  Y.  Supp.  998. 

A  corporation  is  not  chargeable  with  the  malice  of  its  clerks 
in  testifying  on  a  criminal  process,  such  testimony  not  being 
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within  the  scope  of  their  employment.  Kutner  v.  Fargo,  20  Misc. 
Rep.  207,  79  St.  Rep.  753,  45  N.  Y.  Supp.  753. 

For  a  case  where  the  malice  of  the  manager  of  an  insurance 
company  in  causing  the  arrest  of  a  collecting  agent  was  held  to 
be  imputable  to  the  corporation,  because  within  the  scope  of  his 
authority,  see  Manasha  v.  Royal  Benefit  Society,  21  Misc.  Rep. 
474,  81  St.  Rep.  628,  47  N.  Y.  Supp.  628. 

In  Purcell  v.  Long  Island  City,  84  Hun,  439,  65  St.  Rep.  537, 
32  N.  Y.  Supp.  302,  it  was  held  that  where  the  prosecution  com- 
plained of  was  that  of  a  school  trustee  of  a  municipality,  who,  as 
such,  charged  the  plaintiff  with  stealing  certain  property  belonging 
to  the  municipality,  and  where  the  corporation  counsel  appeared 
against  the  plaintiff,  and  where  the  proceedings  on  trial  were  pub- 
lished in  the  newspapers  of  the  city,  and  where  the  charge  was 
finally  dismissed,  that  such  evidence  was  not  sufficient  to  connect 
the  municipality  with  the  prosecution  of  the  criminal  charge,  and 
that  a  nonsuit  was  correct.  In  reaching  this  decision  the  court 
said :  "  It  is  not  necessary  upon  this  appeal  to  decide  whether 
an  action  for  malicious  prosecution  can  be  maintained  against 
a  municipal  corporation,  because  the  facts  failed  to  connect  the  de- 
fendant with  the  prosecution  of  this  case.'' 

This  has  long  been  an  open  question  in  England  and  the  action 
denied  on  the  ground  that  malice  is  necessary,  and  a  corporation, 
having  no  mind,  could  not  be  malicious.  Stevens  v.  Midland  Ry,, 
10  Exch.  352;  Abrath  v.  North-Eastern  Ry.,  11  App.  Cas.  247. 

AETICLE  Vn. 
PLEADING.  p^Q^ 

Subdivision  1.  Complaint 515 

2.  Answer 518 

3.  Bill  of  particulars 519 

SUBDIVISION  1. 
Complaint. 
In  Stokes  v.  Behrenes,  23  Misc.  Kep.  442,  86  St.  Kep.  251,  52 
N.  Y.  Supp.  251,  it  was  held  that  where  the  complaint  states  all 
the  facts  supporting  both  false  imprisonment  and  malicious  prose- 
cution, the  plaintiflF  should  be  compelled  to  elect  between  the  tWo ; 
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that  they  were  inconsistent,  and  that  the  election  may  be  compelled 
on  the  trial  or  by  motion  before  answer. 

In  Nehenzdhl  v.  Townsend,  61  How.  Pr.  353,  12  Week.  Dig. 
511,  it  was  held  that  actions  for  malicious  prosecution  and  false* 
imprisonment  cannot  be  joined.     That  they  are  inconsistent,  and 
the  plaintiff  must  elect  between  them. 

Action  for  false  imprisonment  and  malicious  prosecution  may 
be  united  in  the  one  complaint,  and  plaintiff  cannot  be  compelled 
to  elect  between  them.  Thorpe  v.  Carvalho,  14  Misc.  Rep.  554, 
36  N.  Y.  Supp.  1,  70  St.  Rep.  760. 

In  Warren  v.  Dennett,  17  Misc.  Rep.  86,  39  N.  Y.  Supp.  830, 
it  was  held  that  causes  of  action  for  false  imprisonment  and  ma- 
licious prosecution  are  consistent  with  each  other  and  may  be  pre- 
sented in  the  same  complaint. 

Malicious  prosecution  and  false  imprisonment  are  both  actions 
for  personal  injuries;  are  consistent  with  each  other,  and  one  is 
not  destructive  of  the  other,  and  it  has  been  good  practice  to  unite 
them  in  one  complaint.  If  objection  to  the  union  of  these  causes 
of  action  in  the  complaint  is  not  taken  by  answer  or  demurrer  it 
is  in  any  event  waived.    Marks  v.  Townsend,  97  N.  Y.  594. 

A  complaint  alleging  that  the  defendant  led  plaintiff  into  mak- 
ing a  hard  and  unconscionable  lease,  and  after  tlie  plaintiff  had 
sown  crops  had  turned  him  off  and  had  procured  his  arrest  upon 
a  malicious  charge  of  embezzlement,  and  took  possession  of  his 
household  goods,  etc.,  and  that  all  these  acts  were  in  pursuance 
of  defendant's  plan  to  defraud  plaintiff,  states  but  one  cause  of 
action.    Bebinger  v.  Sweet,  1  Abb.  N.  C.  263. 

It  was  held  further  in  this  case  that  the  action  was  an  action  for 
the  abuse  of  process  and  was  not  an  action  for  malicious  prosecu- 
tion, breach  of  contract,  conversion,  etc.  That  these  elements  were 
mere  elements  of  damage,  and  merely  evidence  of  the  fraudulent 
plan  and  design  of  the  defendant.  Therefore,  that  as  the  action 
was  not  for  malicious  prosecution  it  was  not  necessary  to  allege 
the  termination  of  the  former  prosecution,  nor  to  prove  it.  That 
such  an  action  may  be  maintained  without  it.  Citing  2  Greenl. 
Ev.  452;  Grainger  v.  Hill,  4  Ring.  X.  C.  212. 

The  reporter's  note  makes  reference  to  Heywood  v.  Collinge, 
9  Ad.  &  El.  268 ;  Tomlinson  v.  Warner,  9  Ohio,  103 ;  Stancliif  v. 
Palmeter,  18  Ind.  321 ;  Dauchy  v.  Salisbury,  29  Conn.  124, 
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Where  the  plaintiflF  alleged  the  publication  in  a  newspaper  of 
an  article  on  his  arrest  at  the  charge  of  defendant,  setting  out 
the  newspaper  article  in  full, —  Held,  that  the  article  should  be 
stricken  out  as  irrelevant.  So  far  as  the  matter  was  libelous  it 
could  not  be  united  in  a  cause  of  action  for  malicious  prosecution, 
and  if  inserted  to  show  publicity,  it  was  evidence  and  should  not 
be  pleaded.  Haughie  v.  New  York  &  New  Jersey  Telephone  Co., 
34  Misc.  Rep.  634,  70  N.  Y.  Supp.  584,  104  St.  Rep.  584. 

Where  the  complaint  contains  more  than  one  cause  of  action 
it  must  be  divided  into  distinct  counts.  Failure  to  do  this  sub- 
jects every  allegation  which  is  not  essential  to  a  single  cause  of 
action  to  be  stricken  out  as  redundant.  Benedict  v.  Seymour,  6 
How.  Pr.  298  (Code  of  Procedure). 

The  complaint  must  allege  that  the  prosecution  was  without 
probable  cause.  Such  defect  is  not  waived  by  failure  of  the  de- 
fendant to  demur,  because  such  complaint  does  not  state  facts 
suflScient  to  constitute  a  cause  of  action,  [tfeither  is  the  presump- 
tion of  malice  an  allegation  of  the  want  of  probable  cause.  Pal- 
mer V.  Palmer,  8  App.  Div.  331,  40  N.  Y.  Supp.  829. 

The  complaint  must  allege  want  of  probable  cause  and  malice, 
and  a  mere  allegation  that  the  defendant  maliciously  charged 
plaintiff  with  a  crime  is  not  sufficient.  Nor  is  an  allegation  that 
the  charge  was  false  and  that  the  plaintiff  was  acquitted.  Cousins 
V.  Swords,  14  App.  Div.  338,  77  St.  Rep.  907,  43  N.  Y.  Supp. 
907. 

Where  the  complaint  alleged  merely  an  action  for  malicious 
prosecution,  and  at  the  end  of  the  trial  the  plaintiff  moved  for  an 
amendment  so  as  to  authorize  a  recovery  for  false  imprisonment 
as  well, —  Held,  that  the  allowance  of  such  an  amendment  was  er- 
ror. Cumber  v.  Schoenfeld,  34  St  Rep.  770,  12  N.  Y.  Supp. 
282,  16  Daly,  454. 

Where  the  plaintiff  relies  upon  the  fact  that  the  order  upon 
which  lie  was  arrested  has  been  vacated  upon  its  merits,  and  that 
there  has  been  no  appeal  from  the  order  vacating,  the  burden  is 
upon  him  to  show  that  there  is  no  such  appeal,  and  his  cause  of 
action  is  not  complete  unless  his  complaint  contains  an  allegation 
thereof.     Ingram  v.  Root,  51  Hun,  238,  3  N.  Y.  Supp.  858. 

An  allegation  of  the  complaint  that  the  plaintiff  was  acquitted 
by  the  magistrate  is  equivalent  to  an  allegation  that  the  magis- 
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trate  discharged  him.  School  v.  Schnehel,  29  St.  Rep.  676,  8 
K  Y.  Supp.  855. 

It  seems  that  the  complaint  may  be  amended  on  trial  so  as  to 
add  an  allegation  that  the  prosecution  was  ended.  Ames  v. 
Steams,  37  How.  Pr.  289,  55  Barb.  194. 

In  malicious  prosecution  for  obtaining  an  order  of  arrest  against 
the  plaintiff  in  another  action,  the  complaint  is  defective  where  it 
fails  to  state  that  the  order  of  arrest  has  been  vacated,  or  judg- 
ment rendered  for  the  defendant,  unless  it  appears  that  the  order 
was  a  nullity  ab  initio.    Searle  v.  McCracken,  16  How.  Pr.  262. 

The  allegation  that  the  prosecution  has  been  terminated  in 
plaintiff's  favor  by  the  entry  of  a  nolle  prosequi  on  motion  of  the 
district  attorney  and  with  leave  of  the  court,  etc.,  is  a  sufficient 
averment  of  the  termination  of  the  criminal  charge  in  plaintiff's 
favor.  The  allegation  that  the  prosecution  has  been  terminated, 
and  terminated  in  favor  of  the  plaintiff  is  a  necessary  allegation. 
Moulton  V.  Beecher,  1  Abb.  N.  C.  193. 

A  complaint  is  demurrable  which  does  not  allege  that  the  prose- 
cution complained  of  has  been  legally  and  finally  terminated. 
Thomason  v.  De  Mott,  18  How.  Pr.  529,  9  Abb.  Pr.  242. 

The  complaint  must  allege  special  damage,  such  as  injury  to 
business,  or  the  same  cannot  be  proved.  Evins  v.  Metropolitan 
Ry.  Co.,  47  App.  Div.  511,  62  N.  Y.  Supp.  495. 

Where  a  complaint  fails  to  allege  want  of  probable  cause,  and 
the  evidence  of  the  plaintiff  on  that  point  is  not  satisfactory,  the 
court  should  not  allow  an  amendment  of  the  complaint  to  conform 
die  pleading  to  proof,  nor  incorporate  into  it  an.  essential  allega- 
tion of  want  of  probable  cause.  Palmer  v.  Palmer,  8  App.  Div. 
331,  40  N.  Y.  Supp.  829. 

SUBDIVISION  2. 
Answer. 

Where  the  answer  set  up  a  counterclaim,  stating  a  cause  of 
action  for  deceit  on  part  of  plaintiff,  in  that  he  induced  the  de- 
fendant to  sell  goods  on  credit  by  fraudulent  representations, 
which  was  alleged  to  have  been  one  of  the  causes  of  action  for 
which  the  prosecution  of  the  plaintiff  was  instituted, —  Held,  that 
a  counterclaim  was  bad  upon  demurrer;  that  it  did  not  arise  out 
of  the  same  transaction  and  was  not  connected  with  the  subject- 
matter  of  the  action.     The  plaintiff's  action  was  in  tort  for  per- 
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sonal  injury,  and  the  defendant's  counterclaim  arose  out  of  con- 
tract. Rothschild  v.  Whitman,  57  Hun,  135,  32  St.  Rep.  560,  19 
Civ.  Proc.  58,  10  K  Y.  Supp.  427,  affirmed  132  K  Y.  472. 

Where  the  answer  admits  the  allegations  of  the  complaint  that 
the  former  prosecution  had  been  terminated  favorably  to  the 
accused,  the  fact  must  be  deemed  established  and  the  defendant 
cannot  show  that  the  police  justice  who  tried  the  case  was  with- 
out jurisdiction,  where  no  such  fact  is  alleged  in  the  answer. 
Siefke  v.  Siefke,  6  App.  Div.  472,  39  N.  Y.  Supp.  601. 

Where  the  prosecution  complained  of  was  one  which  charged  the 
plaintiff  with  larceny  in  the  disposition  of  notes  of  a  corporation, 
of  which  he  was  the  president,  and  where  the  answer  alleged  that 
the  books  of  corporation  showed  large  discrepancies  and  that  the 
proceeds  of  certain  corporate  notes  were  not  accounted  for,  and  that 
other  notes  had  been  misappropriated  by  the  plaintiff, —  Held, 
that  this  allegation  should  not  be  stricken  out  as  irrelevant.  Dun- 
ion  V.  Hagerman,  18  App.  Div.  146,  80  St.  Rep.  758,  46  K  Y. 
Supp.  758. 

In  Morris  v.  Carson,  7  Cow.  281,  where  the  sole  plea  of  the 
defendant  was  that  the  facts  involved  in  the  prosecution  were  true, 
it  was  held  that  by  such  answer  he  assumed  to  prove  the  truth 
upon  his  own  side,  and  that  the  plaintiff  could  not  on  the  trial, 
in  the  first  instance,  show  want  of  probable  cause.  This  decision 
was  under  the  common-law  pleading. 

For  a  discussion  as  to  the  proper  form  of  an  answer  containing 
several  defenses,  see  Benedict  v.  Seymour,  6  How.  Pr.  298. 

S9BMVISI0H.3. 
BlU  of  Particular!. 

Where  the  complaint  alleged  that  the  former  prosecution,  under 
which  he  had  been  arrested,  was  extensively  published  in  the 
newspapers,  and  in  consequence  many  persons  had  refused  to 
do  business  with  him,  believing  him  to  have  been  guilty,  it  is 
held  that  the  defendant  is  entitled  to  a  bill  of  particulars  as  to 
the  names  of  the  newspapers  and  the  persons  who  had  refused 
to  do  business  with  him.  Dietz  v.  Leber,  33  App.  Div.  563,  87 
St.  Rep.  977,  53  N.  Y.  Supp.  977. 
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FORMS. 
COMFLAIHTS. 
Malicious  Civil  Action  —  with  Arrest. 
SUPREME  COURT  — New  York  County. 


ABRAHAM  ROTHSCHILD,  Plaintiff, 

agst. 

BRYCE  GRAY,  WILLIAM  MILLER,  CLAR- 
ENCE WHITMAN  et  al..  Defendants. 


Complaint,  132  N.  Y.  472. 


Plaintiff  complains  of  the  defendants  and  alleges : 

First,  That  on  or  about  September  1,  1887,  the  plaintiff  was  en- 
gaged in  business  in  the  city  of  New  York,  as  manager  of  the  dry 
goods  business  of  Mayer  Rothschild,  and  was,  on  or  about  said  date, 
conducting  the  said  business  as  manager. 

Second,  That  on  or  about  said  date,  the  defendants  not  having 
any  just  or  probable  cause  of  action  against  the  plaintiff,  did  then 
and  there  wrongfully,  unlawfully,  and  maliciously  begin  an  action 
against  the  plaintiff,  and  did  cause  to  be  issued  out  of  the  Supreme 
Court  of  the  State  of  New  York,  in  and  for  said  county,  a  certain 
alleged  order  of  arrest,  in  an  action  in  which  the  defendants  were 
plaintiffs,  and  placed  the  same  in  the  hands  of  the  sheriff  of  the 
city  and  county  of  New  York  for  service,  and  did  thereupon  cause  the 
plaintiff  to  be  taken  into  custody  by  the  said  sheriff  thereunder,  and 
held  to  bail  in  the  sum  of  $10,000,  and  that  plaintiff  was  kept  in 
custody  under  said  pretended  order  of  arrest  by  the  said  sheriff  for 
one  week,  and  was  compelled  to,  and  did,  disburse  large  sums  of 
money,  aggregating  one  thousand  of  dollars,  in  and  about  said  arrest, 
and  to  counsel,  and  that  plaintiff,  by  reason  of  this  said  arrest,  was 
compelled  to  give  up  said  business,  and  was  greatly  injured  in  his  good 
name  and  credit  among  merchants  in  the  city  of  New  York,  and 
elsewhere,  and  among  his  friends  and  acquaintances,  and  suffered 
greatly  in  body  and  mind  by  reason  of  the  disgrace  attendant  thereon. 

Third.  That  thereafter,  and  upon  the  motion  of  this  plaintiff,  the 
said  alleged  order  of  arrest  was  duly  vacated  by  the  said  Supreme 
Court,  and  upon  the  ground  that  the  same  was  illegal,  unauthorized, 
and  that  the  court  had  no  jurisdiction  to  grant  the  same,  and  an 
order  was  duly  entered  thereon  on  or  about  the  2J>th  day  of  Decem- 
ber, 1887,  and  defendant  discharged  thereunder,  and  that  said  pro- 
ceeding has  been  wholly  and  finally  terminated  in  favor  of  the  plain- 
tiff and  against  the  said  defendants  by  final  order  of  the  said  court. 

Fourth,  That  by  reason  of  the  premises  plaintiff  suffered  damage 
in  the  sum  of  $50,000. 
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Wherefore  plaintiff  demands  judgment  against  the  defendants 
for  his  damages  aforesaid,  in  the  sum  of  $50,000,  with  interest 
ttiereon  from  said  date,  besides  the  costs  of  this  action. 

HoRWiTz  &  Hershfield, 
Plaintiff's  Attorneys. 


Malicious  Prosecution;  Joined  with  False  Imprisonment. 
SUPREME  COURT  —  Kings  County. 


FREDERICK  B.  GEORGE,   Plaintiff, 


^^    '  y  Complaint,  25  App.  Div.  125. 

DAVID  JOHNSTON  and  EDWARD  F.  LIN- 
TON, Defendants. 


The  plaintiff  complaining  of  the  defendants  alleges: 

First.  That  at  the  city  of  Brooklyn  and  on  or  about  the  15th  day 
of  June,  1895,  the  defendants  wrongfully  and  maliciously  concerted, 
and  conspired  together,  and  wrongfully,  unlawfully,  and  maliciously, 
and  without  reasonable  or  probable  cause  procured,  and  caused  to  be 
procured  from  a  police  magistrate  of  the  said  city  of  Brooklyn  a 
warrant  for  the  arrest  and  apprehension  of  plaintiff  upon  a  false, 
unfounded,  and  malicious  charge  of  grand  larceny.  That  said  charge 
was  preferred  against  the  plaintiff  by  the  defendant,  David  John- 
son, who  acted  in  his  own  behalf,  and  at  the  request  and  instigation 
of  the  codefendant,  Edward  F.  Linton. 

Second.  That  on  the  29th  of  June,  1895,  the  defendants  wrong- 
fully, maliciously,  and  unlawfully,  and  without  any  reasonable  or 
probable  cause,  procured  the  arrest  and  apprehension  of  plaintiff, 
and  caused  the  plaintiff  to  be  detained  against  his  will,  forcibly, 
wrongfully,  and  maliciously  upon  said  false  and  malicious  charge. 

Third.  That  by  virtue  of  the  said  warrant  plaintiff  was  arrested 
by  an  officer  of  the  law  at  his  place  of  business  in  the  city  of  New 
York  and  carried  before  the  police  magistrate  issuing  the  said  war- 
rant, and  confined  in  a  room,  crowded  and  filthy,  and  was  then 
and  there  compelled  to  give  bond  in  the  sum  of  $5,000  to  appear  for 
examination  therein. 

Fourth.  That  defendants  falsely  and  maliciously  and  without  any 
reasonable  or  probable  cause  procured  plaintiff  to  be  arraigned  be- 
fore said  court  and  compelled  him  to  plead  to  said  felonious  charges. 

Fifth.  That  plaintiff  pleaded  not  guilty  to  the  said  false  and  mali- 
cious charge  so  preferred  against  him;  that  plaintiff  was  deprived  of 
his  liberty  from  the  time  of  his  arrest,  viz.,  the  29th  day  of  June, 
until  the  3d  day  of  July,  1895,  the  day  set  by  the  said  magistrate 
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for  his  examination,  when  upon  statements  and  allegations  made  by 
the  district  attorney  representing  Kings  county,  and  also  on  behalf 
of  the  defendants,  touching  and  concerning  the  said  supposed  offense, 
then  and  there,  to  wit,  on  the  3d  day  of  July,  1896,  the  said  police 
magistrate  before  whom  plaintiff  was  arraigned,  adjudged  and  de- 
termined that  the  said  plaintiff  was  not  guilty  of  the  said  supposed 
offense,  and  then  and  there  caused  the  said  plaintiff  to  be  discharged 
and  acquitted  of  the  said  supposed  crime  of  grand  larceny,  and  the 
said  complaint  and  prosecution  therein  dismissed;  that  the  defend- 
ants and  each  of  them  have  abandoned  the  said  proceedings,  and  that 
the  same  was  wholly  ended  and  determined  in  plaintiff^s  favor  before 
the  commencement  of  this  action. 

Sixth.  That  by  reason  of  the  wrongful  and  malicious  charges  pre- 
ferred against  the  plaintiff  as  hereinbefore  set  forth,  the  plaintiff  has 
been  greatly  injured  in  his  credit  and  reputation,  and  brought  into 
public  scandal,  infamy,  and  disgrace  with  his  neighbors,  to  whom  his 
innocence  in  the  premises  is  unknown,  and  has  suffered  great  anxiety 
and  pain  of  body  and  mind,  compelled  and  obliged  to  lay  out  and 
expend  sums  of  money  in  procuring  his  discharge  from  the  said 
imprisonment,  and  defending  himself  in  the  premises  and  the  mani- 
festation of  his  innocence  in  that  behalf  and  by  reason,  and  by  means 
of  the  said  premises  the  plaintiff  has  suffered  damages  in  the  sum  of 
^6,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  $5,000,  together  with  the  costs  and  disbursements  of  this 
ection. 

(Verified.),  Darlington  &  Jenkins, 

Attorneys  for  Plaintiff. 


Answer,  with  Tuitiflcation,  Etc. 
SUPREME  COUET  — Kings  County. 


FREDERICK  B.  GEORGE,  Plaintiff. 

agst. 

DAVID  JOHNSON  and  EDWARD  P.  LIN- 
TON, Defendants. 


L  Answer,  25  App.  Div.  125. 


The  defendants  appearing  in  this  action  by  Israel  F.  Fischer,  their 
attorney,  answer  the  complaint'  herein  as  follows : 

First,  They  aver  that  heretofore  in  the  city  of  Brookl>'n,  and  on  or 
about  tiie  15*th  day  of  June,  1895,  the  plaintiff  did  take  and  carry 
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away  the  wooden  fence  belonging  to  the  defendant  Johnson,  and 
did  store  the  same  in  the  premises  occupied  by  the  plaintiff;  that 
because  of  such  larceny,  the  defendant  Johnson  did  cause  a  warrant 
to  be  issued  against  this  plaintiff,  under  which  he  was  arrested  and 
arraigned  before  a  police  magistrate  of  the  city  of  Brooklyn. 

That  upon  such  arraignment  the  defendant  Johnson,  upon  the 
advice  of  the  district  attorney  for  Kings  county,  who  appeared  and 
prosecuted  said  case,  amended  his  charge  from  one  of  grand  larceny 
to  one  of  petit  larceny;  that  upon  the  said  trial  this  plaintiff  ad« 
mitted  the  taking  of  said  fence,  and  the  storing  thereof  in  his  cellar, 
but  denied  that  he  did  so  with  criminal  intent,  and  upon  said  state 
of  facts  the  trial  magistrate,  after  reprimanding  the  plaintiff^  dis* 
missed  said  complaint. 

These  defendwits  deny  that  they  wrongfully  and  maliciously,  or 
otherwise,  conspired  in  this  plaintiff's  arrest,  or  that  the  warrant  so 
procured  against  him  was  obtained  wrongfully,  unlawfully,  or  mali* 
ciously,  or  without  reasonable  or  probable  cause,  or  that  his  arrest 
thereunder  was  procured  wrongfully,  unlawfully,  or  maliciously,  or 
that  the  plaintiff  has  suffered  damage  in  the  sum  of  $5,000,  or  in  any 
sura  whatever. 

Second.  Except  as  hereinbefore  set  forth,  these  defendants  deny 
each  and  every  allegation  set  forth  in  paragraphs  first,  second,  third, 
fourth,  and  fifth  of  the  complaint. 

Wherefore  defendants  demand  that  the  complaint  herein  be  dis- 
missed^  with  costs. 

Israel  F.  Fischer, 

Attorney  for  Defendants. 


AxncLE  vm. 

BVIDENCa  PAGE. 

SuBDiYiBioir  1.  Of  probable  cause 523 

2.  Of  malice 628 

3.  Of  character 630 

4.  Of  damage 531 

5.  Of  results  of  former  prosecution ^ .  632 

6.  Burden  of  proof  —  Miscellaneous 632 

SUBDIYISION  1. 
Of  Probable  Cause. 

Where  defendant  with  full  knowledge  of  the  circumstances  paid 
a  sum  of  money  and  subsequently  commenced  an  action  to  recover 
it  back  on  the  ground  of  overpayment,  such  facts  were  held  to 
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warrant  the  inference  that  the  prosecution  was  vexatious  and 
coupled  with  an  avowed  purpose  of  the  defendant  to  make  the 
plaintiff  come  four  times  a  distance  of  fourteen  miles,  to  show 
express  malice.     Pangburn  v.  Bull,  1  Wend.  345. 

Where  the  prosecution  complained  of  was  plaintiff's  arrest  on 
a  charge  of  feloniously  taking  property, —  Held,  that  evidence  that 
the  party  making  the  complaint  knew  that  a  third  party  had  a 
prima  facie  right  to  the  property  was  sufficient  evidence  of  want 
of  probable  cause.     Weaver  v.  Townsend,  14  Wend.  192. 

Proof  that  the  prosecution  complained  of  was  voluntarily  dis- 
continued is  prima  facie  evidence  of  want  of  probable  cause,  and 
places  upon  defendant  the  burden  of  showing  probable  cause.  But 
the  suffering  of  a  judgment  of  non  pros.,  or  of  a  nonsuit,  has  not 
the  same  effect.  The  mere  omission  to  prosecute  a  suit  does  not 
furnish  sufficient  ground  for  an  action  of  malicious  prosecution. 
Burhans  v.  Sanford,  19  Wend.  417. 

The  mere  fact  that  the  plaintiff  was  acquitted  in  the  former 
prosecution  is  not  of  itself  evidence  of  want  of  probable  cause. 
Palmer  v.  Palmer,  8  App.  Div.  331,  40  N.  Y.  Supp.  829. 

Where  the  plaintiff  did  not  take  the  stand  as  a  witness,  but 
merely  proved  an  alibi,  and  that  the  defendant  did  not  press  the 
criminal  prosecution  against  him  and  gave  no  direct  evidence  that 
he  was  not  the  person  charged  by  defendant  with  larceny,  it  was 
held  that  he  had  failed  to  prove  that  the  defendant  did  not  have 
probable  cause.  Keating  v.  Fitts,  13  App.  Div.  1,  77  St.  Rep. 
124,  43  N.  Y.  Supp.  124. 

The  fact  that  in  a  former  prosecution  the  plaintiff  was  acquitted 
by  the  jury  is  not  of  itself  evidence  that  probable  cause  did  not 
exist,  because  the  want  of  probable  cause  does  not  depend  upon 
whether  the  accused  was  guilty  or  innocent,  but  whether  the  prose- 
cutor had  reasonable  cause  to  believe  him  guilty.  Young  v.  Lyall, 
23  St.  Rep.  215,  57  N.  Y.  Stiper.  39,  5  ^.  Y.  Supp.  11. 

Where,  after  the  arrest,  the  defendant  altered  the  charge  to  one 
of  vagrancy  and  the  plaintiff  was  detained  under  such  charge,  the 
charge  can  be  justified  only  by  proof  that  the  plaintiff  was,  as  a 
matter  of  fact,  guilty  of  the  offense,  and  if  the  evidence  upon  this 
fact  is  conflicting  and  the  plaintiff  was  acquitted,  the  jury  in  a 
civil  action  was  justified  in  finding  want  of  probable  cause  and 
the  complaint  should  not  be  dismissed.  Francis  v.  Tilyou,  26 
App.  Div.  340,  83  St.  Rep.  799,  49  K  Y.  Supp.  799. 
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In  Kutner  v.  Fargo,  34  App.  Div.  319,  88  St.  Kep.  332,  54 
N.  Y.  Supp.  332,  it  was  stated  that  the  plaintiflF  must  prove  some- 
thing more  than  his  innocence.  He  is  bound  affirmatively  to  show 
want  of  probable  cause.  The  court  said :  "  There  may  doubtless 
be  acts  where  the  plaintiff  knows  nothing  of  the  facts  and  circum- 
stances upon  which  the  arrest  was  procured.  There  may  even  be 
cases  where  he  can  ascertain  nothing  upon  that  head,  and  where 
the  bald  fact  of  his  arrest,  coupled  with  the  circumstances  attend- 
ing it,  may  suffice,  prima  facie,  to  show  a  want  of  probable  cause. 
But  that  is  not  this  case."  It  was  held  that  the  circumstances 
upon  which  the  defendant  acted  were  known  to  the  plaintiff,  and 
he  merely  put  in  evidence  the  indictment;  he  had  failed  to  show 
want,  of  probable  cause. 

Where  the  prosecution  complained  of  was  the  arrest  of  the 
debtor  on  the  ground  of  obtaining  goods  upon  false  representations, 
and  where  it  was  shown  that  the  plaintiff,  on  applying  for  credit, 
represented  that  his  property  consisted  of  certain  real  estato  and 
referred  to  the  records  of  the  county  clerk's  office  as  records  of 
ownership,  which  representation  was  true, —  Held,  that  want  of 
probable  cause  was  shown,  notwithstanding  that  the  defendant  on 
searching  had  failed  to  discover  the  evidences  of  plaintiff's  title. 
Grinnel  v.  Stewart,  32  Barb.  544,  12  Abb.  Pr.  220,  20  How.  Pr. 
478. 

If  the  suspicious  circumstances  which  led  to  plaintiff's  arrest 
might  have  been  explained  by  proper  investigation,  the  omission 
to  make  such  investigation  is  evidence  of  absence  of  probable 
cause.  Scott  v.  Dennett  Surpassing  Coffee  Co.,  51  App.  Div. 
321,  98  St.  Rep.  1016,  64  N.  Y.  Supp.  1016. 

Where  the  charge  for  which  the  plaintiff  had  been  prosecuted 
was  larceny  of  some  boards,  testimony  to  show  that  no  demand 
for  the  return  of  the  boards  had  ever  been  made  was  held  to  bo 
admissible  as  bearing  upon  the  question  of  want  of  probable  cause, 
and  also  upon  the  question  of  malice.  George  v.  Johnson,  25  App. 
Div.  125,  83  St.  Rep.  203,  49  K  Y.  Supp.'203. 

WTiere  the  plaintiff,  a  plumber,  had  been  arrested  on  defend- 
ant's complaint  for  forcibly  removing  plumbing  from  defendant's 
building,  for  which  payment  had  been  refused,  it  was  held  that 
not  only  did  the  evidence  show  u  probable  cause,  but  the  existence 
of  a  real  cause.  Anderson  v.  How,  116  K  Y.  336.  See  this  case 
limited  in  Wass  v.  Stephens,  128  N.  Y.  129. 
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The  defendant  may  show  both  absence  of  malice  and  the  exist- 
ence of  probable  cause,  and  no  evidence  pertinent  to  either  of  these 
should  be  excluded.     McKown  v.  Hunter,  ^0  X.  Y.  628. 

"  The  law  so  far  encourages  criminal  complaints  as  to  protect 
the  complainant  against  a  civil  action  for  damages  in  case  the 
criminal  proceeding,  fairly  conducted,  results  in  the  conviction 
of  the  person  charged  with  a  crime.  Such  conviction,  fairly  ob- 
tained without  fraud  or  duress,  is  held  to  be  conclusive  evidence 
of  probable  cause.  Bobbins  v.  Bobbins,  133  N.  Y.  598,  28  Abb. 
Iv".  C.  256,  44  St.  Rep.  684,  affirming  39  St.  Rep.  453,  15  N.  Y. 
Supp.  215. 

The  fact  that  the  defendant  was  informed  by  his  watchman 
that  the  plaintiff  had  twice  attempted  to  break  into  defendant's 
bathhouse  proves  probable  cause  for  the  arrest  of  the  plaintiff. 
Francis  v.  Tilyou,  26  App.  Div.  340,  83  St.  Rep.  799,  49  K  Y. 
Supp.  799. 

Where  the  prosecution  complained  of  was  procuring  an  indict- 
ment of  the  plaintiff  for  obtaining  goods  by  false  pretenses, — Held, 
that  evidence  that  the  plaintiff  had  been  guilty  of  conduct  which 
to  a  man  unversed  in  the  technical  rules  of  law  would  excite  a 
well-grounded  suspicion  that  a  crime  had  been  committed,  was 
sufficient  to  work  protection  for  the  defendant  on  the  ground  that 
probable  cause  existed.     Baldwin  v.  Weed,  17  Wend.  224. 

Probable  cause  being  a  defense,  the  exclusion  of  evidence  on 
the  part  of  the  defendant  to  show  probable  cause  is  error.  Marks 
V.  Townsend,  97  N.  Y.  597. 

On  the  question  of  probable  cause  the  inquiry  is  not  limited 
the  facts  within  the  prosecutor's  knowledge,  but  information 
given  to  him  by  others  may  be  shown.  Owen  v.  New  Bochelle 
Co,,  38  App.  Div.  53,  89  St.  Rep.  913,  55  N.  Y.  Supp.  913. 

In  an  action  for  malicious  prosecution,  which  consisted  in 
charging  the  plaintiff  with  having  poisoned  chickens,  and  where 
the  defendant  having  employed  a  person  to  investigate  the  matter, 
was  asked  what  was  the  conversation  this  person  said  he  had  with 
the  plaintiff,  and  where  the  question  was  excluded  as  hearsay. 
Held  error ;  that  the  testimony  was  competent  as  tending  to  show 
the  impression  made  upon  the  defendant's  mind  and  the  materials 
he  had  before  him  in  forming  an  opinion,  and  properly  bore  upon 
the  question  as  to  whether  the  defendant  had  reasonable  ground  to 
believe  that  the  plaintiff  was  guilty  of  the  offense  charged.    Eng- 
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lish  V.  Major,  59  Hun,  317,  36  St.  Rep.  69,  12  N.  Y.  Supp.  935, 
citing  2  Addison  on  Torts,  766 ;  Miller  v.  Milligan,  48  Barb.  30- 
47;  Bacon  v.  Towne,  4  Cnsh.  217-240;  Lamb  v.  Oalland,  44  Cal, 
609. 

For  a  case  where  the  finding  of  the  jury  of  want  of  probable 
cause  was  held  warranted  by  the  evidence,  see  Humphrey  v.  Pru- 
dential  Ins.  Co.,  41  St.  Rep.  453,  16  N.  Y.  Supp.  480. 

Evidence  tending  to  show  that  the  defendant  did  not  believe 
plaintiff  guilty  of  stealing  articles,  and  was  aware  of  the  fact  that 
the  plaintiff  claimed  to  own  them,  and  that  the  object  of  the  prose- 
cution was  to  compel  plaintiff  to  return  the  property,  was  held 
to  warrant  the  jury  in  finding  want  of  probable  cause.  Sayles  v, 
Hoezel,  48  St.  Rep.  205,  20  N.  Y.  Supp.  553. 

Where  the  defendant,  a  police  officer,  charged  with  maliciously 
arresting  the  plaintiff,  had  previously  arrested  a  disorderly  per- 
son whom  the  plaintiff  had  ejected  from  a  saloon,  and  who  subse- 
quently, without  knowledge  of  the  facts,  made  a  complaint  and 
obtained  the  plaintiff's  arrest, —  Held,  that  the  question  of  lack  of 
probable  cause  was  properly  submitted  to  the  jury.  Connelly  v. 
McDermott,  3  Lans.  63. 

Where  the  plaintiff  testified  that  the  defendant  had  authorized 
him  to  indorse  defendant's  name  upon  a  note  and  pay  it  to  the  de- 
fendant, and  where  the  testimony  was  corroborated,  though  denied 
by  the  defendant, —  Held,  that  the  jury  were  justified  in  finding 
want  of  probable  cause  and  malice.  School  v.  Schnebel,  29  St, 
Rep.  676,  8  K  Y.  Supp.  855. 

Where  the  complaint  in  a  former  action  contained  an  offensive 
charge,  which  was  injurious  to  defendant's  character, —  Held,  in 
an  action  of  malicious  prosecution,  not  to  be  erroneous  for  the 
judge  to  present  the  two  theories  of  the  case  presented  by  oppos- 
ing parties,  to  the  jury,  leaving  them  to  say  whether  the  offensive 
charge  was  necessary  to  the  action,  or  was  merely  a  cover  for 
malicious  purposes  in  destroying  the  plaintiff's  character.  Shafer 
V.  Loucks,  58  Barb.  426. 

Evidence  as  to  advice  of  counsel  is  inadmissible  in  the  absence 
of  proof  that  it  was  given  after  a  full  and  fair  statement  of  the 
case  had  been  made.  Davidoff  v.  Wheeler  &  Wilson  Co.,  16  Misc. 
Rep.  31,  37  K  Y.  Supp.  661,  73  St.  Rep.  280,  affirming  14  Misc. 
Rep.  456,  70  St.  Rep.  742,  35  N.  Y.  Supp.  1019. 

The  fact  that  the  defendant  proceeded  on  advice  of  counsel  in 
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instituting  the  prosecution  does  not,  of  itself,  warrant  finding 
that  there  was  probable  cause.  Scott  v.  Dennett  Surpassing  Coffee 
Co.,  51  App.  Div.  321,  98  St.  Kep.  1016,  64  N.  Y.  Supp.  1016. 

Bona  fide  acts  of  a  party  done  on  advice  given  by  counsel  after 
full  and  fair  statement  of  the  facts  is  evidence  of  probable  cause, 
however  erroneously  made.  Richardson  v.  Virtue,  2  Hun,  211,  4 
T.  &  C.  441. 

Where  plaintiff  was  arrested  and  removed  from  his  house,  and 
his  request  to  be  taken  before  a  judge  refused,  as  also  his  request 
for  counsel,  and  where,  in  an  insuflScient  examination  by  physi- 
cians, he  was  taken  to  an  insane  asylum, —  Held,  that  there  was 
sufficient  evidence  to  support  verdict  of  jury  that  the  case  was 
malicious.    Silkman  v.  Crosby,  14  St.  Kep.  563. 

Evidence  that  a  police  magistrate  entertained  a  complaint  in  a 
criminal  prosecution ;  issued  a  warrant  for  the  arrest  of  plaintiff ; 
that  plaintiff  waived  preliminary  examination;  that  he  was  sub- 
sequently indicted,  and  that  upon  the  trial  the  question  of  his 
guilt  was  submitted  to  the  jury,  and  that  the  jury  deliberated  for 
some  time  before  arriving  at  a  verdict  of  acquittal,  constitutes,  at 
the  most,  only  prima  facie  evidence  of  probable  cause.  Thus  the 
court  was  correct  in  refusing  to  charge  that  these  facts  constituted 
conclusive  evidence  of  probable  cause.  Stevens  v.  Metropolitan 
Ins,  Co.,  2  Misc.  Kep.  584,  51  St.  Rep.  575,  21  N.  Y.  Supp.  1024. 

For  a  case  where  a  nonsuit  was  sustained,  there  being  no  proof 
of  malice  or  want  of  probable  cause,  see  Richard  v.  Boland,  5 
Misc.  Kep.  552,  26  K  Y.  Supp.  57.  ' 

See  Wass  v.  Stephens,  6  JT.  Y.  Supp.  131,  for  a  case  where  the 
plaintiff  was  arrested  for  improperly  cutting  away  pipe.  The 
court  said :  "  If  the  work  was  done  in  a  proper  manner  there  was 
no  probable  cause  for  the  arrest.  The  jury  have  found  the  cutting 
properly  made,  and  under  such  a  finding  no  ordinarily  prudent 
man  could  suppose  there  was  a  criminal  offense  committed  by  the 
plaintiff.  He  was  doing  his  duty  under  orders  of  a  superior." 
s.  c.  on  appeal  128  K  Y.  123. 

SUBDIVISION  2. 

Of  Malice. 

It  is  not  necessary  to  show  that  the  act  complained  of  was 

prompted  by  angry  feeling  or  vindictive  motive.     Malice  may  be 

and  usually  is  inferred  from  want  of  probable  cause.     Burhans 

v.  Sanford,  19  Wend.  417. 
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In  malicious  prosecution  it  is  proper  to  show  on  the  question  of 
malice  that  at  a  time  prior  to  the  commencement  of  the  action  the 
defendant  had  made  a  second  attempt  to  indict  the  plaintiff,  al- 
though the  action  is  based  upon  the  previous  attempt  stated  in  the 
complaint.  Also  where  the  defendant  was  manifestly  engaged  in 
attempting  to  use  criminal  process  to  enforce  a  civil  debt  Held 
to  be  competent  to  show  what  his  agent  said  and  did  in  carrying 
out  his  instructions.  Reynolds  v.  Haywood,  77  Hun,  131,  59 
St.  Rep.  47,  28  N.  Y.  Supp.  467. 

Where  the  defendant  corporation  had  plaintiff,  its  cashier,  ar- 
rested on  a  charge  of  embezzlement, — Held,  that  proof  that  pending 
the  criminal  proceeding  the  secretary  told  the  accused  that  there 
had  been  a  little  mistake  and  that  they  would  withdraw  the  charge 
if  he  would  release  them,  is  competent  upon  tihie  question  of  malice, 
and  of  the  secretary's  authority,  and  as  part  of  the  res  gestcB. 
Scott  V.  Dennett  Surpassing  Coffee  Co,,  61  App.  Div.  321,  98 
St.  Rep.  1016,  64  K  Y.  Supp.  1016. 

The  defendant  is  at  liberty  to  show  absence  of  malice  and  the 
existence  of  probable  cause,  and  no  evidence  pertinent  to  either 
of  these  issues  should  be  excluded  where  it  is  charged  that  the 
defendant  had  maliciously  made  complaint  against  the  plaintiff 
on  a  charge  of  perjury.  It  was  held  that  the  defendant  should  have 
been  allowed  to  testify  as  to  whether  he  believed  the  evidence  given 
by  the  plaintiff  was  material,  and  whether  he  believed,  at  the  time 
he  made  the  complaint  against  plaintiff  for  perjury,  that  he  was 
guilty  of  the  charge ;  that  it  was  error  to  exclude  this  testimony. 
McKown  V.  Hunter,  30  N.  Y.  628. 

Where  the  prosecution  complained  of  was  the  appearance  of 
the  defendant  before  grand  jury,  causing  an  indictment  to  be 
found  against  the  plaintiff;  and  where  in  an  action  for  malicious 
prosecution  the  plaintiff  had  shown  that  the  defendant  appeared 
before  the  grand  jury, —  Held  to  be  error  to  exclude  defendant's 
offer  to  show  what  he  said  and  did  before  them.  It  was  open  for 
him  to  show  that  he  testified  to  the  plaintiff's  own  version  of  the 
transaction.  This  evidence  went  to  the  very  gist  of  the  action 
and  bore  upon  the  question  of  malice.  Avery  v.  Blair,  20  Abb. 
K  C.  259,  105  N.  Y.  669,  reversing  21  Week.  Dig.  178. 

Where  a  corporation  is  sued  for  malicious  prosecution  the  presi- 
dent, who  was  the  prime  mover  in  the  prosecution,  may  testify  on 
behalf  of  the  defendant  as  to  his  motive  for  having  the  plaintiff 
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arrested.  Such  testimony  is  competent  to  show  absence  of  malice. 
Schwarting  v.  Van  Wie  N.  Y.  Grocery  Co.,  60  App.  Div.  475, 
103  St.  Rep.  978,  69  N.  Y.  Supp.  978. 

Under  the  rules  of  evidence  as  established  in  this  State,  the 
defendant  in  an  action  for  malicious  prosecution  is  competent  to 
testify  whether  or  not  he  was  prompted  by  ill-will  and  malice  in 
prosecuting  the  plaintiff.  He  should  be  permitted  to  answer  such 
question.  MacCormack  v.  Perry,  47  Hun,  71,  overruling  Ixiwyer 
V.  Loomu,  3  T.  &  C.  396. 

Where  the  defendant,  a  police  oflScer,  had  made  a  complaint 
against  the  plaintiff  and  caused  his  arrest,  having  full  knowledge 
of  the  facts,  it  was  held  error  to  exclude  evidence  offered  by  the 
defendant,  that  he  had  acted  upon  statements  made  to  him  as  an 
oflScer.  This  is  so,  although  the  defendant  himself  was  present. 
Connelly  v.  McDermottj  3  Lans.  63. 

For  a  case  where  a  judgment  was  reversed  because  of  the  admis- 
sion of  improper  testimony,  which  might  have  operated  on  the 
minds  of  the  jury  on  the  question  of  malice,  see  Le  Roy  v.  Claus- 
Lipsius  Co.,  33  App.  Div.  571,  87  St.  Rep.  925,  53  N.  Y.  Supp. 
925. 

The  jury  may  infer  malice  from  lack  of  probable  cause,  but 
are  not  bound  to  do  so.  Langler  v.  East  River  Oas  Co.,  41  App. 
Div.  470,  92  St.  Rep.  992,  58  N.  Y.  Supp.  992. 

For  a  case  where  it  was  held  that  the  evidence  made  a  question 
for  the  jury  on  question  of  malice  and  want  of  probable  cause, 
and  where  it  was  not  error  to  refuse  nonsuit,  see  Orout  v.  Cottrell, 
50  St.  Rep.  829,  22  N.  Y.  Supp.  336. 

For  a  case  where  the  evidence  was  held  to  warrant  a  finding 
of  malice,  see  Marmsha  v.  Royal  Benefit  Society,  21  Misc.  Rep. 
474,  81  St.  Rep.  628,  47  N.  Y.  Supp.  628. 

SUBDIVISION  3. 
Of  Character. 

It  is  error  to  permit  the  defendant  to  testify  that  before  he  in- 
stituted the  proceeding  he  was  informed  that  the  plaintiff  was  one 
of  the  worst  men  his  employer  knew;  that  he  had  been  impris- 
oned; and  was  one  of  the  biggest  crooks  in  New  York  city,  and 
had  been  in  trouble  elsewhere,  etc.  Hart  v.  McLaughlin,  51  App. 
Div.  411,  98  St.  Rep.  827,  64  N.  Y.  Supp.  827.  This  opinion 
seems  to  be  based  upon  the  theory  that  the  evidence  was  hearsay 
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as  to  specific  facts  and  not  as  to  general  reputation  of  plaintiff. 
It  seems  to  be  admitted  that  proof  of  the  general  reputation  of 
the  plaintiff  would  have  been  competent  on  the  question  of  prob- 
able cause^  as  well  as  in  mitigation  of  damages.  Citing  Bacon  v. 
Towne,  4  Cush.  217 ;  Barron  v.  Mason,  31  Vt.  189 ;  2  GreenL 
Ev.,  §  454. 

As  to  the  relevancy  of  evidence  tending  to  show  previous  quar- 
rel and  assault  between  same  parties,  see  Carpenter  v.  HaUey,  57 
N.  Y.  657,  affirming  60  Barb.  45. 

Where  the  arrest  was  for  a  specific  misdemeanor,  not  involving 
moral  turpitude,  affirmative  evidence  as  to  the  plaintiff's  good 
character  should  be  excluded.  Richard  v.  Boland,  5  Misc.  Rep* 
552,  26  N.  Y.  Supp.  57. 

Evidence  is  properly  excluded  which  tends  to  show  that  at  or 
about  the  time  the  defendant  had  caused  the  plaintiff's  arrest  for 
larceny,  he  was  guilty  of  an  attempted  fraud  upon  defendant 
utterly  disconnected  with  the  alleged  crime  of  which  he  was  ac- 
cused. Stevens  v.  Met.  Ins.  Co.,  2  Misc.  Rep.  584,  21  N.  Y. 
Supp.  1024. 

SUBDIYISION  4. 

Of  Damage. 

Under  the  Code  of  Civil  Procedure,  §  536,  defendant  may  prove 
at  the  trial  facts  not  amounting  to  a  total  defense,  tending  to  miti- 
gate, or  otherwise  reduce  plaintiff's  damage,  if  they  are  set  forth 
in  the  answer.  This  seems  to  apply  to  an  action  for  malicious 
prosecution,  and  in  such  action  it  was  held  that  the  defendant 
may  allege  in  mitigation  facts  tending  to  show  that  what  he  did 
was  done  without  malice,  and  that  he  had  a  right  to  suppose  that 
there  was  reasonable  cause  for  his  action.  Bradner  v.  Faulkner, 
93  N.  Y.  515,  reversing  15  Week.  Dig.  240. 

Where  the  plaintiff  had  been  convicted  by  a  justice  of  the  peace 
and  committed  to  the  penitentiary  he  may  give  evidence  of  what 
occurred  there,  and  as  to  what  was  done  to  him  there.  Nicholson 
V.  Sternberg,  61  App.  Div.  51,  104  St.  Rep.  212,  70  N.  Y.  Supp. 
212. 

Evidence  of  special  damage,  as  damage  to  the  business  of  an 
attorney,  is  not  admissible  unless  specifically  pleaded.  Evins  v. 
Metropolitan  St.  Ry.  Co.,  47  App.  Div.  611,  62  N.  Y.  Supp.  496. 

See  also  as  to  what  elements  go  to  make  up  damage,  '^  Elements 
of  the  Wrong." 
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SUBDIVISION  5. 
Of  Results  of  Fonner  Pxosecation. 

Where  the  outcome  of  a  trial  of  a  chief  of  police  before  trustees 
of  a  village  on  charges  was  in  question,  it  was  held  error  to  permit 
such  chief  of  police  to  testify  that  he  was  vindicated,  etc.  The 
record  itself  is  the  best  evidence  of  this  fact.  Duffy  v.  Bieme, 
30  App.  Div.  384,  51  N.  Y.  Supp.  626,  85  St.  Rep.  626. 

Proof  by  the  plaintiff  that  the  former  prosecution  was  termi- 
nated in  his  favor  is  not  conclusive  evidence  of  his  innocence, 
and  the  defendant  may  prove  that  the  plaintiff  was,  in  fact,  guilty. 
Barher  v.  Gould,  20  Hun,  446. 

But,  on  the  contrary,  proof  of  the  guilt  of  the  accused  is  con- 
clusive evidence  of  probable  cause,  and  if  such  proof  be  made  no 
action  will  be  sustained,  however  plainly  malice  may  be  shown, 
or  however  improper  the  motives  of  the  prosecutor.  Turner  v. 
Dinnegar,  20  Hun,  465. 

Where  the  former  prosecution  was  in  an  action  for  moneys  had 
in  a  fiduciary  capacity,  and  where  judgment  therein  was  rendered 
for  the  then  defendant,  the  fact  was  held  to  be  conclusively  yjroved 
that  the  defendant  in  the  malicious  prosecution  action  had  no 
cause  of  action  against  the  then  plaintiff,  the  defendant  in  the 
prior  suit,  and  that  he  had  no  real  ground  to  cause  the  plaintiff's 
arrest  in  that  action.  But,  nevertheless,  the  defendant  presum- 
ably acted  in  good  faith  and  the  burden  was  thus  upon  the  plaintiff 
to  show  want  of  probable  cause.  Hodges  v.  Richards,  30  App. 
Div.  159,  85  St.  Rep.  869,  51  X.  Y.  Supp.  869. 

SUBDIVISION  6. 
Burden  of  Proof  —  Miscellaneous. 

The  burden  is  upon  the  plaintiff  to  show  both  want  of  probable 
cause  and  malice  upon  the  part  of  defendant,  and  unless  his  evi- 
dence establishes  both  the  want  of  probable  cause  and  malice,  the 
defendant  will  be  entitled  to  a  dismissal  of  the  complaint  An- 
derson V.  How,  116  N.  Y.  238. 

The  burden  is  upon  the  plaintiff  to  show  aflSrmatively  want  of 
probable  cause  and  malice  and  to  introduce  evidence  in  regard  to 
them  from  which  they  may  be  legitimately  inferred;  and  what- 
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ever  the  plaintiff  may  prove  the  defendant  is  at  liberty  to  dis- 
prove.    McKown  V.  Hunter,  30  N.  Y.  628. 

The  onus  is  upon  the  plaintiff  to  prove  both  want  of  probable 
cause  for  the  prosecution  and  malice  upon  the  part  of  defendant. 
If  he  faik  to  prove  either  of  these  facts  the  action  necessarily 
fails.     Heyne  v.  Blair,  62  N.  Y.  21. 

In  this  action  the  burden  is  on  plaintiff  to  show  (1)  want  of 
probable  cause;  (2)  malice  in  defendant;  he  must  prove  both  of 
these  propositions  before  he  can  recover.  Young  v.  Lyall,  23  St. 
Rep.  216,  67  N.  Y.  Super.  39,  5  N.  Y.  Supp.  11. 

For  a  case  where  the  judgment  was  reversed  on  account  of  the 
admission  of  irrelevant  matter  calculated  to  work  upon  the  sympa- 
thies of  the  jury,  see  Orout  v.  Cottrell,  143  N.  Y.  677,  38  K  E. 
717. 

Where  the  plaintiff  is  arrested  on  a  charge  of  attempting  to 
abscond  and  defraud  defendant,  a  hotel-keeper,  he  should  be  per- 
mitted to  testify  to  a  conviersation  with  the  defendant's  bartender, 
in  the  absence  of  defendant,  in  which  the  bartender  told  plaintiff 
that  if  he  would  go  and  get  the  money  the  bartender  would  keep 
the  defendant  quiet,  and  that  he  might  take  his  clothes  with  him. 
Such  evidence  is  competent  as  showing  that  the  plaintiff  left  the 
hotel  with  an  honest  intention,  etc.  Nicholson  v.  Sternberg,  61 
App.  Div.  51,  104  St.  Rep.  212,  70  N.  Y.  Supp.  212. 

Where  the  defendant  corporation  had  caused  the  plaintiff's  ar^ 
rest  on  charge  of  embezzlement,  evidence  that  the  proceedings  on 
the  trial  were  conducted  under  the  defendant's  secretary's  eye  and 
that  of  the  general  counsel,  who  sat  with  the  district  attorney, 
and  made  some  suggestions,  is  evidence  which  will  warrant  finding 
that  the  corporation  was  responsible  for  the  prosecution.  Scott 
V.  Dennett  Surpassing  Coffee  Co.,  51  App.  Div.  321,  98  St.  Rep. 
1016,  64  K  Y.  Supp.  1016. 

For  a  case  where  the  weight  of  evidence  was  held  to  sustain  a 
verdict,  see  Davidoff  v.  Wheeler  &  Wilson  Co.,  16  Misc.  Rep.  31, 
37  K  Y.  Supp.  661,  73  St.  Rep.  280,  affirming  14  Misc.  Rep. 
456,  70  St.  Rep.  742. 

In  an  action  for  malicious  prosecution  in  procuring  the  arrest 
of  the  plaintiff  for  a  felony,  it  was  held  that  evidence  of  a  settle- 
ment between  plaintiff  and  defendant  in  a  former  prosecution  was 
not  admissible.     Van  Voorhes  v.  Leonard,  1  T.  &  C.  148. 

A  stipulation  identifying  a  certain  affidavit  as  the  original  upon 
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v^hich  a  warrant  of  arrest  was  issued^  and  admitting  that  the 
plaintiff  was  arrested  upon  such  warrant,  does  not  authorize  the 
defendant  to  read  such  affidavit  in  evidence.  Hankinson  v.  CHles, 
29  How.  Pr.  478,  17  Abb.  Pr.  251. 

The  complaint  and  deposition  made  by  defendant  to  procure 
the  plaintiff's  arrest  are  entitled  to  greater  weight  than  the  tes- 
timony of  the  magistrate  as  to  what  the  defendant  stated  when 
he  applied  for  the  warrant.  Sayles  v.  Hoezel,  48  St.  Eep.  205, 
20  N.  Y.  Supp.  553. 

ABTICIE  IZ. 

PROCEDURE  AND  TRIAL. 

PAGE. 

SuBDrvisi0J5T  1.  Trial 534 

2.  Charge  and  nonsuit 534 

3.  Costs 537 

SUBDIVISION  1. 
TriaL 

Where  the  plaintiff  was  arrested  in  Queens  county  on  a  warrant 
which  had  been  issued  by  a  justice  of  the  peace  in  Oswego  county, 
and  taken  to  Oswego  county,  where  he  was  tried  and  acquitted,  it 
cannot  be  said  that  the  cause  of  action  arose  in  Oswego  county  so  as 
to  entitle  defendant  to  have  a  change  of  venue  from  Queens  to 
Oswego  county.  Santoro  v.  Trimble,  63  App.  Div.  413,  105  St. 
Kep.  785,  71  N.  Y.  Supp.  785. 

Where  the  action  was  brought  by  a  foreign  corporation  it  was 
held  that  such  corporation  could  not  be  a  legal  resident  of  the  State, 
although  authorized  to  do  business  therein,  and  that  the  venue  was 
properly  changed  to  the  county  where  the  defendant  resided.  Shep- 
herd (£•  Morse  Lumber  Co.  v.  Burleigh,  27  App.  Div.  99,  84  St 
Rep.  135,  50  K  Y.  Supp.  135. 

SUBDIVISION  2. 
Charge  and  NonBiiit 

A  request  to  charge  is  improper  which  permits  an  inquiry  as  to 
the  actual,  as  well  as  the  reasonable  belief  of  the  prosecuting  party 
at  the  time  of  making  the  complaint.  Davidoff  v.  Wheeler  &  Wil- 
son Co.,  16  Misc.  Eep.  31,  37  ^\  Y.  Supp.  661. 

As  to  a  charge  in  a  case  turning  upon  the  embezzling  of  partner- 
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ship  property  by  one  of  the  partners,  see  Oriffin  v.  Keeney,  27  App. 
Div.  492,  84  St.  Rep.  721,  50  N.  Y.  Supp.  721. 

Where  the  court  charged :  "  If  you  find  that  this  defendant 
made  this  accusation  without  any  probable  cause,  and  believing  it 
was  true,  then  the  plaintiff  has  made  out  his  case  so  far  as  the  sec- 
ond branch  —  that  for  malicious  prosecution  —  is  concerned,  be- 
cause the  other  elements  have  been  proved,"  the  charge  was  held 
to  be  defective,  and  to  warrant  a  new  trial  because  the  element  of 
malice  was  left  out.  Vorce  v.  Oppenheim,  37  App.  Div.  69,  89 
St.  Rep.  596,  55  N.  Y.  Supp.  596. 

Where  the  court  would  not  be  justified  in  holding  as  matter  of 
law  that  the  defendant  had  such  reasonable  grounds  of  suspicion, 
supported  by  circumstances  of  such  strength  as  to  warrant  a  cau- 
tious man  in  believing  that  the  plaintiff  was  guilty  of  the  offense 
charged,  it  should  not  dismiss  the  complaint  at  the  close  of  the 
plaintiff's  testimony,  nor  should  it  direct  a  verdict  for  the  de- 
fendant at  the  close  of  the  case,  because  the  defendant's  evidence 
contradicted  in  substantial  respects  the  evidence  on  the  part  of  the 
plaintiff.  De  Matteis  v.  La  Maida,  74  Hun,  432,  57  St.  Rep. 
178,  26  K  Y.  Supp.  471. 

Where  the  court  instructed  the  jury  that  there  was  no  probable 
cause  for  the  prosecution,  and  that  such  lack  of  probable  cause  was 
evidence  of  the  malice  necessary  to  sustain  the  action,  and  that 
they  might  find  such  malice  in  this  fact  alone.  Held,  that  the 
charge  was  correct.  It  seems  that  it  would  have  been  error  to 
charge  that  they  must  find  malice  from  such  lack  of  probable 
cause.  The  court  said :  "  If  there  was  no  probable  cause 
*  *  *  the  jury  may  nevertheless  find  for  the  defendant,  upon  the 
ground  that  there  was  no  malice."  Citing  Greenl.  Ev.,  §  453,  note 
"A."  Brown  v.  McBride,  24  Misc.  Rep.  236,  86  St.  Rep.  620, 
52  N.  Y.  Supp.  620. 

Want  of  probable  cause  is  evidence  of  malice,  but  not  conclusive. 
Brown  v.  McBride,  24  Misc.  Rep.  236,  86  St.  Rep.  620,  52  N.  Y. 
Supp.  620. 

Where  in  an  action  for  malicious  prosecution  the  plaintiff  de- 
nied that  he  had  done  the  wrong  charged  against  him  in  such 
prosecution,  and  the  only  evidence  on  the  trial  was  that  of  de- 
fendant and  his  agent, —  Held,  that  the  question  of  probable  cause 
did  not  rest  upon  undisputed  testimony,  but  that  it  was  a  question 
for  the  jury.    The  credibility  of  defendant's  testimony  was  for 
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the  jury.  Oierhon  v.  Ludlow^  25  St.  Rep,  352,  6  N.  Y.  Supp. 
111. 

Where  there  is  evidence  tending  to  show  the  fact  that  there 
was  an  agreement  between  the  parties  which  authorized  the  plain- 
tiff to  do  the  act  for  which  the  malicious  prosecution  was  com- 
menced, it  is  proper  for  the  judge  to  charge  the  jury  that  if  from 
the  evidence  the  jury  should  be  of  the  opinion  that  there  was  such 
an  agreement  or  understanding,  that  then  there  was  want  of 
probable  cause.    Stevens  v.  Lacour,  10  Barb.  62. 

In  an  action  for  malicious  prosecution,  founded  upon  the  fact 
that  the  defendant  had  charged  the  plaintiff,  his  clerk,  with  em- 
bezzling money,  the  court  charged  that  if  the  defendant,  prior 
to  making  the  complaint  against  the  plaintiff,  settled  with  him 
for  the  moneys  claimed  to  have  been  embezzled  as  for  moneys 
had  and  received,  that  this  would  constitute  evidence  that  he  did 
not  believe  the  plaintiff  had  embezzled  the  money.  Held  error; 
that  even  if  the  money  was  embezzled  the  defendant  had  a  right 
to  settle  as  upon  an  implied  contract;  that  such  settlement  was 
no  bar  to  a  criminal  prosecution,  and  that  it  was  not  evidence  that 
the  defendant  did  not  believe  that  the  money  had  been  embezzled. 
Fagnan  v.  Knox,  66  N.  Y.  628,  1  Abb.  N.  C.  246,  reversing  40 
N.  Y.  Super.  41. 

The  jury  should  be  charged  as  to  the  rule  governing  exemplary 
damages,  and  its  restrictions  and  limitations,  and  the  question 
should  not  be  left  wholly  to  their  discretion.  Kutner  v.  Fargo, 
20  Misc.  Rep.  207,  79  St.  Rep.  752,  45  K  Y.  Supp.  752. 

Where  the  defendant  had  lost  money,  which  was  found  near  a 
woodpile  where  the  defendant  was  at  work ;  and  where  later  the 
defendant,  upon  hearing  that  the  plaintiff  had  displayed  a  large 
roll  of  bills,  procured  a  warrant  of  arrest,  although  he  knew  that 
the  plaintiff  was  engaged  on  a  contract,  and  that  a  considerable 
sum  would  be  paid  him  about  that  time, —  Held,  that  the  court 
properly  refused  to  charge  that  the  plaintiff  could  not  recover  as 
matter  of  law;  that  the  case  was  one  for  the  jury.  Sprague  v. 
Gibson,  43  St.  Rep.  832,  17  N.  Y.  Supp.  685. 

It  is  error  to  charge  "that  the  law  infers  malice  when  there 
is  want  of  probable  cause."  The  jury  may  infer  malice  from  want 
of  probable  cause,  but  it  is  not  an  absolute  inference  of  law. 
Jennings  v.  Davidson,  13  Hun,  393. 

Where  the  only  evidence  tending  to  show  probable  cause  is  that 
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of  the  defendant  and  his  agent^  while  the  plaintiff  testifies  that 
he  was  not  guilty  of  the  charge  and  is  corroborated  by  others^  as 
well  as  by  the  fact  of  his  acquittal,  it  is  error  to  dismiss  the  com- 
plaint; the  question  is  for  the  jury.  Oiehon  v.  Ludlow,  6  N.  Y. 
Supp.  111. 

Where  the  evidence  shows  facts  which  led  the  defendant  to  be- 
lieve the  guilt  of  the  plaintiff,  although  he  was  mistaken,  and  are 
not  such  as  to  charge  him  with  reaching  an  erroneous  conclusion 
through  failure  to  exercise  ordinary  prudence  and  discretion,  a 
verdict  in  favor  of  plaintiff,  on  the  grounds  that  probable  cause 
was  not  shown,  should  be  set  aside.  Mohar  v.  Simmons,  3  St. 
Rep.  293. 

SUBDIVISION  3. 
Costs. 

If  the  plaintiff  recovers  less  than  $50  damages  in  an  action 
for  malicious  prosecution  the  amount  of  his  costs  cannot  exceed 
the  damages.    Code,  §  3228. 

For  a  case  where  an  extra  allowance  of  $1,000  to  the  defendant 
on  dismissal  of  the  complaint  was  held  to  be  excessive,  see  Dann 
V.  Wormser,  38  App.  Div.  460,  90  St.  Rep.  474,  56  N.  Y.  Supp. 
474. 

ABTICIE  X. 

DAMAGE.  p^^^ 

Subdivision  1.  Compensatory  damages 537 

2.  Punitive  damages 639 

SUBDIVISION  1. 
Compensatory  Damages. 

Damages  in  these  cases  may  be  based  upon  injury  to  person, 
to  reputation,  and  to  pocket.  Scott  v.  Dennett,  etc.,  Co.,  51  App. 
Div.  321,  98  St.  Eep.  1016,  64  N.  Y.  Supp.  1016. 

Where  the  plaintiflF  had  been  sued  civilly  and  his  property  at- 
tached by  a  corporation  of  which  he  had  been  an  officer,  it  was 
held  that  the  jury  in  awarding  damages  might  consider  the  loss 
of  his  office,  the  actual  expenses  incurred  by  the  plaintiff  in  his 
vindication,  any  general  impairment  of  his  integrity  in  social  and 
mercantile  aspect,  and  the  shame  and  humiliation  endured  as  a 
direct  result  of  the  publicity  of  his  arraignment  upon  a  charge 
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injuriously  aflFecting  his  trustworthiness.  A  verdict  for  $31,700 
was  sustained,  although  it  was  shown  that  he  had  spent  only 
$2,500  expenses. for  counsel  fees  in  the  prior  action.  Willard  v. 
Holmes  et  al.,  2  Misc.  Eep.  303,  21  N.  Y.  Supp.  998,  judgment 
reversed  142  N.  Y.  492. 

It  is  correct  to  charge  that  if  the  jury  find  for  the  plaintiff  he 
is  entitled  to  his  actual  damages  at  all  events.  But  if  they  find 
that  the  defendant  instituted  the  prosecution  in  reckless  disre- 
gard of  plaintiff's  right,  they  may  find  therefrom  that  degree  of 
malice  which  will  enable  them  to  add  smart  money  to  the  amount 
of  actual  damage.  Brown  v.  McBride,  24  Misc.  Rep.  236,  86 
St.  Rep.  620,  52  N.  Y.  Supp.  620,  and  cases  cited. 

Where  the  plaintiff  in  an  action  for  malicious  prosecution  had 
paid  his  attorney  a  fee  of  $150  to  defend  a  replevin  suit  brought 
by  the  defendant,  he  is  entitled  to  recover  that  item  as  damage 
in  the  malicious  prosecution.  Where,  however,  the  plaintiff  had 
in  the  replevin  action  recovered  six  cents  damages,  with  costs,  the 
demand  for  damages  for  the  taking  of  goods  is  res  adjudicata, 
and  cannot  be  recovered  in  a  subsequent  action  for  malicious 
prosecution.  Gerkcn  v.  Ruppert,  33  Misc.  Rep.  382,  67  X.  Y. 
Supp.  589,  101  St  Rep.  589. 

In  an  action  for  malicious  prosecution  the  plaintiff  may  recover 
for  the  expenses  of  his  defense  in  the  former  action.  Sheldon  v. 
Carpenter,  4  N.  Y.  580. 

In  an  action  for  malicious  prosecution  the  plaintiff  may  re- 
cover for  the  injury  to  his  fame  and  reputation,  and  this  bars  an 
action  for  slander  for  the  same  accusation.  Sheldon  v.  Carpen- 
ter, 4  N.  Y.  580. 

If  the  plaintiff  intends  to  give  evidence  or  particular  instances 
of  loss  occasioned  by  the  wrongful  acts  of  the  defendant,  a  bill  of 
particulars  thereof  must  be  given,  and  it  seems  the  facts  must, 
be  pleaded.     Dietz  v.  Leber,  33  App.  Div.  563,  87  St.  Rep.  977, 
53  N.  Y.  Supp.  977. 

Evidence  of  injury  to  plaintiff's  business  is  not  admissible 
unless  such  injury  has  been  specially  pleaded.  So  held  where 
plaintiff  was  an  attorney,  and  where  such  evidence  was  intro- 
duced upon  the  theory  that  it  tended  to  establish  "  loss  of  credit 
and  reputation,"  as  alleged  in  the  complaint.  Evins  v.  Metropoli- 
tan Street  By.  Co.,  47  App.  Div.  511,  96  St  Rep.  495,  62  N.  Y. 
Supp.  495. 
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In  Johnson  v.  Comstock,  14  Hun,  238,  a  verdict  of  $1,000 
was  held  not  to  be  excessive  for  the  malicious  issuance  of  a  war- 
rant of  search  and  for  searching  plaintiffs  premises  thereunder. 

Where  the  plaintiflF  had  been  arrested  through  mistake,  of 
which  the  plaintiff  was  the  responsible  author,  it  was  held  that 
a  verdict  of  six  cents  should  not  be  set  aside  upon  the  ground  of 
inadequate  damages.  Toomey  v.  D,,  L.  &  W.  R.  R.  Co.,  2  !Misc. 
Eep.  82,  49  St.  Eep.  623,  21  N.  Y.  Supp.  448. 

A  verdict  of  $1,000  was  held  not  to  be  excessive '  where  the 
plaintiff  was  only  locked  up  for  half  an  hour  on  a  charge  of  for- 
gery. ITiorpe  V.  Carvalho^  14  Misc.  Eep.  554,  36  N.  Y.  Supp. 
1,  70  St.  Eep.  760. 

Where  the  plaintiff  had  been  arrested  on  a  charge  of  forgery, 
though  the  proceedings  were  subsequently  abandoned, —  Held  a 
verdict  of  $1,000  was  not  excessive.  School  v.  Schnehel,  29  St 
Eep.  676,  8  N.  Y.  Supp.  855. 

Where  plaintiff  was  discharged  without  trial,  and  was  put  to 
no  expense, —  Held,  nevertheless,  that  a  verdict  for  $250  was  not 
excessive.  Sprague  v.  Gibson,  43  St.  Eep.  832,  17  N.  Y.  Supp. 
685. 

SUBDIVISION  2. 

Pnnitiye  Damages. 

If  the  jury  find  that  the  defendant  instituted  the  prosecution 
in  wanton  and  reckless  disregard  of  the  plaintiff's  rights,  they 
may  find  therefrom  that  degree  of  malice  which  will  warrant 
smart  money,  in  addition  to  actual  damages.  Brown  v.  McBride, 
24  Misc.  Eep.  236,  86  St.  Eep.  620,  52  N.  Y.  Supp.  620. 

A  corporation  is  not  liable  in  exemplary  damages  for  the  ma- 
licious prosecution  by  its  agents  unless  such  acts  were  previously 
authorized  or  subsequently  ratified,  and  to  warrant  ratification 
there  must  be  proof  that  the  principal  had  knowledge  of  the 
agent's  malice,  or  that  the  circumstances  warranted  the  inference 
that  he  believed  the  agent  to  have  been  guilty  of  the  malicious  act. 
Kutner  v.  Fargo,  20  Misc.  Eep.  207,  79  St.  Eep,  752,  45  N.  Y. 
Supp.  752. 

Advice  of  counsel  is  material  in  mitigation  of  damages,  though 
it  cannot  mitigate  actual  damages.  The  actual  damage  done  to 
a  party  cannot  be  mitigated.  Brown  v.  McBride,  24  Misc.  Eep. 
236,  86  St  Eep.  620,  52  K  Y.  Supp.  620. 
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ABTICLE  ZI. 
MALICIOUS  ABUSE  OF  PROCESS. 

The  text-book  writers  treat  of  the  distinction  between  malicious 
prosecution  and  abuse  of  legal  process.  If  the  process,  either 
criminal  or  civil,  is  willfully  made  use  of  for  the  purpose  not  justi- 
fied by  the  law,  it  is  an  abuse  for  which  an  action  will  lie.  The 
following  are  illustrations :  Entering  up  judgment  and  suing  out 
execution  after  demand  has  been  satisfied;  suing  out  attachment 
for  an  amount  greatly  in  excess  of  debt;  causing  arrest  for  more 
than  is  due ;  levying  execution  for  an  excessive  amount.  In  these 
cases  proof  of  actual  malice  is  not  important,  except  as  it  may 
tend  to  aggravate  damages.  It  is  enough  that  the  process  was 
willfully  abused  to  accomplish  some  unlawful  purpose.  Cooley 
on  Torts  (2d  ed.),  220. 

In  malicious  abuse  of  process,  process  which  in  itself  may  have 
been  la^vful  has  been  perverted  to  a  purpose  not  contemplated  by 
it.  All  that  is  required  for  the  cause  of  action  is  proof  that  the 
process  has  been  applied  to  a  purpose  not  named  or  implied  by  it 
to  the  damage  of  the  plaintiff.  Perversion  or  abuse  of  the  process 
gives  the  name  "  malicious  "  to  the  cause.  The  malice  is  fictitious 
or  may  be  such.    Bigelow,  §  320. 

This  author  adds  that  it  is  not  necessary  for  the  plaintiff  to 
maintain  this  action  to  await  the  determination  of  the  original 
proceeding,  or  to  prove  that  there  was  no  probable  cause  for  the 
issuance  of  the  particular  process. 

Malicious  abuse  of  process  is  distinguished  from  malicious 
prosecution  in  at  least  two  respects.  First,  in  that  want  of  prob- 
able cause  is  not  an  essential  element  {Hazard  v.  Harding,  63 
How.  Pr.  326),  and,  second,  that  it  is  not  essential  that  the 
original  proceeding  shall  have  terminated  (Zinn  v.  Rice,  154 
Mass.  1).  It  differs  from  false  imprisonment  in  that,  among 
other  things,  a  warrant  valid  on  its  face  is  no  defense.     Hale,  361. 

An  action  lies  for  malicious  abuse  of  process  even  if  the  process 
were  properly  issued,  is  valid  in  form,  and  the  proceeding  was 
justified  and  proper  in  its  inception,  but  injury  arises  in  conse- 
quence of  the  abuse  in  subsequent  proceedincrs.     Hale,  361. 

In  Webb's  Pollock  on  Torts,  note,  p.  399.  the  American  editor 
cites  very  fully  from  Wood  v.  Graves,  144  Mass.  366,  as  to  abuse 
of  process,  saying  that  the  opinion  very  concisely  and  clearly 
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states  the  law  of  this  action  as  follows :  "  There  is  no  doubt 
that  an  action  lies  for  the  malicious  abuse  of  lawful  process,  civil 
or  criminal.  It  is  to  be  assumed  in  such  a  case  that  the  process 
was  lawfully  issued  for  a  just  cause,  and  is  valid  in  form,  and 
that  an  arrest  or  other  proceeding  upon  the  process  was  justifiable 
and  proper  in  its  inception.  But  the  grievances  to  be  redressed 
arise  in  consequence  of  subsequent  proceedings.  For  example,  if, 
after  the  arrest,  upon  civil  or  criminal  process,  the  person  ar- 
rested is  subjected  to  unwarrantable  insults  and  indignities,  is 
treated  cruelly,  is  deprived  of  proper  food,  or  is  otherwise  treated 
with  oppression  and  undue  hardship,  he  has  a  remedy  by  an  ac- 
tion against  the  officer,  and  against  others  who  unite  with  the 
oflicer,  in  doing  the  wrong. 

"  There  is  a  distinction  between  a  malicious  use  and  a  malicious 
abuse  of  legal  process.  An  abuse  is  where  the  party  employs  it 
for  some  unlawful  object,  not  the  purpose  it  is  intended  by  law  to 
effect ;  in  other  words,  perversion  of  it.  *  *  *  On  the  other 
hand,  legal  process,  civil  or  criminal,  may  be  maliciously  used 
so  as  to  give  rise  to  a  cause  of  action  where  no  object  is  contem- 
plated to  be  gained  by  it  other  than  its  proper  effect  and  execu- 
tion." 

The  following  authorities  are  cited  to  the  point:  Johnson  v. 
Reed,  136  Mass.  423,  citing  Page  v.  Cushing,  38  Me.  523.  See 
Peters  v.  Tunell,  43  Minn.  459,  45  N.  W.  866;  Casey  v. 
Hanrich,  69  Tex.  44,  6  S.  W.  405;  Wood  v.  Bailey  (Mass.), 
11 K  E.  573 ;  Emery  v.  Ginnan,  24  111.  App.  65 ;  Cuhady 
V.  Powell,  35  IlL  App.  29;  Banrctt  v.  Reed,  51  Pa.  St.  190;  Sav- 
age V.  Brewer,  16  Pick.  453 ;  Mayer  r.  Walter,  64  Pa.  St.  285, 
followed  in  Eherly  y.  Rupp,  90  Pa.  St.  259 ;  Juchter  v.  Boehm, 
67  Ga.  538 ;  Crusselle  v.  Pugh,  71  Ga.  747 ;  Emerson  v.  Cochran, 
111  Pa.  St.  619;  Smith  v.  Weeks,  60  Wis.  94. 

In  cases  where  the  process  is  valid,  an  officer  may  still  render 
himself  liable  for  its  abuse;  a  judicial  officer  may  sometimes  be- 
come liable  for  malicious  abuse  of  legal  process,  as  where  they 
employ  it  for  some  unlawful  object,  not  being  the  object  for  which 
it  was  intended  by  law.  Newell  on  Malicious  Prosecution,  §§  67, 
78,  citing  Berrier  v.  Morehead,  22  Nebr.  687,  36  N.  W.  118; 
Page  v.  Cushing,  38  Mo.  523 ;  Mechem  on  Public  Officers,  §  771 ; 
Mayer  v.  Walter,  64  Pa.  St.  283,  sustains  the  language  of  the  ex- 
tracts from  Slomer  v.  People,  25  HI.  70;  Oreen  v.  Rumsey,  2 
Wend.  611 ;  Hackett  v.  King,  6  Allen,  59. 
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In  Holley  v.  Mix,  3  Wend.  351,  it  was  held  that  false  imprison- 
ment will  lie  against  an  officer  and  the  complainant  in  a  criminal 
prosecution  where  they  combine  and  extort  money'  from  a  party 
accused  by  operating  upon  his  fears,  although  the  party  be  in  the 
custody  of  the  officer,  under  a  valid  warrant,  issued  upon  a  charge 
of  felopy.  In  note  to  that  case,  it  is  said  that  one  who  abuses  the 
authority  in  fact  does  not  become  thereby  a  trespasser  ab  initio; 
but  otherwise,  if  he  abuse  an  authority  in  law,  citing  Van  Brunt 
V.  Schenck,  13  Johns.  414;  Allen  v.  Crofoot,  5  Wend.  606;  Du- 
mont  V.  Smith,  4  Den.  319 ;  Camrich  v.  Myers,  14  Barb.  9. 

As  to  when  one  becames  a  trespasser  ah  initio,  see  "  The  Six 
Carpenters"  Case/'  8  Coke,  290. 

Entering  up  judgment  and  suing  out  execution  after  &  demand 
is  satisfied  is  malicious  abuse  of  process.  Bamett  v.  Reed,  51 
Pa.  St.  190. 

Levying  execution  for  an  excessive  amount  is  malicious  abuse 
of  process.  Sommer  v.  Wilt,  4  S.  &  ll.  19 ;  Churchill  v.  Siggers, 
3  El.  &  Black.  929. 

Suing  out  an  attachment  for  an  amount  greatly  in  excess  of  the 
debt  is  malicious  abuse  of  process.  Savage  v.  Brewer,  16  Pick 
453 ;  Moody  v.  Detsch,  86  Mo.  237. 

An  abuse  of  a  lawful  ari^st  is  also  fahe  imprisonment,  as 
cruelly  treating  the  arrested  person,  insulting  him,  depriving  him 
of  proper  food,  imposing  on  him  undue  hardships,  extorting  money 
from  him,  or  doing  to  him  any  other  like  wrong  not  within  the 
process.    Bishop,  §  210. 

In  Baldwin  v.  Weed,  17  Wend.  224  (233),  an  action  was 
brought  for  malicious  prosecution,  which,  it  was  held,  could  not 
be  sustained  upon  the  process  governing  that  action.  Nelson, 
Ch.  J.,  in  so  holding,  expresses  the  view  that  an  action  for  tres- 
pass, assault,  and  false  imprisonment  should  have  been  brought 
and  was  the  proper  remedy  for  excess  of  authority  and  abuse  of 
process.  Citing  Rodgers  v.  Breuster,  6  Johns.  125,  which  is  in 
turn  cited  in  Blakeley  v.  Weaver,  46  Hun,  174  (175),  to  the 
point  that,  while  reasonable  intendments  may  go  in  support  of 
official  purposes  and  acts  of  ministerial  officers,  they  will  be  charge- 
able for  an  abuse  of  their  authority  in  the  execution  of  process 
which  results  in  unreasonable  and  unnecessary  oppression  or  preju- 
dice to  the  persons  against  whom,  or  against  whose  property,  it 
is  issued.     Citing  also  Piatt  v.  Sherry,  7  Wend.  236. 
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In  the  latter  case  it  is  said  that,  for  maliciously  and  unreason- 
ably executing  process,  with  intent  to  oppress,  for  keeping  prop- 
erty in  an  unsafe  place  upon  execution,  and  exposing  it  to  destruc- 
tion, and  in  numerous  other  instances,  the  only  remedy  is  at  com- 
mon law.     Citing  Jenner  v.  Joliffe,  9  Johns.  381. 

Where  the  process  of  the  court  is  illegally  and  wrongfully  used 
to  compel  the  surrender  of  property  or  rights,  the  right  of  action 
accrues  to  the  party  injured.  Hazard  v.  Harding,  63  How.  Pr. 
327. 

In  Brown  v.  Feeter,  7  Wend.  301,  it  was  held  that  an  action 
lies  against  a  party  who  wrongfully  and  willfully  takes  out  an 
execution  under  a  judgment,  which  he  knows  to  be  paid  and 
satisfied,  whereby  the  property  of  the  defendant  is  taken  and  sold, 
and  to  support  the  action  it  is  not  necessary  to  allege  and  prove 
actual  malice. 

If  cruelty,  malice,  or  oppression  appear  to  have  governed  or 
aggravated  the  imprisonment,  they  shall  not  cover  themselves 
with  a  thin  veil  of  legal  forms,  nor  escape  under  a  cover  of  a  justi- 
fication the  most  technically  regular.  1  T.  R.  536 ;  Esp.  Dig.  323. 
Classed  as  a  principle  from  this  case  that,  "  though  the  original 
arrest  maj  be  warrantable,  yet  for  any  subsequent  oppression  or 
cruelty  an  action  lies."  Cited  Doyle  v.  Russell,  30  Barb.  300 
(305). 

In  Bebinger  v.  Sweet,  1  Abb.  N.  O.  263,  it  is  held  that  a  com- 
plaint alleging  that  defendant  led  plaintiff  into  making  a  hard 
and  unconscionable  lease,  and  then,  after  plaintiff  had  sown  crops, 
etc.,  turned  him  off  and  procured  his  arrest  on  a  malicious  charge 
of  embezzlement  and  took  possession  of  his  household  goods,  and 
that  all  these  acts  were  in  pursuance  to  defendant's  plan  to  dam- 
age plaintiff,  states  facts  sufficient  to  constitute  a  cause  of  action 
for  abuse  of  process. 

Neither  a  judgment  creditor  nor  an  oflScer  is  justified  in  using 
the  process  of  the  court  aggressively  to  the  injury  of  the  debtor  or 
any  third  person.  A  party  who  directs  and  the  oflScer  who  makes 
the  oppressive  levy  is  responsible  for  the  unlawful  act ;  although 
there  be  no  actual  corruption  or  intentional  fraud  on  the  part  of 
the  sheriff,  under  such  circumstances,  yet,  if  he  abuse  his  trust,  he 
is  answerable  therefor.    Cantine  v.  Clark,  41  Barb.  629. 

It  is  an  abuse  of  the  process  of  the  court  to  issue  execution  upon 
a  satisfied  judgment,  and  seek  to  enforce  the  same  by  levying  upon 
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and  selling  the  property  of  the  defendant.  Swarm  v.  Saddlemyer, 
8  Wend.  76,  cited  Buffalo  Lubricating  Oil  Co.  v.  Everest,  30  Hun, 
586. 

In  Dishaw  v.  Wadleigh,  15  App.  Div.  206,  44  N.  Y.  Supp.  207, 
78  St.  Kep.  207,  in  opinion  Herrick,  J.,  the  authorities,  with  refer- 
ence to  abuse  of  process,  are  collated  and  considered.  The  conclu- 
sion arrived  at  is  that,  if  legal  process  is  willfully  made  use  of  for 
a  purpose  not  justified  by  law,  it  is  an  abuse  for  which  an  action 
will  lie.  In  such  an  action  it  is  not  necessary  that  the  plaintiff 
should  allege  or  prove  that  the  proceeding  complained  of  has  ter- 
minated. So  held  where  the  defendant  caused  a  subpoena  and 
attachment  to  be  issued,  not  for  the  purpose  of  procuring  the  at- 
tendance of  the  plaintiff  as  a  witness  in  the  former  case,  but,  under 
the  idea  that  such  claim  was  small,  he  would  pay  it  rather  than 
submit  to  the  discomfort  and  expense  of  attending  court  at  a  great 
distance  from  his  residence.  Held,  that  such  a  use  of  subpoenas 
was  a  perversion  and  abuse  of  process  of  the  court,  and  calculated 
to  bring  the  administration  of  justice  into  reproach  and  contempt 
Same  case,  4  IN".  Y.  Annot  Cas.  170,  followed  by  note  on  "Actions 
for  Abuse  of  Process." 

An  oflScer  may  also  become  liable  for  arresting  or  holding  a 
person  under  process  which  has,  for  any  reason,  become  void,  as 
in  Davis  v.  Bowe,  118  IN".  Y.  55,  where  it  was  held  liat,  where  a 
judgment  was  paid  and  discharged  of  record,  and  the  sheriff  re- 
ceived without  objection  an  order  to  discharge  the  judofment 
debtor,  who  is  out  on  bail  and  subsequently  rearrested,  he  was 
liable  for  false  imprisonment. 
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Subdivision  1.  Definitions   545 
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SUBDIVISION  1. 
DefiBittons. 

To  constitute  the  injury  of  false  imprisonment  there  are  two 
points  requisite :  First,  the  detention  of  the  person ;  second,  the 
unlawfulness  of  such  detention.  Every  confinement  of  the  person 
is  imprisonment,  whether  it  be  in  a  common  prison,  or  in  a  private 
house,  or  in  the  stocks,  or  even  by  forcibly  detaining  one  in  the 
public  streets.     3  Bl.  Oomm.  127. 

"  Freedom  of  the  person  includes  immunity  not  only  from  the 
actual  application  of  force,  but  from  every  kind  of  detention  and 
restraint  not  authorized  by  law."  Any  application  of  such  re- 
straint constitutes  the  wrong  of  false  imprisonment ;  which,  though 
35 
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generally  coupled  with  assault,  is  nevertheless  a  distinct  wrong. 
Pollock,  188. 

Fake  imprisonment  is  the  unlawful  and  total  restraint  of  the 
liberty  of  the  person.    Hale,  243. 

False  imprisonment  may  be  defined  most  simply  and  clearly  as 
any  unlawful  detention  of  the  person.  12  Am.  &  Eng.  Encyc.  of 
Law  (2d  ed.),  721. 

False  imprisonment  is  trespass  committed  by  one  man  against 
the  person  of  another  by  unlawfully  arresting  him  and  detaining 
him  without  lawful  authority.  3  Wait's  Action  and  Defenses 
305,  citing  Crowell  v.  Gleason,  10  Me.  325 ;  Coulter  v.  Lower,  35 
Ind.  285. 

Though  it  has  been  held  in  England  that  to  obstruct  one's  way 
so  as  to  prevent  him  from  passing  in  another  direction  was  not 
false  imprisonment,  still  it  seems  to  have  been  regarded  as  an  ac- 
tionable wrong.     See  Bird  v.  Jones,  7  Q.  B.  742. 

False  imprisonment  is  the  unlawful  restraint  of  a  person  con- 
trary to  his  will  either  with  or  without  process  of  law.  Thorp 
V.  Carvalho,  14  Misc.  Rep.  554,  36  N.  Y.  Supp.  1,  70  St  Rep. 
760.     Citing  7  Am.  &  Eng.  Encyc.  of  Law,  61. 

Any  actual  seizing  or  touching  of,  or  interfering  with  the  per- 
son which,  if  not  justified,  will  amount  to  ft  trespass,  will  sustain 
an  action  of  false  imprisonment.  Shuley  v.  Muley,  14  Week.  Dig. 
384. 

A  definition  of  false  imprisonment,  together  with  the  ele- 
ments which  constitute  the  wrong,  will  be  found  in  the  charge 
of  Qiegerich,  J.,  in  Limbeck  v.  Gerry,  15  Misc.  Rep.  663,  39  X. 
Y.  Supp.  95.  "  False  imprisonment  is  the  unlawful  restraint  of 
a  person  contrary  to  his  will,  either  with  or  without  process  of  law. 
It  is  a  trespass  to  the  person,  committed  by  one  against  another, 
by  unlawfully  arresting  and  detaining  him  against  his  will;  a 
direct  wrong  or  illegal  act  in  which  the  defendant  must  have  par- 
ticipated, or  the  act  must  have  been  of  his  direct  or  indirect  pro- 
curement. Two  things  are  requisite  in  order  to  constitute  the 
oflFense :  First,  detention  of  the  person ;  second,  the  unlawfulness 
of  such  detention.  A  pure,  naked,  unlawful  detention,  unaffected 
by  any  question  of  motive  or  purpose,  constitutes  false  imprison- 
ment The  want  of  lawful  authority  is  an  essential  element  of  the 
offense ;  malice  is  not" 

A  husband  who  has  procured  an  absolute  divorce  from  his  wife, 
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which  awards  him  custody  of  the  children,  is  nevertheless  liable 
for  false  imprisonment  for  having  his  former  wife  arrested  on  her 
refusing  to  give  up  a  child  of  whom  she  had  obtained  possession. 
The  court  says :  "  He  could  have  taken  the  child  by  force,  if  the 
decree  allowed,  in  a  gentle  manner;  but  he  could  not  arrest  the 
plaintiff  because  she  refused  to  volimtarily  give  up  the  child." 
Monjo  V.  Monjo,  53  Hun,  145,  6  N.  Y.  Supp.  132. 
.  An  assistant  clerk  at  a  police  station  was  held  to  be  justified  in 
ordering  the  temporary  removal  of  a  person  arrested  from  the  court- 
room if  the  orderly  proceedings  of  the  court  required  it,  even  if 
done  without  the  direction  of  the  court  or  its  officer.  Hopner  v. 
McOowan,  116  K  Y.  405. 

An  action  in  the  name  of  an  illegitimate  child  will  lie  against 
its  putative  father  for  false  imprisonment  where  he  wrongfully 
and  fraudulently  obtained  possession  of  the  child  and  retained 
possession  of  it,  because  he  has  no  right  to  the  custody  of  the  child 
as  against  its  mother.    Robalina  v.  Armstrong,  15  Barb.  247. 

By  virtue  of  section  3343,  subdivision  9,  of  the  Code  of  Civil 
Procedure,  the  term  "  personal  injury  "  includes  false  imprison- 
ment. 

SUBDIVISION  2. 
Distinguished  from  Malicious  Prosecution. 

There  is  much  confusion  in  the  authorities  in  distinguishing  be- 
tween false  imprisonment  and  malicious  prosecution,  and  they 
are  frequently  united  in  the  cases.  See  Perry  v.  Sutley,  18  N.  Y. 
Supp.  633 ;  Brown  v.  Chadsey,  39  Barb.  262 ;  Warren  v.  Dennet, 
17  Misc.  Eep.  86,  39  N.  Y.  Supp.  830,  criticised  in  12  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  731.  But  the  distinction  between  the  two 
is  radical.  Thus  in  Hobbs  v.  Ray,  18  R.  I.  84,  it  was  said :  "These 
actions  are  quite  distinct  and  different  from  each  other.  The 
action  of  trespass  for  false  imprisonment  lies  for  the  arrest,  or 
some  other  similar  act,  of  the  defendant  which,  upon  the  stating 
of  it,  is  clearly  illegal;  while  malicious  prosecution,  on  the  con- 
trary, lies  for  a  prosecution  which,  upon  the  stating  of  it,  is  mani- 
festly legal." 

The  nature  of  malicious  prosecution  was  thus  stated  in  Colter  v. 
Lower,  35  Ind.  285,  9  Am.  Rep.  735 :  "  If  the  imprisonment  is 
under  legal  process,  but  the  action  has  been  commenced  and 
carried  on  maliciously  and  without  probable  cause,  it  is  malicious 
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prosecution.    If  it  has  been  extra-judicial,  without  legal  process,  it 
is  false  imprisonment" 

It  seems  that  one  of  the  distinctions  between  action  of  false  im- 
prisonment and  action  for  malicious  prosecution  is  that  in  the 
latter  proof  of  actual  malice  is  vital  to  the  support  of  the  action 
and  not  merely  on  the  question  of  damages.  See  opinion  in  Von 
Latham  v.  Libbey,  38  Barb.  343. 

In  Warren  v.  Denniit,  17  Misc.  Rep.  87,  39  K  Y.  Supp.  830, 
the  court  thus  distinguishes  the  elements  which  underlie  the  two 
actions:  "  In  the  one  (action)  for  false  imprisonment,  the  plaintiff 
must  show  that  the  defendant  had  him  imprisoned  or  deprived  him 
of  his  liberty,  and  that  the  mode  or  process  was  unlawful  —  i.  e,, 
without  due  process  of  law.  He  must  prove  want  of  probable 
cause  and  malice  is  presumed.  The  defendant  may,  however,  dis 
prove  malice.  In  an  action  for  malicious  prosecution  the  plaintiff 
must  prove  that  the  process  was  regular  and  the  arrest  under  it 
lawful,  or  by  lawful  authority  acting  for  itself,  and  must  also 
prove  want  of  probable  cause  and  that  the  same  was  malicious. 
Here  malice  is  not  presumed,  but  must  be  proven."  Although  the 
causes  of  action  may  be  joined.  Marks  v.  Townsend,  97  N.  Y. 
690. 

And  in  Cunningham  v.  East  River  El.  Light  Co.,  60  N.  Y. 
Super.  282,  17  N.  Y.  Supp.  372,  the  distinction  between  false 
imprisonment  and  malicious  prosecution  was  stated  as  follows: 
"  It  is  well  settled  that  the  material  allegations  in  a  complaint 
in  an  action  for  false  imprisonment,  as  distinguished  from  one 
for  malicious  prosecution,  are  that  the  defendant  had  the  plaintiff 
imprisoned,  and  that  the  process  was  unlawful;  i.  e.,  without 
authority  of  law. 

The  action  cannot  be  maintained  where  the  process  was  regular 
and  the  arrest  under  it  lawful.  See  Ackroyd  v.  Ackroyd,  3  Daly, 
38;  Marks  v.  Townsend,  97  N.  Y.  590;  Nebenzahl  v.  Townsend, 
61  How.  Pr.  353. 

Where  the  power  to  arrest  exists  an  action  for  false  imprison- 
ment will  not  lie.  The  party  must  sue  for  malicious  prosecution. 
Christie  v.  Bergh,  15  Abb.  Pr.  (N.  S.)  51. 

In  Sleight  v.  Ogle,  4  E.  D.  Smith,  445,  and  Waldheim  v.  Sichel, 
1  Hilt.  45,  it  was  held  that  an  action  for  false  imprisonment  does 
not  lie  where  the  arrest  was  upon  legal  process.  If  such  arrest 
was  without  probable  cause  the  proper  remedy  is  for  malicious 
prosecution. 
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See  Thorp  v.  Carvalho,  14  Misc.  Eep.  564,  36  IST.  Y.  Supp.  1, 
70  St.  Rep.  760,  for  a  statement  of  the  distinction  between  ma- 
licious prosecution  and  false  imprisonment,  and  the  various  ele- 
ments which  must  be  shown  to  sustain  this  action. 

In  Brown  v.  Chadsey,  39  Barb.  261,  the  court  distinguishes  be- 
tween the  action  for  false  imprisonment  and  malicious  prosecu- 
tion. These  two  classes  of  wrongs  and  remedies  require  different 
rules,  although  the  pleading  and  evidence  are  not  essentially  dis- 
tinct. In  an  action  for  false  imprisonment  the  gist  of  the  action 
is  unlawful  detention.  Malice  in  the  defendant  will  be  inferred  so 
far,  at  least,  as  to  sustain  the  action,  and  the  only  bearing  of  evi- 
dence to  show  or  disprove  actual  malice  is  upon  the  question  of 
damages.  *  *  *  In  the  action  for  malicious  prosecution,  on 
the  other  hand,  it  is  not  necessary  that  the  prosecution  or  the  arrest 
should  have  been  unlawful  or  unjustifiable  upon  its  face;  but  it 
must  have  been  malicious  and  without  probable  cause.  Malice 
and  want  of  probable  cause  are  the  gist  of  the  action  and  must 
be  both  stated  and  made  out.  See  opinion  in  this  case  at  pages 
261-263,  for  an  excellent  discussion  of  the  distinctive  features  of 
the  two  actions. 

In  Famam  v.  Fealey,  56  N.  Y.  453,  the  court  distinguishes 
between  false  imprisonment  and  malicious  prosecution  as  follows : 
**  If  in  this  action  the  defendant  had  no  such  direct  agency  in  the 
original  arrest  of  the  plaintiff  as  to  make  him  liable  in  an  action 
for  false  imprisonment,  the  action  may  be  maintained  as  one  in 
the  nature  of  malicious  prosecution,  if  the  subsequent  arrest  upon 
the  warrant  issued  by  a  magistrate  was  instigated  by  him  ma- 
liciously and  without  probable  cause."  And  the  court  then  adopts 
the  distinction  between  the  two  forms  of  actions  as  stated  by  Ash- 
hurst,  J.,  in  Morgan  v.  Hughes,  2»T.  R.  114,  as  follows:  "  Where 
the  immediate  act  of  imprisonment  proceeds  from  the  defendant 
the  action  must  be  trespass,  and  trespass  only ;  but  where  the  act 
of  imprisonment  by  one  person  is  in  consequence  of  information 
from  another,  then  action  on  the  case  is  the  proper  remedy,  because 
the  injury  is  sustained  in  consequence  of  the  act  of  that  other. 
To  support  the  action  for  malicious  prosecution  where  the  arrest 
was  made  upon  a  warrant  issued  by  a  magistrate  having  jurisdic- 
tion to  issue  it,  it  must  appear  that  the  prosecution  was  instigated 
by  the  defendant  and  the  onus  is  upon  the  plaintiff  to  show  that 
the  defendant  was  the  prosecutor  and  that  the  prosecution  was 
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without  reasonable  or  probable  cause.*'  See  also  Bums  v.  Erhen, 
40  N.  Y.  463. 

An  action  for  false  imprisonment  cannot  be  maintained  where 
the  power  to  make  the  arrest  existed,  and  if  such  power  is  exer- 
cised without  probable  cause  and  with  malice  the  proper  remedy 
is  action  for  malicious  prosecution.  Stage  Horse  Cases,  15  Abb. 
Pr.  (K  S.)  51. 

Where  the  plaintiff  joined  actions  for  false  imprisonment  and 
malicious  prosecution,  and  the  court  refused  to  dismiss  the  com- 
plaint as  to  the  latter,  and  the  jury  found  for  the  defendant 
thereon,  it  was  held  that  it  was  so  distinct  from  the  other  cause  of 
action  that  the  jury  was  not  prejudiced  by  the  ruling.  Thome  v. 
Turck,  18  Week.  Dig.  550,  s.  c,  94  N.  Y.  90. 

ABTICLE  n. 
REMEDIES.  ,^^^ 

Subdivision  1.  Criminal  action 650 

2.  Habeas  corpus 550 

3.  No  injunction  granted 551 

4.  Jurisdiction 551 

5.  Statute  of  limitations 552 

6.  Survival  and  assignment 553 

SUBDIVISION  1. 
Criminal  Action. 
Like  many  other  personal  injuries  false  imprisonment  may  give 
rise  to  criminal  as  well  as  civil  action.  See  §§  119,  168,  556, 
of  Penal  Code.  The  last  section  is,  in  substance,  as  follows: 
"A  public  officer,  or  a  person  pretending  to  be  such,  who  unlaw- 
fully and  maliciously,  under  pretense  or  color  of  official  authority, 

(1)  arrests  another  or  detains  him  against  his  will  *  *  *  is 
guilty  of  a  misdemeanor." 

SUBDIVISION  2. 
Habeas  Corpus. 

For  false  imprisonment  there  are  three  possible  means  of  re- 
lief:  (1)  A  criminal  action  where  allowed  by  criminal  statutes; 

(2)  proceedings  in  habeas  corpus;  (3)  civil  action  for  damages. 
In  former  times  there  were  four  writs  by  which  one  may  be  re- 
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Stored  to  his  liberty  after  false  imprisonment  (see  3  Bl.  Comm. 
128).     But  all  are  now  obsolete  save  habeas  corpus. 

Habeas  corpus  is  to  end  the  imprisonment  and  regain  liberty 
(see  1  Fiero  on  Special  Proceedings  [2d  ed.],  57) ;  and  is  a  spe- 
cial proceeding.  The  civil  action  is  to  recover  damages  for  the 
wrong  and  lies  whether  the  habeas  corpus  has  been  brought  or  not. 

The  custodian  of  a  prisoner  who  is  discharged  upon  habeas 
corpus  has  no  interest  in  the  subject-matter  and  would  not  be 
compromised  in  a  future  action  for  false  imprisonment.  The  de- 
cision in  habeas  corpus  would  not  bind  him.  Matter  of  Quinn, 
2  App.  Div.  104,  37  N.  Y.  Supp.  534,  73  St.  Rep.  149. 

SUBDIVISION  8. 
No  Injunction  Granted. 
In  Davis  v,  American  Society,  etc.,  75  N.  Y.  362,  it  was  held 
that  an  equitable  action  will  not  lie  to  restrain  an  officer  of  a 
society  for  the  prevention  of  cruelty  to  animals  from  making  an 
arrest  for  a  violation  of  the  statute.  The  question  whether  there 
has  been  a  violation  of  such  statute  cannot  be  determined  in  an 
equitable  action.  The  guilt  of  a  person  accused  of  a  crime  is  to 
be  determined  in  a  common-law  court  by  a  jury. 

SUBDIVISION  4. 
Jurisdiction. 

By  virtue  of  section  2863,  subdivision  3,  of  the  Code,  a  jus- 
tice  of  the  peace  cannot  take  cognizance  of  a  civil  action  where 
it  is  brought  to  recover  damages  for  false  imprisonment. 

A  civil  action  for  false  imprisonment  is  not  included  within 
the  statutory  jurisdiction  of  the  municipal  courts  of  city  of  New 
York.  See  Code,  §  3215.  Nor  of  The  City  Court  of  Albany  or 
Troy.     See  Code,  §  3223. 

As  regards  the  jurisdiction  of  the  courts  of  the  city  and  county 
of  New  York  over  territory  in  the  lower  bay,  which  constitutes 
the  county  of  Kings,  under  the  Consolidation  Act  (Laws  of  1882, 
chap.  410),  see  Midford  v.  Kann,  32  App.  Div.  228,  52  N.  Y. 
Supp.  995. 

By  virtue  of  section  317,  subdivision  2,  Code  of  Civil  Proced- 
ure, the  City  Court  of  New  York  has  jurisdiction  in  an  action 
in  favor  of  or  against  a  person  "  belonging  to  or  on  board  of  a 
vessel  in  the  merchant  service  to  recover  damages  for  false  im- 
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prisonment  committed  on  board  the  vessel,  upon  the  high  seas, 
or  in  a  place  without  the  United  States.  But  this  section  does 
not  confer  upon  the  City  Court  authority  to  proceed  as  a  court  of 
admiralty  or  maritime  jurisdiction."  Note  that  section  3187, 
applicable  to  proceedings  in  certain  marine  cases,  provides  that 
the  article  does  not  prevent  plaintiff  from  commencing  and  con- 
ducting in  the  ordinary  manner  an  action  for  a  cause  specified 
in  section  317,  subdivision  2. 

The  Supreme  Court  has  jurisdiction  and  is  bound  to  entertain 
an  action  for  false  imprisonment  between  residents  of  the  State 
for  imprisonment  by  the  plaintiff  in  a  foreign  country.  Tupper 
V.  Morin,  25  Abb.  N.  C.  398,  12  K  Y.  Supp.  310,  distinguish- 
ing Burdick  v.  Freeman,  10  St.  Kep.  756,  cited  61  App.  Div.  342. 

There  are  many  statutes  relating  to  both  civil  and  criminal  ac- 
tions bearing  upon  the  legality  or  illegality  of  the  imprisonment. 
These  various  statutes  must,  of  course,  be  consulted  by  the  prac- 
titioner when  a  case  of  false  imprisonment  arises  under  them.  For 
instance,  the  duration  of  the  imprisonment  of  a  person  convicted 
under  civil  process  is  limited  by  section  111  of  Code  of  Civil  Pro- 
cedure. There  can  be  no  imprisonment  for  money  due  on  inter- 
locutory costs.  §  15.  The  time  of  arrest  in  justices'  courts  is 
limited.  §  2900.  See,  generally,  sections  of  Code  relating  to 
Imprisonment  for  Contempt;  Discharge  of  Judgment  Debtor; 
Discharge  from  Execution  against  Person,  etc. 

SUBDIVISION  5. 

Statute  of  Limitations. 

By  provisions  of  section  384  of  the  Code  of  Civil  Procedure 
an  action  for  false  imprisonment  is  among  those  which  must  be 
commenced  within  two  years. 

The  action  of  false  imprisonment  is  barred  in  two  years.  Hur- 
leJiy  V.  Martin,  31  St.  Rep.  471,  10  N.  Y.  Supp.  92. 

Where  the  tort  is  continuing  the  right  of  action  is  also  con- 
tinuing. Moak's  Underbill  on  Torts,  69,  citing  Whitehouse  v. 
Fellowes,  10  C.  B.  (X.  S.)  765.  This  very  continuance  of  the  im- 
prisonment de  die  in  diem  is  a  new  imprisonment,  and,  therefore, 
the  bar  of  limitation  commences  to  run  from  the  last,  and  not 
from  the  first,  day  of  the  imprisonment.  Moak's  Underbill  on 
Torts,  69,  citing  Hardy  v.  Ryle,  9  B.  &  C.  608. 

Where  the  plaintiff  alleged  that  he  was  confined  in  an  insane 
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asylum  pursuant  to  a  conspiracy  between  defendants,  he  does  not 
thereby  enlarge  the  scope  of  the  action  and  make  applicable  a 
different  rule  of  limitations  than  that  which  applied  to  the  action 
of  false  imprisonment.  Such  action  is  govern^  by  the  two  years'  • 
limitation  and  not  by  the  six  years'  limitation  applicable  to  an 
action  for  personal  injury  where  no  other  period  of  limitation 
is  prescribed.  Oakes  v.  Oakes,  55  App.  Div.  576,  101  St.  Rep. 
427,  67  N.  Y.  Supp.  427. 

It  should  be  noted  that  the  arrest  once  at  an  end  the  statute 
begins  to  nm.  In  Dusenhury  v.  Kielly,  58  How.  Pr.  286,  it  was 
said :  "  The  action  for  false  imprisonment  accrues  the  instant 
the  imprisonment  takes  place  and  becomes  complete  the  moment 
the  imprisonment  ceases."  This  case  was  affirmed  in  85  N.  Y. 
383.  In  this  case  the  warrant  on  which  the  arrest  was  made  was 
dismissed,  vacated,  and  set  aside  although  the  proceedings  were 
continued.  The  court  held  that  the  statute  began  to  run  at  the 
termination  of  the  imprisonment,  and  that  the  subsequent  pro- 
ceedings did  not  amount  to  a  continuance  of  the  original  impris- 
onment. "  If  the  proceedings  continued  the  imprisonment  con- 
tinued." Again,  in  Van  Ingen  v.  Snyder,  24  Hun,  81,  it  was 
held  that  the  right  of  action  began  when  the  imprisonment  ceased, 
citing  Dusenbury  v.  Kielly,  supra, 

SUBDIVISION  6. 

Survival  and  Assignment. 

By  virtue  of  section  1910,  subdivision  1,  Code  of  Civil  Proced- 
ure, an  action  to  recover  damages  for  personal  injury  cannot  be 
transferred,  and  by  virtue  of  section  3343,  subdivision  9,  an  ac- 
tion for  false  imprisonment  is  included  among  those  actions  for 
personal  injuries. 

As  to  assignment  of  an  action  for  false  imprisonment,  see  Chap- 
man V.  Dyett,  11  Wend.  33. 

By  directing  the  illegal  issuance  of  a  body  execution  a  creditor 
becomes  a  joint  tort  feasor  with  his  attorney,  and  the  assignment 
by  the  plaintiff  to  him  of  the  claim  against  the  attorney  in  con- 
sideration of  the  discharge  of  the  original  judgment  also  dis- 
charges the  attorney.  The  court  says :  "  The  law  will  not  permit 
the  principal  tort  feasor  to  buy  and  enforce  against  his  subordi- 
nates claims  for  damages  occasioned  by  his  instructions."  Baker 
V.  Secor,  22  St.  Rep.  97,  4  N.  Y.  Supp.  303. 
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ABTICLE  m. 
ELEMENTS  OF  THE  WRONG, 

PAGE. 

Subdivision  1.  Malice  not  essential 654 

2.  Probable  cause 656 

3.  Detention  is  necessary 658 

4.  Physical  compulsion  not  necessary 559 

6.  Place  of  detention  is  immaterial 560 

6.  Detention  must  be  against  will  of  plaintiff. .   561 

7.  Detention  originally  lawful  may  become  un- 

lawful      562 

8.  Termination  of  detention  —  when  necessary .   564 

SUBDIVISION  1. 
Ifalioe  not  EsaentiaL 

One  of  the  features  distinguishing  false  imprisonment  froni 
malicious  prosecution  is  that  in  the  former,  malice  is  not  neces- 
sary. For  example,  it  is  false  imprisonment  where  an  officer, 
though  in  good  faith,  arrests  the  wrong  person.  See  Price  v. 
Harwood,  3  Campb.  108.  So,  too,  where  the  right  person  is  ar- 
rested, but  the  warrant  describes  him  by  the  wrong  name.  Scott 
V.  Ely,  4  Wend.  555 ;  Oumsey  v.  Lovell,  9  Wend.  319. 

At  common  law  trespass,  not  case,  lay  for  false  imprisonment. 
Accordingly,  liability  proceeded,  not  on  the  theory  of  evil  motive 
or  of  negligence,  but  of  acting  at  peril.  Therefore,  to  entitle  plain- 
tiff to  recover,  it  is  not  necessary  for  him  to  allege  or  prove  either 
malice  or  want  of  probable  cause.  Malice  is  material  only  so  far 
as  the  question  of  damages  is  concerned.  It  is  immaterial  whether 
the  detention  be  accomplished  with  or  without  legal  process.  Hale 
on  Torts,  244,  citing  Cunningham  v.  East  River  El.  Co.,  17 
N.  Y.  Supp.  372 ;  Rosen  v.  Stein,  54  Hun,  179,  7  N.  Y.  Supp. 
368 ;  Hewitt  v.  Newburger,  66  Hun,  230,  20  N.  Y.  Supp.  913. 

Of  malice  as  an  element  in  false  imprisonment,  the  court,  in 
Stevens  v.  O'Neill,  51  App.  Div.  366,  64  N.  Y.  Supp.  663,  98 
St.  Rep.  663,  says :  "  The  law  imputes  malice  to  an  unlawful  act. 
There  is  undoubtedly  a  difference  between  malice  which  the  law 
infers  from  the  act  itself,  and  malice  which  is  the  product  of  a 
proved  mental  operation.     The  court  had  the  right  to  submit  the 
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question  of*  malice  in  this  case.  From  the  very  grossness  of  the 
act  itself,  malice  may  be  inferred." 

Where  the  defendant's  servants  caused  the  plaintiff  to  be 
searched  on  the  suspicion  that  she  had  stolen  a  watch, —  Held,  that 
the  jury  might  infer  legal  malice  from  the  occurrence,  and,  where 
the  act  was  done  in  pursuance  of  a  system  adopted  in  the  defend- 
ant's store,  that  punitive  damages  might  be  awarded,  although 
there  was  no  evidence  of  express  malice.  Stevens  v.  O'Neill,  51 
App.  Div.  364,  98  St.  Rep.  663,  64  K  Y.  Supp.  663. 

On  this  point  the  Court  of  Appeals  says  "  that  malicious  mo- 
tives and  the  absence  of  probable  cause  do  not  give  to  a  party  an 
action  for  false  imprisonment.  They  may  aggravate  his  damage, 
but  have  nothing  to  do  with  the  cause  of  action."  Marks  v. 
Townsend,  97  N.  Y.  597. 

It  was  held  in  Perry  v.  Sutley,  46  St.  Eep.  61,  18  N.  Y.  Supp. 
633,  that  where  probable  cause  is  not  proved,  malice  may  be  in- 
ferred. 

In  Hewitt  v.  Newberger,  66  Him,  231,  48  St.  Rep.  811,  20 
N.  Y.  Supp.  913,  the  court  said:  "Evidence  offered  to  prove 
malice  was  properly  rejected.  Malice  is  not  an  element  of  false 
imprisonment."  Citing  7  Am.  &  Eng.  Encyc.  of  Law,  664.  But 
note  that  it  may  bear  upon  the  question  of  damage,  supra. 

In  false  imprisonment  the  want  of  probable  cause  must  be 
shown,  and  malice  need  not  be  proven  except  upon  the  question 
of  damages.  Thorp  v.  Carvalho,  14  Misc.  Rep.  554,  36  N.  Y. 
Supp.  1,  70  St.  Rep.  760.     (The  statement  is  open  to  criticism.) 

The  motive  of  the  defendant  is  a  proper  subject  for  investiga- 
tion to  enable  the  jury  to  pass  upon  the  question  of  exemplary 
damages.  Fuller  v.  Redding,  16  Misc.  Rep.  634,  39  N.  Y.  Supp. 
109. 

The  gist  of  the  offense  is  unlawful  imprisonment,  and  aver- 
ments of  malice  and  want  of  probable  cause  are  merely  matters 
in  aggravation  of  damages.    Ackroyd  v.  Ackroyd,  3  Daly,  38. 

Where  the  facts  alone  establish  want  of  probable  cause  malice 
will  be  inferred.  Rosekranz  v.  Haas,  1  Misc.  Rep.  220,  49  St. 
Rep.  222,  20  N.  Y.  Supp.  880. 

The  gist  of  the  action  for  false  imprisonment  is  unlawful  de- 
tention, and  motive  will  be  inferred,  so  far  at  least  as  to  sustain 
the  action ;  and  evidence  to  disprove  actual  motive  only  bears  upon 
the  question  of  damages.    Bums  v.  Erben,  40  N.  Y.  466. 
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Malice  is  not  an  essential  element  of  false  imprisonment.  Lim- 
beck V.  Gerry,  15  Misc.  Rep.  663,  39  N.  Y.  Supp.  95. 

In  Craven  v.  Bloomingdale,  30  Misc.  Rep.  650,  64  N.  Y.  Supp. 
262,  affirmed  54  App.  Div.  266,  the  rule  was  applied  that  puni- 
tive damages  may  be  recovered  if  the  arrest  was  wanton  or  op- 
pressive and  in  open  disregard  of  the  plaintiff's  right  to  personal 
liberty.  It  may  then  be  said  that  malice  has  been  shown  —  not 
malice  in  its  ordinary  sense,  but  legal  malice,  which  is  sufficient 
to  support  a  claim  for  punitive  damages.  Reversed  171  N.  Y. 
439. 

SUBDIVISION  2. 
ProlMible  Caiise. 

As  to  the  necessity  of  showing  want  of  probable  cause  there 
are  statements  pro  and  con  in  the  decisions.  On  this  point  see 
cases  digested  under  **  Malice,"  supra,  as  well  as  the  following: 

It  seems,  from  Stevens  v.  O'Neill,  51  App.  Div.  364,  64  N.  Y. 
Supp.  663,  98  St.  Rep.  663,  that  it  was  an  error  for  the  court  to 
charge  that  it  was  incumbent  upon  the  plaintiff  to  prove  that  there 
was  an  absence  of  probable  cause  for  her  detention ;  but  the  error 
if  any,  is  not  available  to  the  defendant  as  a  ground  for  a  new 
trial. 

But  in  Perry  v.  Sutley,  45  St.  Rep.  61,  18  N.  Y.  Supp.  633, 
it  was  held  that,  under  the  facts,  the  question  of  probable  cause 
should  have  been  submitted  to  the  jury.  The  court  said :  "  There 
must  be  want  of  probable  cause  and  malice.  But,  if  the  former 
is  established,  the  latter  may  be  inferred  therefrom."  Citing 
Murray  v.  Long,  1  Wend.  140 ;  Hall  v.  Suydam,  6  Barb.  83 ; 
Wanser  v.  Wyckoff,  9  Hun,  178. 

The  question  of  probable  cause  is  not  involved  in  an  action  for 
false  imprisonment.  Myers  v.  Clark,  41  N.  Y.  Super.  (J.  &  S.) 
107,  citing  40  N.  Y.  463. 

Want  of  probable  cause  must  be  proven  in  an  action  for  false 
imprisonment,  and  a  discharge  of  the  plaintiff  by  a  police  officer 
is  prima  facie  evidence  of  want  of  probable  cause  and  sufficient 
to  throw  the  burden  upon  the  defendant  to  prove  the  contrary. 
Rosekranz  v.  Haas,  1  Misc.  Rep.  220,  49  St.  Rep.  222,  20  K  Y. 
Supp.  880. 

Probable  cause  or  a  reasonable  ground  for  suspicion  against 
the  plaintiff  afford  no  justification  for  an  arrest  and  imprison- 
ment, unless  a  felony  has  been  actually  committed,  in  which  case 
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the  burden  of  proving  that  a  felony  has  been  committed  and  the 
facts  relied  upon  to  sustain  probable  cause  or  reasonable  ground 
for  suspicion  is  upon  defendant.    Burns  v.  Erben,  40  N.  Y.  466. 

Probable  cause  was  thus  defined  in  Limbeck  v.  Oerry,  15  Misc. 
Eep.  663,  39  N.  Y.  Supp.  95 :  "  Probable  cause  is  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  cautious  man  in  his  belief  that  the  per- 
son arrested  is  guilty  of  the  offense  with  which  he  is  charged.  It 
does  not  depend  upon  the  guilt  or  innocence  of  the  accused,  or 
upon  the  fact  that  a  crime  has  been  committed.  The  person  mak- 
ing the  criminal  accusation  may  act  upon  appearances,  and,  if  the 
apparent  facts  are  such  that  a  discreet  and  prudent  person  would 
be  urged  to  the  belief  that  a  crime  had  been  committed  by  the 
person  charged,  he  will  be  justified,  although  it  turns  out  that  he 
was  deceived  and  that  the  party  accused  was  innocent.  *  *  * 
But  mere  suspicion,  unwarranted  by  the  conduct  of  the  accused, 
or  by  facts  known  to  the  accuser  when  the  accusation  was  made, 
will  not  exempt  the  latter  from  liability  to  the  innocent  person 
for  damages  caused  by  his  arrest." 

Failure  to  prosecute  after  arrest  is  insufficient  to  show  want  of 
probable  cause  in  making  the  arrest.  Where  the  facts  are  not  dis- 
puted,  the  fact  of  probable  cause  is  for  the  court.  O'Dell  v.  Hat- 
field, 40  Misc.  Eep.  13,  81  N.  Y.  Supp.  158. 

Probable  cause  is  the  existence  of  such  facts  and  circumstances 
as  would  incite  the  belief  of  a  reasonable  man,  acting  on  the  facts 
within  the  knowledge  of  the  prosecutor,  that  the  person  charged 
was  guilty  of  the  crime  for  which  he  was  prosecuted.  Thorp  v. 
Carvalho,  14  Misc.  Rep.  558,  36  K  Y.  Supp.  1,  70  St.  Eep.  760, 
citing  14  Am.  &  Eng.  Encyc.  of  Law,  24. 

But  where  there  is  no  dispute  as  to  the  facts,  the  question  of 
probable  cause,  or  the  absence  or  want  of  probable  cause,  is  for  the 
court.  Thorp  v.  Carvalho,  14  Misc.  Eep.  558,  36  N.  Y.  Supp.  1, 
citing  Anderson  v.  How,  116  N.  Y.  336-338.  Note  that  the 
latter  case  also  involved  malicious  prosecution. 

The  question  of  probable  cause  is  a  question  of  law  where  the 
facts  are  not  in  dispute.  But  where  the  facts  are  controverted,  and 
there  is  a  conflict  of  evidence,  or  where  the  credibility  of  witnesses 
is  to  be  passed  upon,  then  it  is  a  question  for  the  jury  under  proper 
instruction.  Thompson  v.  Fish,  50  App.  Div.  72,  63  T^*.  Y.  Supp. 
352,  97  St.  Eep.  352,  citing  Fagnan  v.  Knox,  66  K  Y.  525  ; 
Anderson  v.  How,  116  N.  Y.  336. 
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If  an  arrest  or  imprisonment  is  charged  or  procured  upon  a 
charge  made  to  some  public  authority,  no  action  for  false  imprison- 
ment will  lie  against  the  person  who  made  the  charge  upon  a  mere 
ground  that  the  charge  was  false.  Pease  v.  Freiwald,  39  Misc. 
Eep.  549,  80  N.  Y.  Supp.  402,  citing  Cousins  v.  Swords,  14  App, 
Div.  338,  affirmed,  162  N.  Y.  625,  on  opinion  below,  which  holds, 
upon  the  authority  of  Thaule  v.  Krekeler,  81  K  Y.  428,  that,  to 
sustain  an  action  for  malicious  prosecution,  it  is  necessary  that 
the  plaintiff  should  allege  and  prove  that  there  was  no  probable 
cause  for  the  prosecution,  and  that  it  was  instituted  through  malice. 

SUBDIVISION  8. 
Detention  is  Necessary. 

It  is  imprisonment  to  stop  and  prevent  one  from  going  along 
a  highway  by  threats.  Bloomer  v.  State,  3  Sneed  (Tenn.),  66. 
Thus  it  was  said :  "  If  you  put  your  hand  upon  a  man  and  tell 
him  he  must  go  with  you,  supposing  you  have  the  right  and  power 
to  compel  him,  that  is  an  arrest."  Wood  v.  Lane,  6  Car.  &  P. 
774;  Whitehead  v.  Keyes,  3  Allen,  403;  Lansing  v.  Case,  4 
K  Y.  Leg.  Obs.  221 ;  Searles  v.  Viets,  2  T.  &  C.  224. 

But  a  partial  restraint  of  the  will  of  a  person  is  not  sufficient. 
The  imprisonment  is  more  than  a  mere  loss  of  power  to  go  wher- 
ever one  pleases ;  it  includes  the  notion  of  restraint  within  some 
limits  defined  by  a  will  or  power  exterior  to  our  own.  A  prison 
must  have  a  boundary,  and  that  boundary  the  party  imprisoned 
must  be  prevented  from  passing ;  he  must  be  prevented  from  leav- 
ing that  place,  within  the  bounds  of  which  the  party  imprisoning 
would  confine  him,  except  by  prison  breach.  And  where  the  plain- 
tiff attempted  to  pass  in  a  particular  direction,  but  was  prevented 
by  the  defendant  from  going  in  any  direction  but  one,  not  being 
that  in  which  he  had  endeavored  to  pass,  this  was  held  to  be  no 
imprisonment.    Bird  v.  Jones,  7  Q.  B.  743. 

So,  where  A.  had  a  chamber  adjoining  the  chamber  of  B.,  which 
had  a  door  opening  into  it,  by  which  there  is  an  exit,  and  A.  has 
another  door  which  C.  stops,  so  that  A.  cannot  go  out  by  that,  there 
is  no  imprisonment  of  A.  by  C,  because  A.  may  go  out  by  the  door 
in  the  chamber  of  B.,  though  he  be  a  trespasser  by  doing  it. 
Wright  v.  Wilson,  1  Id.  Raym.  739. 

Restraint  is  necessary,  and,  therefore,  where  a  person  remains 
in  the  jail  liberties  after  having  been  discharged  on  supersedeas 
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under  the  mistaken  idea  that  a  formal  discharge  is  requisite,  he 
has  no  action  for  false  imprisonment  Vfarm  v.  Constant^  4 
Johnc.  32. 

It  seems  that  if  an  order  is  made  that  a  commitment  issue^ 
which  order  directs  the  sheriff  to  rearrest  the  plaintiff,  but  no  such 
warrant  is  ever  served,  and  no  new  arrest  is  ever  made,  there  is 
no  imprisonment,  and  it  is  no  answer  that  the  plaintiff  thought  he 
was  coerced,  and  believed  he  was  in  the  custody  and  under  the 
necessity  of  obeying  an  order  of  the  court,  and  so  was  under  a 
sort  of  compulsion,  where  he,  through  his  attorney,  is  denying  the 
jurisdiction  of  the  court  and  insisting  that  its  order  is  illegal. 
Dusenhury  v.  Keiley,  85  N.  Y.  389. 

Where  plaintiff  was  arrested  by  a  private  person  who  claimed 
that  the  plaintiff  had  committed  a  misdemeanor,  and  who  himself 
took  the  plaintiff  to  the  police  station,  it  was  held  that  the  ques- 
tion as  to  whether  the  plaintiff  went  with  the  defendant  voluntarily 
was  a  question  for  the  jury.    Crumeill  v.  Hill,  2  City  Ct.  236. 

SUBDIVISION  4. 

Physical  Compulsion  not  Necessary. 

Physical  contact  is  not  necessary.  Thus,  if  a  bailiff  who  has  a 
process  against  any  one  says,  "  You  are  my  prisoner ;  we  have  a 
writ  against  you,''  upon  which  the  person  addressed  submits,  turns 
back  and  goes  with  him,  though  the  bailiff  never  touched  him,  yet 
it  is  an  arrest.  2  Addison  on  Torts,  697  (Dudley  ed.),  citing 
Oranger  v.  Hill,  4  Bing.  N.  C.  212 ;  Jones  v.  Jones,  13  Ired.  448. 

The  manual  touching  of  the  body  or  actual  arrest  is  not  neces- 
sary to  constitute  an  arrest  and  imprisonment.  It  is  sufficient  if 
the  party  be  within  the  power  of  the  person  and  submits  to  arrest. 
Gold  V.  Bissell,  1  Wend.  210. 

It  is  sufficient  arrest  if  the  party,  on  being  informed  that  an 
officer  has  a  warrant  for  him,  submits  to  such  officer's  control. 
Van  Voorhes  v.  Leonard,  1  T.  &  O.  148. 

Where  an  officer  told  the  plaintiff  he  had  a  warrant  for  him  for 
stealinff,  but  allowed  him  to  go  home,  and  they  subsequently  ap- 
peared before  a  justice,  who  dismissed  the  complaint,  it  was  held 
that  there  had  been  a  sufficient  arrest  to  maintain  action  for  false 
imprisonment.    Searles  v.  Viets,  2  T.  &  C.  224. 

The  fact  that  an  officer  goes  in  the  presence  of  the  plaintiff  and 
inquires  about  stolen  property,  and  shows  him  his  shield,  and 
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tells  him  to  come  along  with  him  to  defendant's  store^  is  an  arrest 
Callahan  v.  Searles,  78  Hun,  238,  60  St,  Rep.  214,  28  N.  Y.  Supp. 
904. 

The  actual  laying  on  of  hands,  or  personal  violence,  is  not  neces- 
sary to  constitute  an  arrest.  It  is  simply  necessary  that  the  ar- 
rested party  be  within  the  control  of  the  officer  or  other  person 
making  the  arrest,  and  submit  himself  to  such  control,  in  conse- 
quence of  some  claim  of  right  to  make  the  arrest,  or  authority  to 
make  it,  by  such  officer  or  other  person.  Any  deprivation  of  the 
liberty  of  another  without  his  consent,  whether  by  actual  violence, 
or  threats,  or  duress,  constitutes  an  imprisonment.  Limbeck  v. 
Gerry,  15  Misc.  Rep.  663,  39  N.  Y.  Supp.  95. 

In  an  action  for  false  imprisonment,  arising  from  a  search 
made  of  a  woman  who  was  accused  of  stealing  a  watch,  it  was 
held,  in  a  case  where  it  was  claimed  by  the  defendant  that  the 
plaintiff  wished  to  be  searched  in  order  to  clear  herself  of  the 
charge,  that  a  jury  may  properly  find  that  the  defendant's  em- 
ployees exercised  restraint  upon  the  plaintiff ;  that  the  latter  did 
not  willingly  submit  to  the  search,  and  that,  under  the  circum- 
stances, she  was  not  required  to  offer  physical  resistance  to  the 
attempt  to  search  her.  The  court  said :  "  It  seems  to  us,  when  we 
consider  the  situation  of  the  plaintiff,  that  she  was  in  the  store  of 
the  defendant,  surrounded  by  persons  employed  by  the  defendant, 
substantially  accused  of  being  a  thief ;  and  with  a  statement  made 
to  her,  '  You  will  have  to  be  searched ;'  that  this  was  the  exercise 
of  such  a  dominion  over  her  that  a  jury  might  very  properly  find 
that  restraint  was  exercised."  Stevens  v.  O'Neill,  51  App.  Div. 
364,  64  K  Y.  Supp.  663,  98  St.  Rep.  663. 

It  seems  to  be  a  general  principle  that  the  extent  of  restraint  is 
immaterial.  Thus,  a  defendant  was  held  liable  for  the  act  of  its 
servant  in  placing  his  hand  upon  a  woman  upon  charge  of  passing 
counterfeit  money,  calling  her  a  counterfeiter  and  a  common  pros- 
titute, and  telling  her  not  to  stir  until  he  had  procured  a  police- 
man, although  he  subsequently  let  her  go,  failing  to  find  such  an 
officer.    Palmeri  v.  Manhattan  El  Ry.  Co.,  133  K  Y.  261. 

SUBDIVISIGN  5. 
Place  of  Detention  is  Immaterial. 

As  a  general  rule,  the  place  of  restraint  is  immaterial.  It  is  not 
necessary  that  he  be  imprisoned  within  a  jail,  for  it  is  imprison- 
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ment  if  restraint  be  placed  upon  him  in  his  own  house  or  upon  the 
highway,  or  in  an  open  field.  1  Lib.  Assis.  (Year  Book  22  Edw. 
Ill),  p.  104. 

It  is  none  the  less  imprisonment,  even  though  the  plaintiff  had 
not  the  power  of  locomotion  before  the  imprisonment.  For  exam- 
ple, where  the  plaintiff,  who  was  then  sick  in  bed,  was  compelled 
by  threats  of  imprisonment  to  give  up  some  article,  which  he  did, 
this  was  held  to  be  imprisonment.  See  Granger  v.  Hill,  4  Bing. 
N.  C.  212. 

The  place  of  detention  is  immaterial.  Thus,  says  Blackstone, 
every  confinement  of  the  person  is  imprisonment,  whether  it  be 
in  a  common  prison,  or  in  a  private  house,  or  in  the  stocks,  or  even 
by  forcibly  detaining  one  in  the  public  streets.    3  Bl.  Comm.  127. 

But  a  mere  physical  retraint  in  one  direction  is  not  an  impris- 
onment where  there  are  means  of  escape.  Thus,  in  Bird  v.  Jones, 
7  Q.  B.  747,  where  two  policemen  prevented  plaintiff  from  con- 
tinuing his  way  on  the  footway  of  a  bridge,  but  told  him  he  might 
go  back  if  he  pleased,  which  the  plaintiff  refused  to  do,  it  was 
held  that  there  was  no  imprisonment. 

It  is  no  justification  to  an  action  for  false  imprisonment  against 
the  officers  of  a  bank  that  a  person  imprisoned  remained  in  the 
office  after  the  usual  time  of  closing,  and  was  detained  there  by 
the  locking  of  the  door,  although  he  knew  the  hour  at  which  the 
bank  was  usually  closed.    Woodward  v.  Washburn,  3  Den.  369. 

SUBDIVISION  6. 
Detention  Must  be  against  WUl  of  Plaintiff. 

To  constitute  false  imprisonment  it  is  necessary  that  the 
plaintiff  should  know  of  the  imprisonment.  Thus  it  was  held  that 
a  scholar,  who  was  detained  by  the  master,  could  not  recover  for 
false  imprisonment  where  it  was  shown  that  he  did  not  know  of 
the  restraint  upon  his  person.  Herring  v.  Boyle,  1  Cromp.,  M. 
&  R.  377. 

"  The  act  relied  upon  as  an  arrest  must  have  been  intended  as 
such  and  so  understood  by  the  party  arrested,  or  there  is  no  im- 
prisonment. *  *  *  If  the  plaintiff  goes  voluntarily  with  the 
person  making  the  arrest,  there  is  no  arrest.  *  *  *  Visiting 
a  police  station  with  an  officer  to  make  a  statement  does  not  con- 
stitute an  arrest.'*  Charge  of  the  court  in  Limbeck  v.  Oerry,  15 
Misc.  Rep.  663,  39  K  Y.  Supp.  95. 

36 
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Although  a  person  is  arrested  upon  a  void  warrant,  he  does  not 
lose  his  right  of  action  for  false  imprisonment  by  pleading  not 
guilty  before  the  magistrate,  and  consenting  to  adjournment  with- 
out raising  objection  to  the  validity  of  the  warrant  and  the  regu- 
larity of  the  proceedings.    Blythe  v.  Tompkins,  2  Abb.  Pr.  468. 

The  principle  that,  in  order  to  constitute  an  arrest,  the  plaintiff 
must  have  actually,  either  by  force  or  coercion,  submitted  to  such 
arrest,  is  illustrated  in  the  case  of  Dusenbury  v.  Keiley,  85  N.  Y. 
383,  in  which  case  the  plaintiff  had  been  arrested  under  the  Still- 
well  Act,  which  warrant  was  subsequently  vacated  and  the  plain- 
tiff discharged  from  custody.  In  a  subsequent  proceeding  by  cer- 
tiorari, the  order  was  reversed  and  the  proceeding  was  revived 
and  restored,  and  an  order  was  made  for  the  rearrest  of  the  plain- 
tiff, and  to  commit  him  to  jail,  which  warrant  was  never  served, 
and  no  new  arrest  was  made.  It  was  held  that  a  new  trespass  was 
not  committed,  and  the  contention  that  the  plaintiff  thought  he 
was  coerced,  and  that  it  was  necessary  to  obey  the  order  of  the 
court,  and  so  was  under  a  sort  of  compulsion,  was  not  sound,  in 
the  case  of  one  who,  through  his  attorney,  is  denying  the  jurisdic- 
tion of  the  court  and  insists  that  its  orders  are  illegal.  The  court 
cites  Wame  v.  Constant,  4  Johns.  32,  where  a  prisoner  stayed  on 
the  jail  liberties  after  a  supersedeas,  under  a  mistaken  idea  that 
his  liberty  was  not  regained  until  a  formal  discharge  by  the  sheriff, 
and  for  that  cause  brought  an  action  of  false  imprisonment.  It 
was  held  that  his  detention  was  his  own  act,  and  it  mattered  not 
that  he  was  mistaken  as  to  his  right. 

SUBDIVISION  7. 
Detention  Originally  Lawful  May  Become  UnlawfnL 

If  a  private  person  arrests  another  committing  or  attempting 
to  commit  a  crime  or  misdemeanor,  though  the  arrest  may  be  law- 
ful, he  must  take  the  person  before  a  magistrate  without  unneces- 
sary delay,  as  required  by  section  186,  Code  of  Criminal  Pro- 
cedure. Tohin  V.  Bell,  73  App.  Div.  41,  76  N.  Y.  Supp.  425,  110 
St.  Rep.  425. 

Where  a  person  is  arrested  by  an  officer  without  warrant  in  a 
case  where  he  should  be  immediately  and  without  delay  taken  be- 
fore the  nearest  magistrate,  a  superintendent  of  police  who,  with- 
out process,  directs  his  imprisonment  for  several  days  is  liable  for 
false  iTTipriponment.  Oreene  v.  Kennedy,  46  Barb.  16,  48  N.  Y. 
658. 
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Failure  to  take  a  prisoner  before  the  csourt  or  magistrate  without 
unnecessary  delay  makes  an  officer  a  trespasser  ab  initio,  and  liable 
for  false  imprisonment.  So  held  where  the  defendant  arrested 
plaintiff  on  Friday,  without  a  warrant,  and  took  him  to  the  court- 
room, but  did  not  call  the  attention  of  the  magistrate  to  the  case, 
and  thereafter  detained  him,  without  direction  of  the  magistrate, 
until  the  following  Monday,  when  he  was  discharged.  Pastor,  v. 
Regan,  9  Misc.  Rep.  547,  60  St.  Rep.  204,  30  N.  Y.  Supp.  657, 
citing  the  case  of  Tuhhs  v.  Tvkey,  3  Cush.  438,  where  it  was  held 
that  a  person  who  abuses  his  authority  becomes  a  trespasser  ah 
initio,  as  where  an  arrest  is  originally  lawful,  but  the  subsequent 
detention  is  illegal  and  unreasonable. 

Keeping  one  suspected  in  confinement  for  an  unreasonable  time, 
without  taking  him  before  a  magistrate,  may  be  false  imprison- 
ment.    See  Hopner  v.  McOowan,  116  N.  Y.  405. 

See  Nowak  v.  Waller,  31  St.  Rep.  458,  10  N".  Y.  Supp.  199, 
where  it  was  held  that  a  magistrate  having  jurisdiction  was  not 
liable  for  false  imprisonment  for  failing  to  take  an  examination 
of  the  plaintiff  and  his  witnesses  and  reducing  it  to  writing.  And 
that  the  party  arrested  cannot,  for  his  own  convenience,  make  a 
stipulation  to  appear  at  a  future  day  and  receive  parole,  and  then 
complain  that  he  was  not  immediately  taken  before  a  magistrate. 

Where  an  arrest  was  made  by  a  detective  employed  by  a  rail- 
road corporation  under  circumstances  showing  good  faith  in  the 
officer,  and  a  warranted  suspicion  that  the  person  was  either  a 
criminal  or  contemplated  the  commission  of  a  crime,  it  was  held 
that  the  company  was  not  liable  for  damages  caused  by  the  action 
of  the  police  sergeant  or  police  justice  in  detaining  the  person  ar- 
rested, unless  the  officer  making  the  arrest  requests  that  it  be  done. 
Newman  v.  N.  Y.,  L.  E.  &  W.  iJ.  R.  Co.,  54  Hun,  335,  27  St 
Rep.  135,  7  N.  Y.  Supp.  560. 

In  Reynolds  v.  Corp,  3  Oai.  267,  it  was  said  that  where  a  de- 
fendant has  been  liberated  from  confinement  for  want  of  being 
charged  on  execution,  trespass  will  not  lie  against  the  plaintiff  and 
his  attorney,  for  imprisoning  him  a  second  time,  on  an  execution 
issued  upon  the  old  judgment  in  the  suit  from  which  he  was  dis- 
charged, the  process  being  only  voidable. 

As  to  the  modem  rule,  see  Dusenhury  v.  Keiley,  85  N.  Y.  383. 

Where  a  person  has  been  lawfully  arrested  on  a  criminal  war^ 
rant,  and  is  subsequently  discharged  from  arrest  on  entering  a 
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recognizance,  the  warrant  has  spent  itself,  and  an  officer  cannot 
arrest  him  again  without  new  process.  Doyle  v.  Russell,  30 
Barb.  300. 

An  insolvent's  discharge  under  the  Two-thirds  Act  extinguishes 
an  existing  judgment  against  a  debtor  for  tort,  and,  therefore,  if 
he  is  subsequently  arrested  upon  such  judgment  the  party  making 
the  arrest,  as  well  as  the  attorney,  are  liable  for  false  imprison- 
ment, whether  they  were  notified  of  the  discharge  or  not,  though 
want  of  notice  of  discharge  goes  in  mitigation  of  damages.  Deyo 
V.  Van  Valkenburg,  6  Hill,  242. 

A  sheriff  who  received  from  the  attorney  for  a  judgment 
creditor  an  order  of  discharge  from  arrest  of  the  judgment  debtor, 
and  failed  to  make  objection  to  the  order  and  did  not  return  it 
but  failed,  nevertheless,  to  act  upon  it,  and  rearrested  the  judgment 
debtor,  who  sued  out  an  appeal,  was  held  liable  for  false  impris- 
onment. Davis  V.  Bowe,  118  N.  Y.  65,  27  St.  Rep.  862,  affirm- 
ing 3  St.  Rep.  631. 

In  Holley  v.  Mix,  3  Wend.  351,  it  was  held  that  false  imprison- 
ment will  lie  against  an  officer  and  a  complainant  in  a  criminal 
prosecution  where  they  combined  to  extort  money  from  a  party 
accused,  by  operating  upon  his  fears,  although  such  party  be  in 
the  custody  of  an  officer  on  a  valid  warrant  issued  on  a  charge 
of  felony.  In  a  note  to  this  case  it  is  stated  that  one  who  abuses 
an  authority  in  fact  thereby  becomes  a  trespasser  ab  initio,  but 
otherwise  if  he  abuses  an  authority  in  law.  Van  Brunt  v.  Schenck, 
13  Johns.  414;  Allen  v.  Crofoot,  5  Wend.  606 ;  Dumont  v.  Smith, 
4  Den.  319 ;  CamicJc  v.  Myers,  14  Barb.  9. 

For  the  statutory  penalty  to  which  a  sheriff  or  jailer  is  liable 
for  refusing  to  discharge  a  prisoner  in  certain  cases,  who  has  been 
arrested  on  an  execution  issued  by  a  justice  of  the  peace,  see  Code 
Civ.  Proc,  §  3035. 

SUBDIVISION  8. 
Termination  of  Detention  —  When  Necessary. 

The  rule  in  regard  to  the  necessity  for  the  termination  of  the 
criminal  proceedings  upon  which  an  action  is  founded  is  thus 
stated  in  Cunijf  v.  Beecher,  84  Hun,  140,  32  N.  Y.  Supp.  1067 : 
"  It  is  the  law  of  the  State  that  a  party  cannot  maintain  a  civil 
action  for  damages  for  malicious  prosecution  or  false  imprison- 
ment where  his  arrest  has  been  followed  by  conviction  in  a  crim- 
inal court  and  that  conviction   remains  unreversed,   unless  he 
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shows  the  fact  that  his  conviction  was  obtained  by  fraud  or  conspi- 
racy, and  that  fraud  or  conspiracy  must  be  one  in  which  the  court 
and  the  person  whom  he  proceeded  against  participated.  *  *  * 
The  person  who  is,  or  who  believes  himself  to  have  been,  unjustly 
arrested  and  convicted,  must  procure  a  reversal  of  such  judgment 
before  he  can  maintain  a  civil  action  for  damages."  Citing  Rob- 
bins  V.  Bobbins,  133  N".  Y.  597 ;  Oppenheimer  v.  Manhattan  By* 
Co.,  18  X.  Y.  Supp.  411. 

The  principle  that  there  must  be  a  termination  of  the  prosecu- 
tion in  order  to  sustain  an  action  for  false  imprisonment  is  illus- 
trated in  Atwood  v.  Beime,  73  Hun,  547,  26  N.  Y.  Supp.  149, 
59  St.  Kep.  264.  In  that  case  two  cross-complaints  for  assault 
and  battery  were  made  and  one  complaint  for  larceny.  One  of 
the  assault  cases  was  tried  three  times  before  a  verdict  was  reached, 
and  the  parties,  their  counsel,  and  the  justice,  being  tired  of  the 
proceeding,  agreed  that  the  parties  should  be  absent  from  court 
on  the  day  to  which  the  proceedings  were  adjourned  and  each  com- 
plaint thus  fell  for  want  of  prosecution.  It  was  held  that  it  was 
not  such  a  termination  of  proceedings  as  would  sustain  an  action 
for  false  imprisonment  The  disposition  of  the  matter  was 
judicious  and  creditable  to  all  concerned,  but  it  was  not  such  a 
termination  of  the  prosecution  as  would  sustain  an  action.  In 
principle  it  was  a  compromise  or  an  abandonment  of  the  proceed- 
ings by  mutual  consent,  and  no  real  determination  has  been  had. 
On  that  ground  the  plaintiff's  case  fails. 

It  was  held,  however,  by  the  Court  of  Appeals,  in  Fay  v. 
O'Neill,  36  X.  Y.  llj  that  for  the  purposes  of  an  action  of  false 
imprisonment  the  abandonment  of  the  charge  and  discontinuance 
of  the  prosecution  is  equivalent  to  a  discharge  from  the  accusa- 
tion. The  court  said :  "  It  was  sufficiently  shown  that  the  prose- 
cution was  at  an  end.  The  complaint  was  dismissed  by  the  magis- 
trate in  consequence  of  the  complainant  not  appearing  to  prose- 
cute at  the  time  to  which  the  case  was  adjourned.  This  was  a 
sufficient  termination  of  the  prosecution."  Citing  Clark  v.  Cleve- 
lend,  6  Ilill,  344;  Secor  v.  Babcoch,  2  Johns.  203;  Purcell  v. 
MacNamara,  9  East,  361;  Burhans  v.  Sanford,  19  Wend.  417; 
Watkins  v.  Lee,  5  Mees.  &  Wels.  270. 

Where  a  party  is  relieved  from  body  execution  issued  on  a 
judgment  previously  paid  or  discharged,  the  court  cannot  stipu- 
late that  he  shall  not  bring  an  action  for  false  imprisonment  on 
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granting  relief  from  arrest.  But  if  the  party  is  to  be  relieved 
from  arrest  because  of  mere  irregularity  the  court  may  require 
such  a  stipulation  as  a  condition.  Deyo  v.  Van  Valkenburg,  5 
Hill,  242. 

Where  the  plaintiff  has  been  illegally  arrested  by  virtue  of  a 
body  execution  issued  on  a  judgment  for  costs,  which  order  was 
set  aside,  the  plaintiff  thereupon  bringing  an  action  for  false  im- 
prisonment, it  was  held,  on  a  motion  by  defendant  to  have  the 
order  setting  aside  the  arrest  modified  so  as  to  impose  upon  the 
plaintiff  the  condition  that  he  should  not  bring  an  action  for  false 
imprisonment,  that  such  a  condition  could  not  be  imposed.  Cat- 
lin  V.  Adirondack  Ry.  Co.,  22  Hun,  493. 

Where  a  process  is  void  absolutely,  no  preliminary  proceedings 
to  vacate  or  set  aside  are  necessary  as  a  condition  to  the  mainte- 
nance of  the  action  for  false  imprisonment.  But  where  the  court 
has  jurisdiction  and  the  process  is  merely  irregular  by  reason 
of  the  nonperformance  of  a  preliminary  requirement,  or  the  ex- 
istence of  a  fact  not  disclosed  in  the  application  therefor,  such 
process  must  be  regularly  vacated  and  annulled  before  the  action 
of  false  imprisonment  can  be  maintained.  Fischer  v.  Langhein, 
103  N.  Y.  89. 

It  seems  that  where  a  warrant  of  arrest  has  been  issued  upon 
insufficient  affidavit,  an  action  against  the  party  instigating  the 
imprisonment  may  be  sustained  even  without  traversing  the  pro- 
ceedings upon  certiorari.  Freedenhurg  v.  Hendricks,  17  Barb. 
183,  citing  Prosser  v.  Secor,  5  Barb.  607. 

It  was  held  in  the  Court  of  Appeals,  in  an  action  which  joined 
malicious  prosecution  and  false  imprisonment  in  one  complaint, 
that  in  the  action  for  malicious  prosecution  a  final  judgment  on 
trial  so  far  terminates  the  proceeding  that  the  defendant  may  sue 
for  malicious  prosecution.  The  fact  that  an  appeal  from  the  judg- 
ment is  pending  when  the  action  is  commenced  simply  places  the 
risk  upon  him  of  an  adverse  decision  upon  appeal  which  will  de- 
feat his  action.    Marks  v.  Townsend,  97  N.  Y.  597. 

In  Deyo  v.  Van  Valkenburg,  6  Hill,  242,  it  was  held  that  one 
arrested  on  a  judgment  in  tort,  which  had  been  paid  or  otherwise 
discharged,  need  not  obtain  a  rule  setting  aside  the  process  in 
order  to  maintain  an  action  for  false  imprisonment.  Contra, 
where  the  action  is  founded  upon  a  mere  irregularity  in  issuing 
the  process* 
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It  is  held  that  where  a  party  has  been  arrested  on  a  warrant 
and  brought  before  a  justice  of  the  peace  charged  with  the  crime 
of  larceny,  and  the  hearing  is  adjourned,  that  the  action  of  a  spe- 
cial county  judge  in  discharging  the  prisoner  on  habeas  corpus 
instituted  before  him  on  the  adjourned  day,  and  before  any  fur- 
ther proceedings  before  the  justice,  the  writ  of  habeas  corpus  not 
running  to  the  constable,  and  he  not  being  present  on  the  pro- 
ceedings, that  it  did  not  operate  to  end  the  criminal  proceedings, 
although  the  justice  of  the  peace  took  no  further  action  in  the 
matter.  Yorce  v.  Opperiheim,  37  App.  Div.  69,  55  N.  Y.  &upp. 
596. 

An  arrest,  not  alleged  to  have  been  malicious,  made  imder  exe- 
cution of  justice's  judgment  for  a  penalty,  does  not  create  a  lia- 
bility for  false  imprisonment,  because  the  act  giving  the  penalty 
was  not  applicable,  if  the  judgment  remains  unreversed.  Haley 
V.  Connelh  17  Week.  Dig.  21. 

The  abandonment  of  a  criminal  charge  and  discontinuance  of 
the  prosecution  before  a  magistrate  is  equivalent  to  a  discharge 
from  the  action,  and  operates  as  a  termination  of  the  proceeding. 
Warren  v.  Dennett,  17  Misc.  Eep.  88,  39  N.  Y.  Supp.  830,  citing 
Fay  V.  O'Neill,  36  N.  Y.  13. 

See  Hopner  v.  McOowan,  116  N*.  Y.  405,  for  a  case  where  the 
court  held  that  in  the  particular  action  for  false  imprisonment 
the  termination  of  the  criminal  proceedings  against  the  plaintiff 
had  no  importance  although  such  a  fact  is  essential  in  an  action 
for  malicious  prosecution. 

ABTICLE  IV. 
ARREST  WITHOUT  PROCESS.  p^^^ 

Subdivision  1.  Arrest  by  private  person 567 

2.  Arrest  by  police  officer 570 

3.  Arrest  by  officer  on  complaint  of  private 

person 573 


SUBDIVISION  1. 

Arrest  by  PxiTate  Penon. 

The  cases  in  which  a  private  person  may  arrest  another  are  thus 

stated  in  section  183,  Code  of  Criminal  Procedure:  (1)  For  a 

crime  committed  or  attempted  in  his  presence;   (2)  When  the 
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person  arrested  has  committed  a  felony,  although  not  in  his 
presence. 

Note  that  section  184,  Code  of  Criminal  Procedure,  requires 
such  private  person  to  inform  the  party  arrested  of  the  cause 
thereof,  except  when  he  is  in  the  actual  commission  of  the  crime, 
or  when  he  is  arrested  on  pursuit  immediately  after  its  commis- 
sion. Section  186  requires  that  the  person  making  such  an 
arrest  shall  take  the  party  accused  before  a  magistrate  or  deliver 
him  to  a  police  officer  without  unnecessary  delay. 

In  regard  to  an  arrest  by  a  private  person  without  warrant 
where  an  affray  has  been  committed,  the  rule  is  thus  stated  in 
Phillips  V.  Trull,  11  Johns.  486 :  All  persons  whatever,  who  are 
present  when  a  felony  is  committed,  or  a  dangerous  wound  is 
given,  are  bound  to  apprehend  the  offenders.  So  any  person  what- 
ever, if  an  affray  be  made,  to  the  breach  of  the  peace,  may,  without 
a  warrant  from  a  magistrate,  restrain  any  of  the  offenders  in  order 
to  preserve  the  peace,  but  after  there  is  an  end  of  the  affray,  they 
cannot  be  arrested  without  a  warrant."  Adopting  the  statement 
in  3  Hawk.  P.  C.  174,  b.  2,  s.  20,  as  follows :  "  It  seems  clear, 
that  regularly,  no  private  person  can,  of  his  own  authority,  arrest 
another  for  a  bare  breach  of  the  peace  after  it  is  over." 

The  arrest  of  a  felon  may  be  justified  by  any  person  without 
a  warrant  whether  there  was  time  to  obtain  a  warrant  or  not,  if  a 
felony  has  in  fact  been  committed  by  the  person  arrested.  Thus, 
if  an  innocent  person  is  arrested  upon  suspicion  by  a  private  indi- 
vidual, the  person  making  the  arrest  is  excused  if  a  felony  was, 
in  fact,  committed,  and  there  was  reasonable  ground  to  suspect  the 
person  arrested  had  committed  it  But  if  no  felony  has  been 
committed  and  a  private  individual  arrests  without  a  warrant,  such 
arrest  is  ill^al.  An  officer,  however,  would,  in  such  a  case,  be 
justified  if  he  acted  upon  information  from  another,  which  he  had 
reason  to  rely  upon.     Holley  v.  Mix,  3  Wend.  351. 

Ordinarily  no  person  can  be  arrested  without  a  warrant.  But 
if  a  felony  or  breach  of  the  peace  is  committed  by  the  person 
arrested,  the  person  making  the  arrest  may  justify  it  without  a 
warrant,  whether  there  was  time  to  procure  a  warrant  or  not ;  yet 
if  an  innocent  person  be  arrested  upon  suspicion  by  a  private  in- 
dividual, such  individual  is  not  excused  unless  such  offense  has, 
in  fact,  been  committed,  and  there  was  reasonable  ground  to  sus- 
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pect  the  person  arrested.  Limbeck  v.  Oerry,  15  Misc.  Rep.  663, 
39  N.  Y.  Supp.  95. 

A  private  person  detecting  another  in  the  act  of  committing, 
or  attempting  to  commit^  a  crime  or  even  a  misdemeanor  may 
lawfully  arrest  him.  But  to  justify  the  arrest  he  must  immediately 
take  the  person  before  a  magistrate  without  unnecessary  delay  as 
required  by  section  185  of  the  Code  of  Criminal  Procedure. 
Tobin  V.  Bell,  73  App.  Div.  41,  76  K  Y.  Supp.  425,  110  St  Rep. 
425,  citing  Code  Crim.  Proc.,  §  183;  Greater  N.  Y,  Athletic  Club 
V.  Wurster,  19  Misc.  Rep.  443  (450),  43  N.  Y.  Supp.  703. 

Where  the  defendant  personally  arrested  and  detained  plaintiff 
in  a  police  box  until  a  police  wagon  came  to  take  her  to  the  station- 
house,  charging  her  with  kicking  over  his  barrel,  it  was  held  that 
he  was  liable  for  false  imprisonment.  On  the  trial  it  appeared 
that  some  boys  had  knocked  over  the  barrel.  The  court  said: 
"  No  crime  was  proven  against  the  plaintiff  and  none  was  commit- 
ted by  her.  The  defendant  had  no  right  to  arrest  her  without  a 
warrant.  §  183  of  Code  Crim.  Proc."  Ball  v.  Harrigan,  47  St. 
Rep.  384,  19  K  Y.  Supp.  919. 

In  regard  to  an  arrest  by  a  private  individual  the  rule  as  to 
liability  was  thus  stated  in  Bums  v.  Erben,  40  N.  Y.  463 :  "  As  a 
general  principle  no  person  can  be  arrested  or  taken  into  custody 
without  a  warrant.  But  if  a  felony  or  breach  of  the  peace  has  in 
fact  been  committed  by  the  person  arrested,  the  arrest  may  be 
justified  by  any  person  without  warrant,  whether  there  was  time 
to  procure  a  warrant  or  not ;  but  if  an  innocent  person  be  arrested 
upon  suspicion  by  a  private  individual,  such  individual  is  not  ex- 
cused unless  such  offense  has,  in  fact,  been  committed,  and  there 
was  reasonable  ground  to  suspect  the  person  arrested." 

Carl  V.  Ayres,  53  N.  Y.  17,  thus  states  the  rule  governing  the 
arrest  by  a  private  person  without  warrant :  "  A  person  making 
a  criminal  accusation  may  act  upon  appearances,  and  if  the  ap- 
parent facts  are  such  that  a  discreet  and  prudent  person  would  be 
led  to  the  belief  that  a  crime  had  been  committed  by  the  person 
charged,  he  will  be  justified,  although  it  turns  out  that  he  was 
deceived  and  that  the  party  accused  was  innocent.  Public  policy 
requires  that  a  person  shall  be  protected,  who  in  good  faith  and 
upon  reasonable  grounds  causes  an  arrest  upon  a  criminal  charge, 
and  the  law  will  not  subject  him  to  liability  therefor.  But  a  ground- 
less suspicion,  imwarranted  by  the  conduct  of  the  accused,  or  by 
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facts  known  to  the  aocuser,  when  the  aoensation  is  made,  will  not 
exempt  the  latter  from  liability  to  an  innocent  person  for  damages 
for  causing  his  arrest.  A  man  has  no  right  to  put  the  criminal 
law  in  motion  against  another  and  deprive  him  of  his  liberty  upon 
mere  conjecture  that  he  has  been  guilty  of  a  crime." 

Andrews,  Ch.  J.,  in  Famam  v.  Feeley,  66  N.  Y.  461,  says: 
"  To  justify  a  private  person  in  arresting  or  aiding  in  the  arrest 
of  another  witiiout  a  warrant  on  a  criminal  charge,  it  must  ap- 
pear that  a  felony  had  been  committed,  and  that  he  acted  circum- 
spectly and  upon  grounds  which  would  have  justified  a  careful 
and  prudent  person  in  believing  the  person  arrested  was  guilty 
of  the  crime.  The  burden  is  upon  him  to  show,  when  sued  for  the 
arrest,  that  the  circumstances  justified  the  suspicion,  and  if  this 
i.^  made  to  appear  he  is  not  liable,  although  the  accused  was,  in 
fact,  innocent."  See  Addison  on  Torts,  566 ;  Holley  v.  Mix,  3 
Wend.  364 ;  Brackett  v.  Eastman,  17  Wend.  32 ;  Carl  v.  Eyres, 
53  N.  Y.  14 ;  Holroyd  v.  Doncaster,  11  Moore,  440. 

In  Frost  v.  Pinkerion,  61  App.  Div.  666,  70  N.  Y.  Supp.  892, 
104  St  Rep.  892,  where  the  plaintiff  was  arrested  and  assaulted 
for  clandestinely  transmitting  information  in  regard  to  races  from 
the  Jockey  Club  groimds,  which  was  a  violation  of  the  regulations 
of  the  racecourse,  the  court  said :  "  Pinkerton  and  his  force  were 
private  citizens ;  the  plaintiff  was  not  engaged  in  the  commission 
of  a  misdemeanor,  but  at  most  only  a  violation  of  a  rule  or  regula- 
tion of  the  racecourse.  There  was  no  right,  therefore,  to  arrest 
the  plaintiff."     *     *     * 

Bail  may  arrest  their  principal  at  any  time  or  place,  or  may 
delegate  the  power  to  another  to  do  so.  Harp  v.  Osgood,  2  Hill, 
216;  Nicolls  v.  Ingersoll,  7  Johns.  146-163.  The  liability  of 
private  persons  as  complainants  where  the  arrest  is  made  by  an 
officer,  with  or  without  process,  will  be  found.  "  Arrest  by  officer 
on  complaint  of  private  person/'  subd.  3,  post, 

SUBDIVISION  2. 
Anest  by  Police  Officer. 

Although  an  arrest  by  a  private  person  is  excused  only  where 
a  felony  has  been  committed,  and  there  is  reasonable  ground  to 
suspect  the  person  arrested  of  its  commission,  yet  a  constable  is 
justified  in  making  an  arrest  without  a  warrant  although  no  felony 
has  in  fact  been  committed  if  he  has  reasonable  ground  to  sus- 
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pect  that  one  has  been  committed,  and  acts  in  good  faith  and  with- 
out evil  design.    Bums  v.  Erven,  40  N.  Y.  463. 

The  same  principle  was  applied  in  Newman  v.  N.  Y.,  L.  E.  & 
TT.  R.  B.  Co.,  64  Hun,  336,  27  St.  Kep.  135,  7  N.  Y.  Supp.  660, 
where  it  was  held  that  if  the  appearance  of  the  person  arrested  and 
the  circumstances  were  such  as  to  justify  a  careful  conclusion  on 
the  part  of  the  officer  that  the  plaintiff  had  either  committed  a  fel- 
ony or  was  about  to  commit  a  felony,  he  was  excused  for  making 
the  arrest,  although  it  might  turn  out  thereafter  that  the  suspicion 
was  unfounded. 

Where  a  person  is  arrested  without  a  warrant  he  must  "  imme- 
diately and  without  delay  "  be  taken  before  the  nearest  magistrate, 
and  a  superintendent  of  police  must  govern  his  officers  accordingly 
and  he  is  liable  for  false  imprisonment  if  he  directs  the  imprison- 
ment of  such  a  person  arbitrarily  and  without  process  of  law  for 
several  days.  Oreene  v.  Kennedy,  46  Barb.  16,  affirmed  without 
opinion,  48  N.  Y.  653. 

Where  the  offense  on  which  the  plaintiff  was  arrested  is  a  mis- 
demeanor, not  committed  in  the  officer's  presence,  an  arrest  with- 
out warrant  is  illegal,  and  renders  the  officer  making  it  liable  for 
false  imprisonment  Kolzen  v.  Broadway,  etc..  By.  Co.,  1  Misc. 
Kep.  148,  48  St  Eep.  656,  20  K  Y.  Supp.  700. 

An  officer  of  a  society  for  prevention  of  cruelty  to  animals  acting 
under  Laws  of  1867,  chap.  376,  has  authority  to  arrest  offenders 
violating  that  act,  without  first  obtaining  a  warrant  It  seems 
that  where  a  warrant  is  first  obtained  the  person  executing  it  will 
be  protected  whether  the  person  arrested  is  innocent  or  guilty,  and 
if  the  statute  alone  is  relied  upon  by  the  person  making  the  arrest 
he  is  only  protected  by  showing  that  the  person  arrested  was 
violating  the  law.  Davis  v.  American  Society,  etc.,  75  N.  Y.  362, 
affirming  6  Daly,  81. 

A  police  officer  arresting  without  a  warrant  or  reasonable  cause 
on  ground  of  felony  cannot  justify  such  arrest  where  the  person  is 
innocent  of  the  felony  by  reason  of  the  fact  that  he  was  subse- 
quently arraigned  and  convicted  of  a  misdemeanor  of  which  the 
officer  had  no  knowledge  at  the  time  of  the  arrest 

An  officer  who  arrests  a  person  without  a  warrant  upon  a  sus- 
picion, of  felony,  to  wit,  having  stolen  goods,  cannot  subsequently 
justify  the  arrest  upon  the  ground  that  the  plaintiff  committed  a 
misdemeanor  in  that  he  carried  concealed  weapons.    8nead  v.  Bonr 
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noil  49  App.  Div.  330,  97  St.  Hep.  553,  63  N.  Y.  Supp.  553,  af- 
firmed, 166  N.  Y.  325. 

The  court  said :  "  There  can  be  no  general  right  to  arrest  a  citi- 
zen for  an  undisclosed  offense.  The  statute  requires  the  officer 
to  inform  the  arrested  person  of  his  authority  and  the  cause  of  the 
arrest,  except  when  the  person  arrested  is  in  the  actual  commission 
of  a  crime.  *  *  *  Where  there  is  no  overt  act  of  criminality, 
or  visible  offense  committed  in  the  immediate  presence  of  the  offi- 
cer, he  must  inform  the  arrested  person  of  the  cause  of  the  arrest 
He  cannot  arrest  a  man  for  one  cause  and,  when  that  is  exploded, 
justify  for  another. 

An  arrest  can  be  made  under  section  177  of  the  Code  of 
Criminal  Procedure  by  a  peace  officer  without  a  warrant  only 
when  a  crime  has  been  committed  or  attempted  in  his  presence  or 
where  the  person  arrested  has  committed  a  felony  although  not 
in  his  presence,  or  where  the  felony  has,  in  fact,  been  committed 
and  the  officer  making  the  arrest  reasonably  believes  him  to  have 
committed  it.    People  v.  Hochsteim,  76  App.  Div.  25  (28). 

Where  a  police  officer,  without  a  warrant,  and  at  the  instigation 
of  the  defendant,  arrests  the  plaintiff,  in  a  case  where  a  felony 
had  in  fact  been  committed,  and  where  the  question  as  to  reason- 
able cause  is  in  controversy,  the  liability  of  the  defendant  depends 
upon  whether  the  arrest  by  the  police  officer  was  founded  upon 
reasonable  cause,  and  that,  under  the  circumstances,  this  was  a 
question  of  fact  for  the  jury;  that  it  was  error  for  the  court  to 
decide  as  a  matter  of  law  that  such  officer  did  not  have  reasonable 
grounds  for  the  arrest.  Thompson  v.  Fisk,  50  App.  Div.  72,  63 
N.  Y.  Supp.  352,  97  St.  Eep.  352,  citing  Code  Crim.  Proc.,  §  177. 

If  an  officer  makes  an  arrest  without  warrant  in  a  case  where 
no  such  power  is  given  him  by  law,  he  is  liable  to  an  action  for 
false  imprisonment,  even  though  the  party  were  guilty  of  the 
offense  charged.    Myers  v.  Clark,  9  J.  &  S.  107. 

Where  a  judgment  upon  which  a  party  has  been  arrested  is  paid 
and  discharged,  and  the  sheriff  receives  without  objection  an  order 
from  the  creditor's  attorney  ordering  a  discharge  of  the  debtor, 
who  at  that  time  is  out  on  bail,  the  sheriff  is  liable  for  false  im- 
prisonment if  he  subsequently  rearrests  the  debtor.  Such  an  order 
of  discharge  from  the  creditor's  attorney  raises  the  presumption 
that  it  is  duly  authorized,  and,  while  this  presumption  may  not 
be  conclusive  upon  the  sheriff,  it  requires  some  action,  upon  his 
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part,  either  to  return  it  or  give  notice  that  he  requires  something 
further.  If  he  does  not  raise  such  objection,  he  must  act  upon  it 
as  sufficient.  Davis  v.  Bowe,  118  N.  Y.  65,  affirming  22  J.  &  S. 
520,  3  Eep.  531. 

A  policeman,  going  upon  private  property  without  a  warrant 
or  process,  has  no  authority  to  determine  the  right  to  possession 
of  personal  property  between  adverse  claimants,  and  if  he  uses 
force  and  takes  possession  of  such  property  he  is  liable.  So  held 
in  an  action  for  false  imprisonmeni;,  where  a  police  officer  went 
to  the  apartments  of  the  plaintiff  to  procure  a  tnmk  belonging  to 
a  former  boarder,  and,  upon  the  plaintiff  refusing  to  give  up  the 
trunk,  forcibly  removed  it,  and,  upon  her  resisting,  arrested  her 
for  interfering  with  an  officer  in  the  discharge  of  his  duty.  Isaacs 
v.  Flahive,  14  Misc.  Rep.  249,  35  K  Y.  Supp.  716. 

Where  an  action  is  brought  against  a  policeman,  it  is  no  defense 
that  his  superior  officer  ordered  him  to  make  the  arrest.  Myers  v. 
Clarh,  41  N.  Y.  Super.  (J.  &  S.)  107. 

In  regard  to  arrpst  withrut  a  warrant,  see  the  case  of  Balbo  v. 
People,  80  X.  Y.  484,  499 ;  also.  People  ex  rel,  Kingsley  v.  Pratt, 
22  Him,  300 ;  Niger  v.  ClarTc,  41  N.  Y.  Super.  107 ;  Hennessey  v. 
Connolly,  13  Hun,  173;  Stemach  v.  Brocks,  7  Daly,  142;  Mc- 
Intyre  v.  Radens,  46  N".  Y.  Super.  (J.  &  S.)  123. 

SUBDIVISION  3. 
Anest  by  Officer  on  Complaint  of  Private  Person. 

The  rule  as  to  the  liability  of  a  private  person,  where  another 
is  arrested  by  an  officer,  is  stated  thus  in  Brown  v.  Chadsey,  39 
Barb.  253,  at  262 :"  *  *  *  if  the  defendant  directed  the 
officer  to  take  the  plaintiff  into  custody,  he  was  liable  to  an  action 
for  false  imprisonment,  but  if  he  merely  made  his  statement,  leav- 
ing it  to  the  officer  to  act  or  not,  as  he  thought  proper,  he  was 
not  liable  to  an  action  of  trespass  for  the  arrest." 

It  seems  to  be  a  general  principle  that  one  who  causes  the  arrest 
of  a  person  is  not  liable  for  such  damages  as  are  caused  by  the 
action  of  a  police  sergeant  or  police  justice  in  detaining  a  person 
arrested,  unless  he  is  detained  at  the  request  of  the  one  making 
or  procurine;  the  arrest.  Upon  this  principle,  see  Newman  v. 
N.  Y.,  L.  E.  &  W,  R.  R.  Co.,  54  Hun,  335,  7  N.  Y.  Supp.  560, 
citing  Lott  v.  Ashton,  18  L.  J.  Q.  B.  76,  where  the  court  held  that 
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the  defendant  was  not  liable  for  damages  caused  by  the  detention 
of  the  plaintiff  by  the  magistrate  himself. 

Where  the  general  manager  of  a  restaurant  caused  the  plaintiff's 
arrest  for  passing  cashier's  desk  without  paying  a  check,  it  was 
held  that  the  defendants  were  liable,  even  though  the  defendant 
had  a  rule  posted  that  every  one  must  stop  at  the  cashier's  desk 
whether  he  had  a  check  or  not.  This  rule  was  not  posted  or  dis- 
played so  that  customers  could  become  aware  of  it  Dupre  v. 
Childs,  52  App.  Div.  306,  99*St.  Eep.  179,  66  N.  Y.  Supp.  179, 
aflSrmed,  on  opinion  below,  169  N.  Y.  585. 

Where  the  defendants  had  left  their  house  in  charge  of  the 
plaintiff,  a  servant,  with  directions  not  to  allow  strangers  to  enter, 
and  where,  on  returning,  they  discovered  jewelry  to  be  missing, 
and  had  a  detective  investigate,  and  where  the  plaintiff  said  she 
admitted  a  stranger  to  the  house  to  repair  the  electric  lights,  and 
thereupon  the-  detective  arrested  her  without  warrant  upon  the  in- 
stigation of  the  defendant, —  Held,  that,  as  a  felony  was  com- 
mitted, plaintiff's  arrest  was  legal  under  section  157  of  the  Code  of 
Criminal  Procedure,  and  the  detective  had  reasonable  ground  to 
believe  defendant  had  committed  the  felony ;  that  it  was  error  for 
the  court  to  decide,  as  a  matter  of  law,  that  he  did  not  have  reason- 
able ground  for  that  belief.  Thompson  v.  Fish,  50  App.  Div. 
71,  79  St.  Rep.  352,  63  K  Y.  Supp.  352. 

If  the  defendant  merely  complains  to  the  police  authorities  of 
a  robbery,  and  states  various  circumstances  of  suspicion  to  a  police 
oflScer,  and  the  latter  makes  inquiries  concerning  these  circum- 
stances, the  defendant  is  not  liable.  Limbeck  v.  Oerry,  15  Misc. 
Eep.  668,  39  N.  Y.  Supp.  95. 

A  private  person  who  directs  a  police  officer  to  make  an  arrest, 
under  circumstances  not  justifying  the  same,  is  responsible  for  the 
arrest.  Dodge  v.  Alger,  53  N.  Y.  Super.  107.  Thus,  where  the 
defendant  sent  for  a  police  officer,  and  upon  his  arrival  directed 
the  arrest  of  the  plaintiff  for  breach  of  the  peace  committed  before 
the  officer's  arrival,  and"  the  officer  made  the  arrest  without  war- 
rant, it  was  held  that  the  defendant  directing  the  arrest  was  liable 
for  false  imprisonment,  that  the  arrest  was  illegal,  and  that  he 
and  the  officer  were  joint  tort  feasors.  Wynn  v.  Hobson,  54 
N.  Y.  Super.  330. 

A  private  person  is  liable,  even  though  he  does  not  distinctly 
order  an  officer  to  arrest  plaintiff,  if  he  subsequently  ratifies  such 
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act.  Callahan  v.  Searles,  78  Hun,  238,  60  St  Rep.  214,  28  N.  Y. 
Supp.  904. 

An  officer  will  be  justified  in  arresting  a  person  without  a  war- 
rant if  he  acts  upon  information  from  another,  which  he  has  reason 
to  rely  upon.  In  trying  the  legality  of  the  acts  done  by  provost- 
marshals,  and  their  deputies,  in  the  exercise  of  their  duty,  great 
latitude  should  be  allowed,  a  public  duty  being  imposed  upon 
them,  for  public  purposes,  and  they  being  punishable  for  a  neglect 
of  duty,  if  they  fail  to  act,  in  a  case  where  there  is  sufficient  or 
probable  cause  for  acting.    Hawley  v.  Butler,  54  Barb.  490. 

Where  defendant  had  the  plaintiff  arrested  without  a  warrant 
for  obtaining  property  under  false  pretenses,  it  was  held  that  he 
was  liable  for  false  imprisonment ;  that  the  obtaining  of  property 
under  false  pretenses  where  the  owner,  although  induced  by  said 
false  pretense,  parts  with  the  possession  of  them,  intending  to 
surrender  title,  the  act  of  the  plaintiff  was  not  larceny,  and  did 
not  justify  the  arrest.  Thome  v.  Turck,  94  N.  Y.  90,  affirming 
10  Daly,  329,  and  distinguishing  Loomis  v.  People,  67  N.  Y. 
322. 

Where  the  manager  of  a  restaurant  caused  the  arrest  of  the 
plaintiff  for  having  refused  to  pay  the  entire  amount  of  his  bill, 
preferring  a  charge  of  disorderly  conduct  against  him,  and  where 
the  plaintiff  paid  the  additional  sum  and  was  discharged,  it  was 
held  that  there  was  no  liability  for  false  imprisonment ;  that  the 
arrest  was  lawful,  and  that  the  court  erred  in  refusing  to  dismiss 
on  the  ground  that  there  was  no  evidence  of  the  unlawfulness  of 
the  arrest.  Warren  v.  Dennett,  IS  Misc.  Rep.  329,  68  St.  Rep. 
366,  34  N.  Y.  Supp.  462. 

ABTICLE  V. 
LIABILITY  FOR  ARREST  ON  VOID  OR  INVALID  PROCESS. 

In  regard  to  the  liability  of  plaintiffs  for  an  arrest  of  defend- 
ant, the  general  principle  seems  to  be  that,  where  the  right  to  arrest 
has  been  a  point  judicially  decided  in  an  action,  the  plaintiff  is 
protected  by  such  judgment,  though,  if  resort  be  had  to  manage- 
ment or  artifice  to  deprive  the  defendant  of  the  benefit  of  the 
exemption  against  his  body,  it  seems  that  an  action  for  false  im- 
prisonment will  lie.     Brown  v.  Crowl,  5  Wend.  298. 

Defendants  are  liable  for  arrest,  under  voidable  process,  the 
same  as  if  the  arrest  was  imder  void  process,  when  such  voidable 
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process  has  been  set  aside  as  irregular.  When  such  process  is  set 
aside,  it  ceases  to  be  a  justification  to  the  parties  guilty  of  the 
irregularity,  and  as  to  them  it  is  void,  and  as  if  it  had  never  ex- 
isted. The  arrest,  therefore,  by  relation,  becomes  void  and  with- 
out authority,  and  the  action  of  trespass  is  proper  remedy.  Chap- 
man V.  Dyett,  11  Wend.  31. 

Where  one  makes  a  complaint  before  a  police  magistrate  on  a 
subject-matter  over  which  the  magistrate  has  a  general  jurisdic- 
tion, and  the  magistrate  thereupon  issues  a  warrant,  upon  which 
the  party  complained  of  is  arrested,  the  complainant  is  not  liable, 
in  an  action  for  false  imprisonment,  although  the  facts  stated  in 
the  complaint  do  not  constitute  a  criminal  offense,  so  as  to  give 
the  magistrate  authority  to  act  in  the  particular  case.  So  held 
where  a  party  applying  to  a  magistrate  for  a  warrant  of  arrest, 
under  an  act  to  punish  nuisances  and  malicious  trespasses  upon 
land,  did  no  more  than  state  his  case  to  the  magistrate,  without 
bad  faith  or  malice.  Held,  that  he  was  not  liable  for  an  action 
of  false  imprisonment,  even  though  it  be  erroneous.  Von  Latham 
V.  Ubby,  38  Barb.  339. 

The  mere  fact  that  a  party  goes  before  a  magistrate  and  states 
what  he  regards  as  constituting  a  criminal  offense  is  not  sufficient 
to  make  him  liable  for  false  imprisonment,  in  the  absence  of  malice 
or  proof  that  he  made  a  false  statement  or  asked  for  a  warrant  or 
took  part  in  its  service,  and  both  the  complainant  and  the  con- 
stable are  protected  if  the  justice  held  that  the  evidence  was 
sufiicient  for  the  issuance  of  a  warrant.  Nor  is  the  maristrate  on 
his  part  liable  for  false  imprisonment  for  a  mere  mistake  of  judg- 
ment, such  as  failing  to  take  an  examination  of  the  plaintiff  and 
his  witnesses  and  reducing  the  same  to  writing.  Nowak  v.  Waller, 
31  St.  Rep.  458,  10  N.  T.  Supp.  199. 

If  the  complaint  or  deposition  upon  which  the  plaintiff  was 
arrested  was  sufficient  to  give  the  justice  jurisdiction,  and  show 
that  a  crime  has  been  committed,  and  was  sufficient  to  call  for  a 
judicial  determination  of  the  justice  as  to  whether  there  is  reason- 
able ground  to  believe  that  the  accused  committed  the  crime 
charged,  then  the  prosecutor  will  be  protected  in  an  action  for 
false  imprisonment,  although  the  magistrate  may  have  erred  in  his 
judgment.  In  determining  the  sufficiency  of  such  judgment,  the 
court  will  be  allowed  great  latitude  of  construction,  where  it  is 
brought  in  collaterally,  as  in  an  action  for  false  imprisonment. 
Swart  V.  Richard,  148  K  T.  264,  reversing  74  Hun,  339. 
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If  a  justice  of  the  peace,  through  error,  determines  that  an 
o£Fense  has  been  committed,  and  that  there  is  probable  cause 
against  the  accused,  and  issues  a  warrant,  the  complainant  is  not 
liable  for  false  imprisonment.  Nor  will  mere  delivery  of  the  war- 
rant, believed  to  be  valid,  by  the  complaint  to  the  officer,  subject 
him  to  an  action  for  false  imprisonment.  Otherwise,  where  the 
warrant  is  delivered  with  directions  to  arrest  in  a  case  where  the 
warrant  is  void.    Lewis  v.  Rose,  6  Lans.  206. 

A  justice  of  the  peace,  in  an  action  regularly  brou^t  before 
him  to  recover  a  penalty  for  less  than  $200,  has  jurisdiction  to 
pass  upon  every  question  involved  in  the  action,  including  the 
validity  of  the  law  imposing  the  penalty;  and  his  judgment,  so 
long  as  it  remains  unreversed,  is  conclusive  upon  the  parties  upon 
every  question  necessarily  embraced  therein.  Hence,  process  regu- 
larly issued  upon  such  a  judgment,  authorizing  the  imprisonment 
of  the  defendant  therein,  is  a  protection  in  an  action  for  false  im- 
prisonment to  the  officer  executing  it,  and  to  the  parties  at  whose 
instance  it  was  issued  and  served.  HallocJe  v.  Dominy,  69  N.  Y. 
238,  reversing  7  Hun,  62,  citing  Chapman  v.  Dyett,  11  Wend. 
31 ;  Brown  v.  Crowl,  5  Wend.  298 ;  Ackerly  v.  Parkinson,  3 
M.  &  S.  411;  Doswel  v.  Impey,  1  B.  &  C.  163,  1  Chit  PI.  181; 
Miller  v.  Adams,  52  N.  T.  409 ;  Beaty  v.  Perkins,  6  Wend.  382. 

A  complainant  upon  whose  charge  the  plaintiif  is  arrested  is 
protected  under  a  warrant  which  charges  a  criminal  oifense  gen- 
erally —  that  is  to  say,  the  offense  of  larceny  —  although  the  war- 
rant fails  to  state  the  value  of  the  property,  and  so  is  indefinite  as 
to  whether  the  crime  is  petit  or  grand  larceny.  Payn  v.  Barnes, 
5  Barb.  465. 

It  was  held  that,  where  a  complaint  was  not  on  oath,  and  did  not 
charge  that  the  acts  complained  of  were  conmiitted  with  criminal 
intent,  no  jurisdiction  in  the  justice  was  shown,  and  the  action  of 
false  imprisonment  could  be  maintained  against  liie  complainant. 
Wilson  V.  Robinson,  6  How.  Pr.  110. 

But  it  is  held  that,  where  the  complaint  gave  the  justice  juris- 
diction by  charging  a  criminal  offense,  although  it  does  not  specify 
the  facts  which  constitute  the  offense,  and  although  the  justice 
erred  in  issuing  a  warrant,  no  action  for  false  imprisonment  can 
be  maintained  against  the  complainant  or  against  the  justice. 
Campbell  v.  Ewalt,  7  How.  Pr.  399. 

In  a  case  where  the  defendant  had  made  a  charge  of  perjury 
37 
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against  the  plaintiff;  and  asked  for  the  issuance  of  a  warrant,  and 
where  the  plaintiff  was  subsequently  discharged  upon  the  ground 
that  no  perjury  had  been  committed,  the  court  said,  in  discussing 
defendant's  liability  for  false  imprisonment:  "We  think,  there- 
fore, that  the  statements  in  the  deposition  were  suflScient  to  re- 
quire a  justice  to  determine  whether  or  not  the  crime  of  perjury 
had  been  committed  by  the  defendant.  In  that  case,  although  his 
conclusions  may  have  been  erroneous  he  acted  within  his  juris- 
diction, and  his  issuing  of  the  warrant  is  a  protection  to  any  per- 
son who  acted  under  it.  *  *  *  The  justice  had  jurisdiction 
to  issue  it  (the  warrant),  and  for  that  reason  the  defendant  was 
not  liable  for  false  imprisonment,  even  if  he  had  taken  such  part 
in  the  arrest  as  would  have  constituted  him  a  trespasser  had  the 
warrant  been  void."  Kraushopf  v.  Tallman,  38  App.  Div.  273, 
66  N.  Y.  Supp.  967,  citing  Halloch  v.  Dominy,  69  N.  T.  238. 

A  detective  employed  to  investigate  an  alleged  crime,  and  who 
subsequently  verifies  an  information  prepared  by  the  district  at- 
torney, embodying  the  results  of  the  investigation,  ending  with  the 
words :  "  Wherefore,  deponent  prays  that  a  warrant  may  be  is- 
sued," etc.,  is  not  liable  for  false  imprisonment,  though  the  party 
arrested  on  the  warrant  issued  upon  such  information  was  subse- 
quently discharged.  Such  defense  comes  within  the  rule  laid  down 
in  Von  Latham  v.  Lihhey,  38  Barb.  339,  which  the  court  says 
"  has  never  been  questioned  in  this  State."  Whitney  v.  Hahse,  36 
App.  Div.  420,  56  N.  Y.  Supp.  376. 

In  Taylor  v.  Trash,  7  Cow.  249,  it  was  held  that  a  party  was 
not  liable  for  false  imprisonment  in  a  case  where  the  plaintiff  was 
arrested  by  the  mistake  of  a  justice  of  the  peace  in  issuing  process 
against  his  body,  where  the  arrest  was  made  without  plaintiff's 
knowledge  and  where  as  soon  as  he  knew  of  the  mistake  plaintiff 
obtained  discharge  of  the  party  arrested.  A  party  in  a  justice's 
court  is  not  accountable  for  the  issuance  of  a  process  unless  he 
directs  and  sanctions  it,  but  it  is  otherwise  as  to  process  issued  by 
an  attorney  in  the  court  of  record. 

It  is  held,  however,  in  Gold  v.  Bissell,  1  Wend.  210,  that  in  a 
justice's  court,  where  a  summons  is  the  regular  process,  a  warrant 
without  oath  is  void,  and  all  parties  concerned  in  the  arrest  under 
such  process  are  trespassers;  though  in  same  case  it  was  held  that 
a  party  in  a  justice's  court  is  not  held  responsible  for  the  issuance 
of  a  process  unless  he  directs  and  sanctions  it. 
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In  Brown  v.  Crowlj  5  Wend.  298,  it  was  held  that  the  plain- 
tiff in  a  justice's  court  is  not  liable  for  false  imprisonment  for  in- 
sisting that  he  has  a  right  to  a  body  execution  where  it  is  decided 
in  favor  of  the  plaintiff's  contention  judicially.  The  plaintiff  is 
protected  by  the  judgment,  even  though  the  same  is  erroneous. 
See  also  case  of  Peckham  v.  Tomlinsoriy  6  Barb.  253,  where  it  was 
held  that  a  person  who  prefers  a  criminal  charge  against  another 
before  a  justice  of  the  peace,  and  is  a  witness  upon  the  trial  and 
employs  counsel  to  conduct  the  trial  for  the  people,  is  not  liable 
for  false  imprisonment  after  an  erroneous  conviction  by  a  justice 
where  there  is  nothing  to  connect  him  with  the  unlawful  imprison- 
ment  of  plaintiff. 

Making  a  complaint  against  a  person  as  a  lunatic  before  a  magis- 
trate, who  thereupon  issues  an  order  for  the  arrest  of  the  alleged 
lunatic  as  such,  is  not  a  sufiScient  ground  in  itself  to  support  an 
action  for  false  imprisonment  Williams  v.  Williams,  2  Hun,  111, 
4  T.  &  C.  251. 

The  mere  fact  that  a  party  goes  before  a  magistrate  and  makes 
a  statement  that  he  regards  as  a  criminal  charge  is  not  sufficient 
to  make  him  liable  for  false  imprisonment  in  the  absence  of  proof 
of  malice,  or  that  he  made  a  false  statement  and  asked  for  the 
warrant  or  took  part  in  its  service.  NowalJe  v.  Waller,  31  St.  Eep. 
458,  10  K  Y.  Supp.  199. 

For  a  case  where  it  was  held  that  the  defendant  was  justified  in 
arresting  the  plaintiff,  where  the  plaintiff  had  hired  defendant's 
horse  and  had  failed  to  return  it  at  the  time  promised,  see  Olm- 
stead  V.  Dolan,  25  St.  Rep.  634,  6  N.  Y.  Supp.  130. 

A  ministerial  officer  is  protected  in  the  execution  of  process 
whether  the  same  issued  from  a  court  of  general  or  limited  juris- 
diction, even  though  the  court  in  fact  had  no  jurisdiction,  pro- 
vided it  appears  on  the  face  of  the  process  that  the  court  had 
jurisdiction  of  the  subject-matter,  and  nothing  appears  to  apprise 
the  officer  but  that  the  court  also  had  jurisdiction  of  the  person. 
Savacool  v.  Boughton,  5  Wend.  171. 

This  is  a  leading  case  and  has  been  cited  and  followed  in  a 
large  number  of  subsequent  cases. 

If  the  process  is  regular  on  its  face  it  cannot  be  shown  that 
the  officer  knew  facts  avoiding  it.  Weber  v.  Oay,  24  Wend.  485 ; 
People  V.  Warren,   5  Hill,  440. 

If  there  is  enough  evidence  to  warrant  a  magistrate  in  taking 
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action,  his  action  is  judicial,  and  he  and  the  officer  executing  the 
order  are  protected.    Minehan  v.  Thomas,  9  Week.  Dig.  32. 

In  an  action  for  false  imprisonment-  under  a  judgment  which 
had  been  set  aside,  the  writ  is  a  stifficient  protection  if  it  shows 
that  the  order  setting  it  aside  was  not  l^ally  made.  Lewis  v. 
Penfield,  39  How.  Pr.  490. 

The  taking  of  an  indenmity  does  not  deprive  an  officer  of  tiie 
protection  which  his  process  aflfords.  Horton  v.  Hendershot,  1 
Hill,  118. 

If  the  sworn  complaint  charging  a  person  with  a  crime  is  suf- 
ficient to  give  a  magistrate  jurisdiction  to  issue  a  warrant,  the 
person  making  the  complaint  is  protected  by  it,  and  the  arrest  of 
the  plaintiff  under  it  is  fully  justified.  Oardner  v.  Bain,  5  Lans. 
256 ;  Lewis  v.  Rose,  6  Lans.  206. 

A  warrant  is  not  invalid  because  of  an  error  in  its  date. 
NowaJc  V.  Waller,  31  St.  Eep.  458,  10  N.  Y.  Supp.  199. 

For  a  case  where  a  constable,  executing  a  warrant  for  violation 
of  statute  as  to  the  observation  of  Sunday,  was  held  not  liable, 
see  Stewart  v.  Hawley,  21  Wend.  552. 

Where  the  execution  against  a  person  has  been  declared  to  be 
regular  by  a  court  having  jurisdiction,  such  decision  is  binding 
on  appeal  by  the  plaintiff  in  an  action  to  recover  damage  for  al- 
leged false  imprisonment.  Sherman  v.  Orinnell,  159  N.  Y.  60, 
citing  Culross  v.  Oibhons,  130  N.  Y.  447. 

In  Sherman  v.  Orinnell,  supra,  the  right  to  a  body  execution 
in  an  action  for  conversion  of  money  is  discussed. 

An  officer  executing  a  warrant  will  be  protected  in  so  doing 
where  the  warrant  shows  a  case  within  the  jurisdiction  of  the  jus- 
tice issuing  it,  although  it  does  not  recite  a  legal  offense.  Smith 
V.  Warden,  4  Hun,  787.  The  court  says:  "Ever  since  the  case 
of  Savacool  v.  Boughtan,  5  Wend.  170,  it  has  been  recognized 
principle  of  the  law  of  this  State  that  the  process  of  a  magistrate 
having  jurisdiction  of  the  subject-matter,  fair  on  its  face,  pro- 
tected a  ministerial  officer  in  its  execution."  Atchison  v.  Spenr 
cer,  9  Wend.  62 ;  Campbell  v.  Ewalt,  7  How.  400. 

Where  a  party  obtains  a  body  execution  after  judgment  in  an 
action  for  conversion,  such  execution,  under  section  3026  of  the 
Code  of  Civil  Procedure,  is  available  as  a  defense  in  a  subsequent 
action  for  false  imprisonment.  Farrelly  v.  Hvbhard,  148  N.  Y. 
592,  reversing  84  Him,  391. 
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The  defendant  was  held  liable  for  false  imprisonment  in  mak- 
ing an  arrest  in  violation  of  Laws  of  1831,  p.  396,  being  an  act 
to  abolish  imprisonment  for  debt,  in  spite  of  the  issuance  of  a 
judge's  order  to  hold  to  bail.  The  court  said :  "  Now  since  the 
Act  of  1831  no  authority  to  arrest  exists  here  except  in  the  cases 
specified  in  the  second  section,  and  the  plaintiff  and  his  attorney, 
therefore,  must  see  to  it  that  the  defendant  is  liable  to  arrest 
before  direction  for  his  arrest,  or  that  he  be  held  to  bail,  may  be 
given."     Bracket  v.  Eastman,  17  Wend.  32. 

If  an  attachment,  although  issued  by  a  tribunal  with  jurisdic- 
tion, is  set  aside  for  irregularity,  the  party  taking  it  out  becomes 
a  trespasser  ah  initio,  and  he  cannot  escape  liability  by  throwing 
the  responsibility  upon  his  attorney.  AcJcroyd  v.  Ackroyd,  3 
Daly,  38. 

A  judgment  creditor  is  not  liable  in  an  action  for  false  impris- 
onment for  the  arrest  of  his  debtor  under  an  erroneous  order  in 
supplementary  proceedings  where  the  judge  had  jurisdiction  to 
make  the  order.     Waldo  v.  Selden,  4  Week.  Dig.  370. 

Where  one  procured  a  warrant  of  arrest  under  a  nonimprison- 
ment  act,  which  was  issued  upon  an  insufficient  affidavit  and  was 
void  for  want  of  jurisdiction,  it  was  held  that  an  action  for  false 
imprisonment  would  lie  against  the  person  procuring  such  war- 
rant after  the  proceedings  had  been  annulled  upon  certiorari. 
Yredenhurg  v.  Hendricks,  17  Barb.  179. 

A  discharge  under  the  Two-thirds  Act  acts  upon  a  previously 
existing  judgment  for  tort,  discharges  the  same  as  if  it  had 
been  paid  or  released.  Therefore,  when  a  debtor  is  arrested  on 
such  judgment  after  such  discharge  the  party  at  whose  instance 
it  is  issued,  as  well  as  the  attorney  who  issues  it,  is  liable  for 
false  imprisonment.  And  this  is  so  whether  they  were  notified 
of  the  discharge  or  not,  though  \^ant  of  such  notice  is  available 
in  mitigation  of  damages.    Deyo  v.  Van  VaUceriburgh,  5  Hill,  242. 

A  judgment  protects  a  party  for  acts  done  under  it  although 
it  is  subsequently  reversed  for  error.  But  it  is  otherwise,  it 
seems,  if  such  judgment  is  set  aside  for  irregularity.  So  held 
where  one  having  a  judgment  for  conversion  of  personal  property 
from  which  an  appeal  was  taken  without  stay  of  proceedings. 

A  party  who  delivers  to  a  sheriff  a  valid  process  is  not  responsi- 
ble for  irregularity  of  the  sheriff  in  executing  such  process  unless 
it  appears  affirmatively  that  the  sheriff  acted  under  the  orders  of 
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the  party  when  he  committed  the  trespass.  The  party  is  answer- 
able only  for  the  validity  of  the  process  and  for  good  faith  in 
obtaining  it     Adams  v.  Freeman,  9  Johns.  117. 

By  directing  the  issuance  of  an  unwarranted  body  execution 
a  judgment  creditor  becomes  a  joint  tort  feasor  with  his  attorney. 
Baker  v.  Secor,  22  St.  Rep.  97,  4  N.  Y.  Supp.  303. 

It  was  held  that  one  who  applies  to  a  judge  to  issue  an  attach- 
ment and  who  receives  and  delivers  it  to  the  sheriff  for  service 
is  liable  for  the  arrest  in  case  the  attachment  shall  be  void  for 
want  of  jurisdiction  or  for  any  other  cause.  Miller  v.  Adams,  52 
N.  Y.  409,  affirming  7  Lans.  101.  This  case  hinges  upon  the 
right  to  an  attachment  in  supplementary  proceedings. 

But  it  has  been  held  that  where  a  person  has  been  arrested  upon 
a  criminal  charge  without  competent  evidence  of  guilt,  both  the 
magistrate  and  the  prosecutor  are  jointly  liable  for  false  imprison- 
ment.   Comfort  V.  Fulton,  13  Abb.  Pr.  276,  39  Barb.  56. 

As  a  simple  trespass  is  not  a  crime  there  is  no  authority  for 
an  arrest  for  such  an  act,  and  one  instigating  such  arrest  is  liable, 
Midford  v.  Kann,  32  App.  Div.  230,  62  N.  Y.  Supp.  995. 

Where  an  officer  without  jurisdiction  issues  a  warrant  under 
which  a  person  is  arrested,  the  persons  instrumental  in  procuring 
it  are  trespassers  and  liable  for  false  imprisonment.  Lansing  v. 
Case,  4  N.  Y.  Leg.  Obs.  221. 

Where  plaintiff  was  arrested  on  a  warrant  issued  by  the  re- 
corder of  a  city  on  information  sworn  to  by  the  defendant,  under 
section  84  of  die  Code  of  Criminal  Procedure,  authorizing  infor- 
mation to  be  laid  before  a  magistrate  against  a  person  threaten- 
ing to  commit  a  crime  against  the  person  or  property  of  another, 
and  where  the  information  charged  against  the  plaintiff  was  that 
he  threatened  to  commit  the  crime  of  injuring  the  property  of  a 
corporation  (Penal  Code,  §§  639-654),  it  was  held  that  while  the 
provisions  of  the  Penal  Code  do  not  in  terms  make  intent  a 
material  element,  yet  unlawful  and  criminal  intent  must  be  al- 
leged and  proven.  That  where  the  warrant  and  the  information 
allege  no  unlawful  or  criminal  intent,  and  where  the  person  fur- 
nishing the  information  received  the  warrant  and  delivered  it  to 
the  chief  of  police,  with  the  request  that  it  be  served,  such  per- 
son is  liable  for  false  imprisonment;  that  the  recorder  acquired 
no  jurisdiction  and  that  the  proceedings  and  the  warrant  were 
absolutely  void.  Hewitt  v.  Newhurger,  141  N.  Y.  638,  reversing 
66  Hun,  230;  s.  c,  57  St.  Eep.  821. 
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Where  the  plaintiff  purchased  a  sewing  machine  of  the  defend- 
ant, title  to  remain  in  the  latter  until  he  same  is  paid  for,  and 
where  before  full  payment  it  was  transferred  to  a  third  person 
with  the  consent  of  defendant's  agent,  and  upon  failure  of  fur- 
ther payments  the  defendants  caused  the  arrest  of  plaintiff  and 
imprisoned  him  for  eight  days,  it  was  held,  in  an  action  for  false 
imprisonment,  that  such  arrest  was  unlawful,  without  probable 
cause,  and  malicious;  that  the  defendant  should  have  sought  re- 
dress from  the  holder  of  the  machine.  Davidoff  v.  W.  &  W.  Mfg, 
Co.,  14  Misc.  Kep.  466,  36  N.  Y.  Supp.  1019. 

For  a  discussion  of  the  circumstanees  under  which  an  action 
will  lie  against  a  person  procuring  a  warrant  to  be  issued,  and 
giving  directions  for  its  service,  see  Loomis  v.  Render,  41  Hun, 
268. 

On  the  liability  of  attorneys  and  others  in  cases  where  the 
process  is  void  or  merely  voidable,  see  Fischer  v.  Langbein,  103 
N.  T.  84. 

In  order  to  warrant  an  arrest  the  process  must,  so  describe  the 
person  that  the  officer  may  know  whom  to  arrest,  and  that  the  party 
whose  liberty  is  threatened  may  know  whether  or  .not  he  is  bound 
.  to  submit.  It  is  no  defense  to  an  action  for  false  imprisonment 
to  show  that  although  the  wrong  person  was  described  the  right 
party  was  arrested.  Miller  v.  Foley,  28  Barb.  630.  See  also 
Mead  v.  Hawes,  7  Cow.  332 ;  Oriswold  v.  Sedgwick,  6  Cow.  466 , 
1  Wend.  126 ;  Scott  v.  Ely,  4  Wend.  666 ;  Cooter  v.  Bronson,  67 
Barb.  444. 

Where  a  warrant  recites  a  complaint  against  John  Miller  and 
commanded  the  officer  to  arrest  "  the  said  William  Miller,"  it 
was  held  that  the  warrant  afforded  no  justification  to  the  officer 
in  arresting  John  Miller,  although  it  was  proven  he  was  the  per- 
son intended.     Miller  v.  Foley,  28  Barb.  630. 

The  defendant  cannot  justify  the  arrest  of  the  plaintiff  by  a 
wrong  name,  although  he  actually  was  the  person  intended  to  be 
arrested,  unless  it  is  shown  that  he  is  known  as  well  by  one  name 
as  by  the  other.  Oriswold  v.  Sedgwick,  1  Wend.  126,  6  Cow. 
466. 

The  arrest  of  a  person  by  the  wrong  name  cannot  be  justified, 
although  he  was  the  person  intended,  unless  it  can  be  shown  that 
he  was  known  by  both  names.  So  held  in  a  case  where  a  warrant 
was  issued  against  "  John  Doe,  the  person  carrying  off  the  can- 
non," and  was  intended  as  against  Levi  Moore,  who  was,  when 
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the  warrant  was  issued,  in  the  act  of  carrying  off  the  cannon,  and 
for  whom  it  was  intended.  Mead  v.  Hawes,  7  Oow.  332,  citing 
Oriswold  v.  Sedgwick,  6  Cow.  466. 

A  misnomer  in  a  warrant  of  the  person  arrested  subjects  those 
acting  under  it  to  an  action  for  false  imprisonment.  So  held  in 
a  case  where  the  name  of  the  plaintiff  was  Eveline,  and  the  war- 
rant issued  was  against  Emeline,  although  there  was  no  doubt 
but  that  the  plaintiff  was  the  person  against  whom  the  warrant 
was  issued.     Scott  v.  Ely,  4  Wend.  565. 

See  also  cases  under  title  "  Imprisonment  by  Various  Classes 
of  Persons  —  by  Judicial  Officers  —  by  Legislative  Bodies  and 
Judges." 

If  the  law  under  which  a  warrant  was  issued  is  unconstitutional 
it  is  no  protection  to  the  defendant,  although  he  acted  in  good 
faith.     Williams  v.  Oarrett,  12  How.  Pr.  456. 

As  to  the  liability  of  attorneys  and  others  procuring  the  issu- 
ance of  void  process,  and  also  liability  for  the  issuance  of  voidable 
process,  together  with  the  distinction  between  void  and  voidable 
process,  see  Fischer  v.  Langbein,  103  N.  Y.  84. 

An  action  lies,  for  an  arrest  under  a  voidable  process,  which 
is  set  aside  by  the  court  for  irregularity.  Ackroyd  v.  Ackroyd, 
3  Daly,  38. 

If  a  judge  acquire  jurisdiction  and  the  plaintiff  was  arrested 
imder  his  warrant,  he  cannot  take  advantage  of  any  irregularity 
in  the  proceedings.     Stanton  v.  Schell,  3  Sandf.  323. 

An  action  for  false  imprisonment  lies  for  the  arrest  under 
voidable  process  which  is  set  aside  by  the  court  as  irregular. 
Chapman  v.  Dyett,  11  Wend.  33. 

The  fact  that  the  defendant  was  a  sheriff  in  another  State, 
and  acted  upon  a  bench  warrant  issued  upon  an  indictment  f oimd 
in  that  State,  will  not  authorize  him  to  arrest  a  person  within  this 
State  and  carry  him  beyond  our  boundaries.  In  so  acting  he  is 
to  be  treated  as  a  private  person  acting  without  legal  process. 
And,  moreover,  one  who  has  arrested  another  without  process,  or 
upon  void  process,  cannot  detain  him  upon  a  valid  process  until 
he  has  first  restored  said  party  to  the  condition  he  was  in  at  the 
time  of  the  arrest.     Mandeville  v.  Guernsey,  51  Barb.  99. 

As  to  the  liability  of  a  constable  acting  on  a  warrant  void 
because  outside  of  the  limits  of  the  magistrate's  jurisdiction,  see 
Greene  v.  Bumsey,  2  Wend.  611. 
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An  arrest  by  a  police  officer  at  night  on  a  warrant  for  a  misde- 
meanor upon  which  no  direction  for  such  arrest  is  indorsed  by 
the  magistrate  renders  him  liable  for  false  imprisonment  Murphy 
V.  Kron,  20  Abb.  N.  C.  259. 

An  illegal  arrest  on  such  an  insufficient  warrant  cannot  be  jus- 
tified as  an  arrest  for  another  oflFense.  Murphy  v.  Kron,  20  Abh. 
K  C.  259. 

The  distinction  between  void  and  irregular  process  is  pointed 
out  in  Fischer  v.  Langhein,  2  St.  Eep.  768.  In  regard  to  the 
liability  of  persons  causing  the  issuance  of  process  the  court  says : 
"  In  all  cases  where  the  court  has  acquired  jurisdiction  in  an  ac- 
tion or  proceeding  its  orders  made  or  judgments  rendered  therein 
are  valid  and  enforceable,  and  aflFord  a  protection  to  all  persons 
acting  under  them,  although  they  may  afterward  be  set  aside  and 
reversed  as  erroneous.  Errors  committed  by  the  court  upon  a 
hearing  or  proceeding  which  it  is  authorized  to  hear,  but  not 
aflFecting  any  jurisdictional  fact,  do  not  invalidate  its  orders,  or 
authorize  a  party  to  treat  them  as  void,  but  can  be  taken  advan- 
tage of  only  by  appeal  or  motion  in  the  original  action." 

So  held  where  the  plaintiff  was  arrested  as  for  a  contempt  of 
court  and  where  the  determination  of  the  Special  Term  that  a 
process  should  issue  was  reversed.  The  Court  of  Appeals  held 
that  the  decision  of  the  Special  Teryn  was  a  decision  upon  a  simple 
question  of  law ;  that  the  court  had  jurisdiction  of  the  parties  and 
the  subject-matter  and  had  authority  to  determine  whether  con- 
tempt had  been  committed  or  not,  and  that,  therefore,  the  parties 
procuring  the  process  were  protected.  Fischer  v.  Langhein,  103  N. 
y.  84. 

One  who  applies  to  a  judge  for  an  attachment  because  of  the 
neglect  of  a  judgment  debtor  to  appear  and  be  examined  in  supple- 
mentary proceedings  is  liable  to  false  imprisonment  in  case  the 
attachment  is  void  for  want  of  jurisdiction  in  the  judge,  or  for 
any  other  cause.  Miller  v.  Adams,  52  N.  Y.  409,  7  Lans.131. 
For  the  same  principle,  involving  illegal  arrest  under  Non-Impris- 
onment Act,  in  a  case  where  the  judge,  did  not  obtain  jurisdiction, 
because  there  was  no  affidavit,  and  where  the  person  instigating 
the  imprisonment  was  held  liable,  see  Vredenburgh  v.  Hendricks, 
17  Barb.  179. 

Where  no  contempt  is  made  out  the  attachment  is  absolutely 
void,  and  the  person  causing  it  to  be  executed  is  liable  for  false 
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imprisonment,  and  the  action  of  the  plainti£F  cannot  he  interfered 
with  hj  imposing  a  condition  that  the  plaintiff  should  not  sue  for 
false  imprisonmexit  on  vacating  the  attachment.  So  held  in  a  case 
where  attachment  issued  for  failure  to  obey  a  subpoena  issued 
under  an  act  which  gave  no  authority  to  compel  attendance  of 
witnesses.     Matter  of  Bradner,  87  N.  Y.  171. 

An  order  for  the  discharge  of  an  imprisoned  debtor  must  be 
made  by  the  court,  and  hence  if  an  order  does  not  show  on  its  face 
whether  it  was  made  by  the  court  or  a  judge  out  of  court,  the 
sheriff  is  not  liable  for  false  imprisonment  upon  such  an  order, 
especially  if  such  debtor  is  advised  that  the  order  is  defective. 
Hayes  v.  Bowe,  65  How.  Pr.  347,  12  Daly,  193. 

In  respect  to  an  arrest  made  by  an  officer  upon  information 
submitted  before  a  magistrate,  who  issued  a  warrant  thereon,  Her- 
rick,  J.,  in  Hewitt  v.  Newhurger,  66  Hun,  at  p.  232,  20  N.  Y. 
Supp.  913,  says:  "Courts  of  minor  criminal  jurisdiction  are 
courts  where  people  are  expected  and  invited  to  initiate  prose- 
cutions without  counsel  —  and  it  is  the  policy  of  the  law  to  en- 
courage them  to  do  so;  and  the  proceedings  there  should  be  so 
regulated  that  the  unlettered  and  unlearned  may  enter  freely, 
without  fear  that  their  ignorance  of  forms  of  law  and  its  terms 
may  lead  them  into  greater  dangers  or  difficulties  than  those  from 
which  they  seek  protection  or  redress.  A  plain  statement  of  the 
acts  of  which  they  complain,  without  stating  the  evidence,  it 
seems  to  me,  is  sufficient.  The  magistrate  then  becomes  the  re- 
sponsible party,  he  is  to  determine  from  the  statement,  or  infor- 
mation, whether  the  warrant  should  issue,  and  he,  not  the  person 
lodging  the  information,  is  responsible  for  its  form.  The  per- 
son lodging  the  information  being  liable  in  an  action  for  malicious 
prosecution,  if  he  willfully,  corruptly,  or  maliciously  misleads  the 
magistrate  by  any  false  statement  in  his  information."  Reversed 
141  K  Y.  238. 

The  defendant  made  a  complaint,  under  the  Game  Law,  on 
which  a  warrant  was  issued  and  plaintiff  arrested.  Plaintiff  had 
violated  sections  210-217  of  the  Game  Law,  which  forbid  tres- 
passing upon  private  grounds  for  the  purpose  of  hunting,  fishing, 
etc.,  and  section  217  provides  that  for  violation  of  such  article 
the  person  is  liable  to  exemplary  damages  to  not  more  than  $25. 
The  arrest  was  made  under  section  246,  providing  an  arrest  for 
violation  of  the  Game  Law.  Heldy  that  the  latter  section  was 
applicable  to  a  criminal  offense  and  did  not  warrant  an  arrest 
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for  a  trespass  which  was  a  civil  action,  and,  therefore,  the  defend- 
ant was  liable.    Stahl  v.  Roof,  164  N.  Y.  162. 

ABTICLE  VI. 
LIABILITY  OF  JUDICIAL  OFFICERS. 

The  liability  of  a  magistrate  or  judge  has  been  considered 
Tinder  chapter  V  relating  to  exemptions  from  liability  for  torts, 
article  III  of  that  chapter  treating  of  judicial  and  quasi-judicial 
oflScers  and  proceedings. 

In  view  of  the  fact  that  only  the  leading  authorities  with  re- 
gard to  the  liability  of  judicial  officers  were  cited  under  that 
head,  attention  will  be  called  to  the  authorities  bearing  upon  the 
subject,  although  necessarily  involving  somewhat  of  repetition. 

The  foundation  of  exemption  of  judicial  officers  lies  in  the  rule 
thus  recently  formulated.  In  the  absence  of  malice,  persons  acting 
in  a  quasi-judicial  capacity  are  not  liable  for  errors  of  judgment 
in  erroneously  determining  matters  in  their  jurisdiction  affecting 
the  personal  or  property  rights  of  others.  Lurman  v.  Jarvie,  82 
App.  Div.  37  (44). 

The  rule  was  laid  down  in  Weaver  v.  Devendorf,  3  Den.  117, 
that  a  public  officer  is  not  responsible  in  a  civil  suit  for  a  judicial 
determination  in  a  matter  over  which  he  had  jurisdiction,  how- 
ever  erroneous  it  may  be  or  however  malicious  the  motive  which 
produced  it  This  language  is  cited  in  East  River  Oas  Light  Co. 
V.  Donnelly,  93  K  Y.  657,  Danforth,  J.,  adding:  "The  prin- 
ciple upon  which  the  rule  rests  was  applied  by  the  late  Supreme 
Court  in  the  case  of  Weaver  v.  Devendorf,  3  Den.  117,  sustained 
by  a  great  array  of  authorities,  to  which  many  later  ones  might 
be  added,  but  none  to  the  contrary.  These  authorities  are  cited 
and  followed  in  Hommert  v.  Oleason,  38  St  Kep.  342,  where  it 
is  said  that  it  is  elementary  law  that  no  judge  or  magistrate  can 
be  held  responsible  in  a  civil  suit  for  a  judicial  determination, 
however  erroneous. 

A  judge  who  is  required  to  pass  upon  a  question  as  to  which 
different  minds  might  reach  different  conclusions  cannot  be  held 
liable  for  false  imprisonment  for  an  error  in  his  decision  when 
made  by  him  in  good  faith  and  without  malice,  even  though  an 
appellate  court  subsequently  reverses  his  decision  and  holds  that 
the  judge  had  no  power  to  render  or  enforce  the  same.     So  held 
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where  the  plaintiff,  convicted  of  a  crime  punishable  with  a  fine 
or  imprisonment,  having  paid  the  fine,  was  subsequently  sen- 
tenced to  imprisonment.  Lange  v.  Benedict,  8  Hun,  362.  See 
this  decision  for  a  discussion  of  the  judicial  function. 

The  judge  of  a  superior  court  or  court  of  general  jurisdiction 
is  not  liable  for  a  judicial  act  in  a  matter  within  his  jurisdiction, 
although  the  act  is  in  excess  thereof.  So  held  where  the  defend- 
ant, a  judge  of  the  United  States  District  Court,  sentenced  the 
plaintiff  to  pay  a  fine  and  be  imprisoned  where  the  crime  was 
punishable  only  by  fine  or  imprisonment,  and  where  upon  habeas 
corpus  the  sentence  was  vacated  by  the  defendant  and  the  plain- 
tiff resentenced  to  imprisonment  only.  Lange  v.  Benedict,  73 
K  Y.  12,  affirming  8  Hun,  362,  reversing  48  How.  Pr.  465. 

Where  a  warrant  is  issued  by  a  judicial  officer  upon  an  affidavit 
giving  him  jurisdiction,  in  issuing  the  order  he  acts  judicially 
and  makes  a  judicial  determination.  Neither  the  judge  nor  the 
person  furnishing  the  affidavit  are  liable  for  false  imprisonment, 
although  the  warrant  is  subsequently  set  aside  upon  discovery  of 
other  facts.     Marks  v.  Townsend,  97  N.  Y.  596. 

See  this  case  for  a  discussion  of  the  theory  upon  which  this 
determination  is  founded. 

In  Fischer,  v:  Langhein,  103  N.  Y.  84,  tiie  rule  as  to  jurisdic- 
tion is  summed  up  as  follows :  "  The  power  of  the  court  to  enter- 
tain jurisdiction  of  an  action  or  proceeding  does  not  depend  upon 
the  existence  of  a  sustaining  cause  of  action,  but  upon  the  per- 
formance by  the  party  of  the  prerequisites  authorizing  it  to  de- 
termine whether  one  exists  or  not." 

At  p.  94  of  the  opinion  the  court  points  out  tiie  proper  rule, 
after  a  consideration  of  the  authorities,  as  follows :  "  The  rule 
to  be  deduced  from  these  authorities  seems  to  be  that  when  a 
court  is  called  upon  to  adjudicate  upon  doubtful  questions  of  law 
or  determine  as  to  inferences  to  be  drawn  from  circumstances, 
reasonably  susceptible  of  different  interpretations  or  meanings, 
and  calling  for  the  exercise  of  the  judicial  function  in  their  deter- 
mination, its  decision  thereon  does  not  render  an  order  or  process 
based  upon  it,  although  afterward  vacated  or  set  aside  as  errone- 
ous, void,  or  subject  the  party  procuring  it  to  an  action  for  dam- 
ages thereby  inflicted.  Where  the  jurisdiction  of  the  court  is 
made  to  depend  upon  the  existence  of  some  fact  of  which  there 
is  an  entire  absence  of  proof,  it  has  no  authority  to  act  in  the 
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premises,  and  if  it,  nevertheless,  proceeds  and  entertains  jurisdic- 
tion of  the  proceeding,  all  of  its  acts  are  void  and  afford  no  jus- 
tification to  the  parties  instituting  them  as  against  parties  in- 
juriously affected  thereby.  But  if  the  facts  presented  to  the 
court  call  upon  it  for  the  exercise  of  judgment  and  reason  upon 
evidence  which  might  in  its  consideration  affect  different  minds 
differently,  a  judicial  question  is  presented  which,  however  de- 
cided, does  not  render  either  party,  or  the  court  making  it,  liable 
for  the  consequences  of  its  action." 

In  discussing  the  liability  of  a  judicial  officer  the  rule  is  thus 
stated  by  Peckham,  J.,  in  Austin  v.  Vrooman,  128  N.  T.  235: 
"  It  is  not  a  question  of  jurisdiction  to  proceed  with  the  trial, 
notwithstanding  the  demand,  but  it  is  a  question  of  jurisdiction 
to  decide  whether  he  has  or  has  not  that  right.  Manifestly  he 
does  not,  as  a  matter  of  law,  acquire  jurisdiction  to  proceed  by 
deciding  that  he  has  it;  but,  being  confronted  with  the  question 
of  jurisdiction,  has  he  the  power  to  decide  it  so  far  that  his  er- 
roneous decision  that  he  has  it  exempts  him  from  liability  on 
the  ground  that  he  has  only  made  a  judicial  error  or  an  error  of 
judgment  upon  a  question  of  law,  which  he  was  bound  to  decide  ?  " 

It  will  be  seen  that  this  decision  holds  that  under  some  cir^ 
cumstances  the  decision  of  a  justice  as  to  whether  or  not  he  has 
jurisdiction  is  a  determination  of  the  matter  apparently  pending 
before  him  and  over  which  he  has  jurisdiction,  and  that  he  will 
be  protected  in  his  decision,  although  it  be  erroneous.  The  court 
distinguishes  this  case  from  cases  where  a  justice  decided  to  exer- 
cise power  that  he  does  not  and  never  did  possess,  as  where  a 
justice  of  the  peace  proceeded  to  try  a  civil  action  for  assault 
and  battery.  Woodward  v.  Paine,  15  Johns.  492.  In  such  case 
the  justice  never  obtained  jurisdiction  over  the  subjectrmatter, 
and  he  could  not  obtain  it  by  deciding  that  he  had  it.  Where  a 
justice  has  no  jurisdiction  over  the  subject-matter  he  acts  as  a 
trespasser  from  the  beginning  in  assuming  it,  and  his  decision 
that  he  has  it  is  no  protection  to  him. 

See  this  case  for  discussion  of  the  authorities  upon  this  question. 

In  Wilson  v.  Mayor,  1  Den.  595,  it  is  held  that  where  a  duty, 
judicial  in  its  nature^  is  imposed  upon  a  public  officer  or  munici- 
pal corporation,  a  private  action  will  not  lie  for  misconduct  or 
delinquency  in  its  performance,  even  if  corrupt  motives  are 
charged. 
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A  judicial  officer  is  not  liable  to  an  action  for  false  imprison- 
ment for  convicting  plaintiff  of  a  criminal  offense  as  long  as  his 
conviction  remains  unreversed,  unless  the  plaintiff  shows  the  fact 
that  the  conviction  was  obtained  by  fraud  or  conspiracy  in  which 
the  court  participated.  Cuniff  v.  Beecher,  84  Hun,  140,  32  If .  T. 
Supp.  1067. 

The  general  rule  is  that  where  a  judge  who  has  jurisdiction  errs 
in  his  judgment  as  to  whether  the  facts  presented  do  or  do  not  con- 
fer jurisdiction,  he  is  not  liable  for  false  imprisonment,  though 
he  make  an  error  of  judgment.  Nowah  v.  Waller,  31  St.  Eep. 
458,  10  K  Y.  Supp.  199,  citing  Ayres  v.  Russell,  50  Hun,  282, 
3  N.  Y.  Supp.  338. 

A  justice  of  the  peace  in  issuing  a  criminal  warrant  is  exercis- 
ing general  jurisdiction  over  the  subject-matter,  and  not  special 
jurisdiction  over  the  particular  offense.  All  that  is  required  to 
protect  him  in  so  doing  is  that  the  evidence  produced  is  colorable, 
or  something  that  the  judicial  mind  is  called  upon  to  act  in  deter- 
mining the  question  of  probable  cause.  It  is  not  necessary  for 
him  to  state  in  the  criminal  warrant  the  evidence  by  which  the 
charge  is  supported.  All  that  is  required  in  that  particular  is  that 
he  recite  the  accusation.    Pratt  v.  Bogardus,  49  Barb.  89. 

In  regard  to  imprisonment  by  a  magistrate,  see  the  opinion  of 
Herrick,  J.,  in  Hewitt  v.  Neivburger,  66  Hun,  232,  20  N.  Y. 
Supp.  913,  quotation  from  which  is  given  in  last  subdivision. 

Where  a  magistrate  issues  a  warrant  on  a  complaint  for  viola- 
tion of  the  statute  as  to  the  observation  of  Sunday,  it  was  held 
that  he  was  not  liable  for  false  imprisonment,  although  he  might 
have  misjudged  as  to  the  facts  bringing  the  offense  within  the 
meaning  of  the  statute.  The  court  says :  "  It  cannot  be  doubted 
but  that  the  justice,  by  means  of  the  complaint  in  this  action  and 
the  warrant  issued  thereupon,  acquired  jurisdiction  over  the  sub- 
ject-matter and  the  person  of  the  defendant,  and  that  his  error, 
if  any,  was  an  error  of  judgment."  Stewart  v.  Hawley,  21  Wend. 
552. 

In  Kenner  v.  Morrison,  12  Hun,  204,  it  was  held  that  where 
a  justice  of  the  peace  committed  plaintiff  to  the  county  jail  upon 
his  failure  to  give  bail,  such  commitment  was  an  error  of  judg^ 
ment,  and  that  as  he  had  jurisdiction  of  the  person  and  of  the 
subject-matter,  he  was  protected  in  an  action  for  false  imprison- 
ment. 
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A  justice  of  the  Supreme  Court  who  grants  an  order  of  arrest 
upon  aflSdavits  setting  forth  but  slight  evidence  of  the  requisite 
facts  and  which  on  a  motion  to  set  aside,  the  order  would  be  in- 
sufficient to  support,  is  nevertheless  protected,  as  is  also  the 
party  obtaining  it  and  the  officer  making  the  arrest  under  it.  Such 
order  is  merely  erroneous.    Hall  v.  Munger,  5  Lans.  100. 

An  officer  authorized  to  grant  an  arrest  and  to  hold  to  bail  acts 
judicially,  and  is  not  liable  for  false  imprisonment  in  consequence 
of  such  an  arrest  upon  process,  where  a  case  is  presented  for  the 
exercise  of  his  judgment    Harman  v.  Brothersotiy  1  Den.  537. 

In  Sands  v.  Benedict,  2  Hun,  479,  5  T.  &  C.  19,  a  justice  of 
the  peace  was  held  to  be  justified  in  committing  the  plaintiff  in 
default  of  his  giving  security  to  keep  the  peace,  though  made 
subsequent  to  an  affray  which  had  been  witnessed  by  the  justice 
and  without  other  evidence  than  his  own  senses.  It  was  held  that 
the  rule  requiring  sheriffs  and  constables  to  make  an  arrest  to  pre- 
vent a  breach  of  the  peace  at  the  very  time  it  is  committed  has  no 
application  to  an  arrest  by  a  judicial  officer,  charged  with  the 
duty  of  compelling  persons  to  keep  the  peace. 

Where  a  judge  in  a  proceeding  before  him  as  to  the  commit- 
ment of  an  alleged  insane  person  erred  in  his  judgment  as  to 
whether  the  facts  presented  did  or  did  not  confer  jurisdiction  upon 
him,  he  is  not  liable  in  an  action  for  false  imprisonment,  although 
he  makes  an  error  in  his  judgment.  Ayres  v.  Russell,  50  Hun, 
281,  3  N.  Y.  Supp.  338. 

Upon  this  subject  the  court  said :  "  Why  then  cannot  the 
magistrate  be  pursued  by  the  injured  individual  ?  Because  when 
information  was  presented  to  him  it  was  his  duty  to  decide  what 
his  duty  was  respecting  it.  He  had  jurisdiction  of  that  question, 
and  his  wrong  decision  upon  it  was  a  judicial  error.  He  had  a 
duty  to  perform  and  the  law  does  not  punish  him  for  a  mistake 
in  trying  to  do  right."    Citing  Lange  v.  Benedict,  73  N.  Y.  35. 

A  justice  who  issues  a  process  outside  of  his  jurisdiction  is 
liable  for  false  imprisonment,  for  an  arrest  upon  such  process, 
even  though  the  person  arrested  makes  no  objection  to  the  infor- 
mality. The  justice  is  not  liable,  however,  if  a  person  appear 
voluntarily  and  submits  to  an  examination.  Where  a  statute  re- 
quires that  a  certain  person  shall  execute  process,  and  it  is  exe- 
cuted by  another,  such  a  proceeding  is  void.  Reynolds  v.  Orvis, 
7  Cow.  268. 
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If  a  justice  issue  a  warrant  without  complaint  on  oath,  showing 
the  commission  of  an  offense,  he  is  liable  for  false  imprisonment. 
Wilson  V.  Robinson,  6  How.  Pr.  110.  So,  too,  a  justice  at  Special 
Sessions  who  convicts  and  sentences  a  person  for  an  offense  of 
which  the  court  has  not  jurisdiction  is  liable  to  false  imprison- 
ment. Wait  V.  Green,  5  Park.  Ch.  185.  So  if  a  warrant  of  a 
magistrate  is  void  upon  its  face,  in  that  it  states  no  offense,  the 
magistrate  is  liable.  Blythe  v.  Tompkins,  2  Abb.  Pr.  468.  A  jus- 
tice is  liable,  although  he  has  jurisdiction,  if  he  issues  a  warrant 
to  a  constable  who  is  not  authorized  to  serve  it.  Reynolds  v.  Orvis, 
7  Cow.  269. 

Where  a  justice  issues  a  warrant  on  a  criminal  charge  without 
sufficient  evidence  of  the  crime,  both  the  justice  and  the  com- 
plainant are  jointly  liable  in  an  action  for  false  imprisonment. 
Comfort  V.  Fulton,  39  Barb.  56,  13  Abb.  Pr.  276. 

In  Warner  v.  Perry,  14  Hun,  337,  the  defendant,  a  justice  of 
the  peace,  was  held  liable  for  issuing  a  warrant  under  a  statute 
relating  to  cruelty  to  animals,  where  plaintiff  did  not  state  facts 
by  which  an  offense  under  the  act  was  made  out. 

A  justice  of  the  peace  was  held  liable  for  false  imprisonment,  in 
issuing  a  warrant  of  arrest  against  the  putative  father  of  a  bastard 
child,  where  the  warrant  was  issued  on  the  application  of  an  at- 
torney, representing  that  he  had  authority  from  the  overseers  of 
the  poor,  when  in  fact  he  had  no  such  authority.  This  is  so,  even 
though  the  overseers  of  the  poor  after  the  arrest  consented  to  the 
proceeding.     Wallsworth  v.  McCullough,  10  Johns.  93. 

Where  one  is  arrested,  tried,  and  convicted  in  a  court  which  has 
no  jurisdiction,  the  imprisonment  cannot  be  justified  by  saying 
that  the  evidence  would  have  convicted  him  of  some  other  offense 
of  which  the  court  had  jurisdiction.  Wait  v.  Oreen,  5  Park.  Cr. 
185. 

If  there. is  enough  evidence  to  warrant  a  magistrate  in  taking 
action,  his  action  is  judicial,  and  he  and  the  officer  executing  the 
order  are  protected.     Minehan  v.  Thomas,  9  Week.  Dig.  32. 

For  a  case  where  the  facts  stated  upon  a  sworn  complaint  were 
sufficient  to  render  the  action  of  the  justice  in  passing  upon  the 
sufficiency  of  the  complaint  a  judicial  one  and  protect  him,  see 
BococJc  V.  Cochran,  32  Hun,  521. 

For  a  case  where  a  deposition  before  a  magistrate  was  held  to 
be  sufficient  to  warrant  him  in  issuing  a  warrant  of  arrest,  see 
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McKelvey  v.  Marsh,  63  App.  Div.  396,  71  N.  Y.  Supp.  541, 
105  St  Eep.  541. 

Where  a  justice  of  the  peace  before  whom  the  plaintiff  was 
arraigned  had  jurisdiction  both  of  the  crime  and  the  person  of 
the  defendant,  any  defect  or  irregularity  in  the  warrant  of  arrest 
or  in  the  deposition  is  waived  by  the  voluntary  appearance  of  the 
defendant.  *  *  *  Even  if  the  justice  erred  in  his  judgment 
a?  to  the  sufficiency  of  the  deposition  the  prosecutor  will  be  pro- 
tected from  civil  liability.  Jones  v.  Foster,  43  App.  Div.  33, 
59  N.  Y.  Supp.  738 ;  Austin  v.  Vrooman,  128  N.  Y.  229 ;  Swart 
V   Richard,  148  K  Y.  264. 

Where  a  justice  of  the  peace  has  jurisdiction  to  issue  a  process 
and  also  jurisdiction  of  the  subject-matter,  he  acts  judicially  in 
passing  upon  the  sufficiency  of  the  evidence  upon  which  he  issues 
the  process,  and  is  not  liable  in  an  action  for  false  imprisonment. 
Harrison  v.  Clark,  4  Hun,  685.  To  the  effect  that  a  justice  acts 
judicially  in  passing  upon  the  sufficiency  of  evidence,  see  Stewart 
V.  Brown,  16  Barb.  667;  Harman  v.  Brotherson^  1  Den.  637; 
Payn  v.  Barnes,  5  Barb.  465. 

A  justice  of  the  peace  w^ho  acts  without  acquiring  jurisdiction 
is  a  trespasser;  but  once  having  acquired  jurisdiction  an  error  in 
judgment  does  not  subject  him  to  an  action.  So  held  where  a 
justice  granted  an  adjournment  to  a  plaintiff  not  entitled  to  it 
and  subsequently  rendered  judgment  and  issued  execution  upon 
which  he  was  imprisoned.     Horton  v.  Auchmoody,  7  Wend.  200. 

Where  a  complaint  stated  facts  from  which  a  justice  might 
have  concluded  plaintiff  had  committed  an  offense  under  the  stat- 
ute, it  was  held  that  the  justice  acquired  jurisdiction  and  was 
not  liable  in  an  action  for  false  imprisonment  (Gardner  v.  Bain, 
5  Lans.  257)  upon  the  ground  that  the  justice,  by  means  of  the 
complaint  and  the  warrant  issued  thereon,  acquired  jurisdiction 
over  the  subject-matter  and  the  person  of  the  defendant,  and  that 
the  error,  if  any,  was  an  error  of  judgment,  citing  Harman  v. 
Brotherson,  1  Den.  537 ;  Matter  of  Faulkner,  4  Hill,  598 ;  Landt 
V.  Hilts,  19  Barb.  283;  Stanton  v.  Schell,  3  Sandf.  328;  Von 
Latham  v.  Lihhy,  38  Barb.  339;  Skinnion  v.  Kelley,  13  N.  Y. 
355. 

A  recorder  of  a  city  having  jurisdiction  of  a  case  for  the  vio- 
lation of  an  ordinance  acts  judicially  in  granting  a  warrant  and 
cannot  be  held  liable  for  false  imprisonment  So  held  where  an 
38 
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ordinance  of  the  city  of  Binghamton  in  relation  to  fire  limits  and 
the  erection  of  buildings  therein  were  illegal,  and  where  a  viola- 
tion of  such  ordinance  was  a  misdemeanor.  Brunner  v.  Downs, 
43  St.  Kep.  824,  63  Hun,  626,  17  N.  Y.  Supp.  633. 

In  Miller  v.  Adams,  7  Lans.  136,  the  court  says  that  the  fol- 
lowing proposition  may  be  considered  as  established: 

First.  That  a  judge  of  a  court  of  record  is  not  civilly  liable 
for  any  error  of  judgment  he  may  commit^  although  it  may  be 
intentional. 

Second.  A  court  or  oj£cer  of  inferior  jurisdiction  is  liable  to 
the  party  injured  when  he  or  it  acts  without  having  jurisdiction 
of  the  subject-matter  and  of  the  person  of  the  party  proceeded 
against,  unless  the  question  whether  jurisdiction  is  obtained  is 
a  judicial  one,  to  be  determined  by  such  court  or  officer,  in  which 
case  the  decision  is  a  protection  to  him  or  it  and  to  the  party. 

Third.  When  the  evidence  presented  to  the  court  or  officer  has 
a  tendency  to  prove  the  facts  required  to  be  proved  to  confer  juris- 
diction, the  decision  protects  the  court  or  officer  and  also  the  party. 

Fourth.  When  a  party  or  his  attorney  may  lawfully  issue 
process  against  the  person  or  property  of  a  party,  they  are  liable 
if  the  process  is  issued  in  a  case  not  authorized  by  law ;  and  wheik 
it  is  issued  in  a  case  in  which  it  may  lawfully  issue,  but  it  is 
issued  irregularly,  they  are  liable  only  after  it  is  set  aside  for 
such  irregularity.     While  it  remains  in  force  it  is  a  protection. 

Fifth.  While  it  is  true  that  process  issued  by  a  court  or  officer 
in  favor  of  a  party  upon  proof,  to  be  made  to  the  satisfaction  of 
such  court  or  officer,  although  it  may  be  issued  erroneously,  is 
a  protection  to  him;  yet  if  he  interferes  in  the  arrest  beyond 
taking  out  the  process  and  delivering  it  to  an  officer  to  be  exe- 
cuted, he  is  liable  for  such  unauthorized  interference. 

Sixth.  The  party  who  maliciously  and  in  bad  faith  extends 
the  jurisdiction  of  a  court  or  officer  to  a  case  to  which  it  cannot 
lawfully  be  extended  is  liable  to  the  party  injured  thereby. 

Affirmed  52  N.  Y.  409,  cited  Marks  v.  Townsend,  97  K.  Y. 
598 ;  Fischer  v.  Langhein,  103  N.  Y.  92. 

Chapter  601,  Laws  1895,  abolishing  the  office  of  police  justice 
in  the  city  and  county  of  New  York,  is  constitutional,  and  thus  a 
prior  incumbent  of  that  office  who  issues  a  warrant  after  his  office 
has  been  abolished  is  liable  for  false  imprisonment.  Stenson  v. 
Koch,  152  N.  Y.  87,  affirming  5  App.  Div.  621. 
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It  has  been  held  that  where  a  person  is  arrested  upon  a  criminal 
charge  without  competent  evidence  of  guilt,  both  the  magistrate 
and  the  prosecutor  are  jointly  liable  for  false  imprisonment 
Comfort  V.  Fulton,  13  Abb.  Pr.  276,  39  Barb.  56. 

A  justice  of  the  peace  who  unlawfully  issues  a  body  execution 
is  liable  in  dam;ages  for  an  arrest  made  thereon  by  a  constable. 
Campbell  v.  Kelly,  20  Week.  Dig.  160. 

A  justice  who  unlawfully  issues  a  body  execution  is  liable  for 
arrest.    Campbell  v.  Kelly,  20  Week.  Dig.  160. 

A  justice  of  the  peace  cannot  adjudge  a  person  in  contempt 
and  punish  him  save  in  a  case  prescribed  by  statute.  In  order 
to  give  the  justice  jurisdiction  to  punish  for  contempt  for  a  re- 
fusal to  answer  a  proper  and  pertinent  question  there  must  be 
an  oath  of  the  party  as  to  the  materiality  of  the  testimony ;  there- 
fore, where  no  such  oath  is  made  the  justice  is  liable  to  an  action 
for  false  imprisonment  for  a  commitment  as  for  contempt. 
Rutherford  v.  Holmes,  66  K  Y.  368,  affirming  5  Ilun,  317. 

In  Percival  v.  Jones,  2  Johns.  Cas.  49,  it  was  held  that  where 
a  justice  of  the  peace  acted  ministerially  at  the  request  of  a  party, 
he  was  not  liable ;  but  where  he  acted  outside  of  his  jurisdiction 
in  a  judicial  capacity,  he  was  liable  for  false  imprisonment.  This 
case  has  been  frequently  cited  and  commented  upon. 

In  Hoose  v.  Sherrill,  16  Wend.  33,  at  p.  42,  Bronson,  J.,  said 
that  what  was  said  by  the  court  in  Percival  v.  Jones,  in  relation 
to  the  justice  acting  as  a  ministerial  officer  in  issuing  process,  and 
as  such  not  being  responsible,  must  be  understood  in  reference  to 
the  particular  circumstances  of  that  case,  in  which  it  was  ques- 
tionable, to  say  the  leasts  whether  the  defendant  ought  to  have 
been  held  liable. 

Percival  v.  Jones,  supra,  is  cited  in  Sagendorph  v.  Shult,  41 
Barb.  102,  where  the  distinction  is  made  that  the  issuing  of  the 
summons  is  a  ministerial  and  not  a  judicial  act,  and  that  the 
time  when  the  question  of  jurisdiction  of  the  act  is  judicially 
determined  is  upon  the  return  day. 

Hess  V.  Morgan,  3  Johns.  Cas.  84,  distinguishes  Percival  v. 
Jones,  upon  the  ground  that  in  the  latter  case  there  was  a  waiver 
on  the  part  of  the  defendant  of  the  right  of  exemption. 
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AXTICLE  Vn. 
LIABILITY  FOR  ACTS  OF  SERVANTS  AND  AGENTS. 

PAOE. 

Subdivision  1.  Liability  of  corporations  for  acts  of  servants.  696 
2.  Liability  of  individuah  and  copartners  for 

acts  of  servants   600 

SUBDIYISION  1. 
Liability  of  Corporations  for  Acts  of  Servants. 

The  liability  of  a  corporation  for  an  arrest  made  by  one  of  its 
employees  is  very  fully  considered  in  Mulligan  v.  New  York  £ 
Rockaway  Beach  R.  R.  Co.,  129  N.  Y.  506,  and  Palmeri  v.  Man- 
hattan Ry.  Co.,  133  X.  Y.  261. 

In  the  Mulligan  Case  it  was  held  that  while  the  law  is  settled 
that  the  common  carrier  by  its  contract  of  transportation  under- 
takes to  protect  the  passengers  against  any  injury  arising  from  the 
negligence  or  willful  misconduct  of  its  servants,  while  engaged 
in  performing  a  duty  which  the  carrier  owes  to  him,  citing  Stewart 
V.  B.  &  C.  Co.,  90  N.  Y.  588,  yet  upon  the  facts  disclosed  by  the 
record  the  case  does  not  come  within  the  principle  there  estab- 
lished. 

In  the  Palmeri  Case,  the  court  considered  the  Mulligan  Case 
and  said :  "  What  materially  distinguishes  the  present  from  the 
Mulligan  Case  is  that  there  the  servant  of  the  company  was  not 
acting  for  the  protection  of  the  company's  interests,  but  went 
quite  outside  of  the  line  of  his  duty  to  perform  a  supposed  service 
to  the  community  by  procuring  the  arrest  of  criminals  whom  he 
knew  the  authorities  were  endeavoring  to  apprehend.  That  did 
not  enter  into  the  transaction  of  his  employer's  business ;  whereas, 
here  the  ticket  agent  clearly  was  engaged  about  the  company's 
affairs,  but,  in  the  belief  of  the  jury,  unlawfully  detained  the 
plaintiff  and  insulted  her  by  slandering  her  character." 

Both  these  cases  are  considered  in  opinion  of  Hatch,  J.,  in 
Penny  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  34  App.  Div.  10,  53 
N.  Y.  Supp.  1043,  to  the  general  rule  that  it  matters  not  that  the 
servant's  acts  were  reckless  and  unnecessary,  if  injury  was  in- 
flicted, or  if  he  passed  his  authority  or  departed  from  his  instruc- 
tions, or  throuffh  infirmity  of  temper  added  slander  to  his  other 
wrongdoing,  all  these  are  unavailing  to  shield  the  master  so  long  as 
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the  things  that  are  done  are  done  in  the  prosecution  of  the  business 
of  the  master,  even  though  such  acts  be  not  only  negligent  but 
wanton  and  willful,  citing  Bums  v.  Olens  Falls  R.  R,  Co.,  4  App. 
Div.  426,  38  N.  Y.  Supp.  866.  Unless  the  servant  is  acting  within 
the  scope  of  the  authority,  the  master  is  not  responsible  for  the 
servant's  acts.  Judgment  in  favor  of  plaintiff  was  reversed  upon 
the  ground  that  the  acts  of  the  person  making  the  arrest  did  not 
appear  to  have  been  done  within  the  scope  of  his  authority.  That 
it  was  quite  as  consistent  with  the  conclusion  that  he  acted  from 
personal  motives  and  for  his  own  purposes  as  that  he  acted  in  the 
prosecution  of  any  matter  conmiitted  to  his  care  by  the  defendant* 

In  McKay  v.  Hudson  River  Line,  56  App.  Div.  201,  67  N.  Y. 
Supp.  651,  held,  that  the  action  of  a  purser  of  a  steamboat,  in  aid- 
ing in  the  search  of  a  woman  who,  it  was  claimed,  had  stolen 
property,  was  not  within  the  scope  of  his  authority,  that  the 
act  was  not  done  in  the  performance  of  any  duty  which  he  owed 
the  defendant,  and  that  he  had  no  authority  from  the  defendant  to 
act  by  reason  of  the  woman  having  at  the  time  of  the  alleged  ar- 
rest passed  from  the  pier. 

Where  there  was  a  dispute  between  a  passenger  and  a  con- 
ductor, as  to  whether  the  passenger  paid  his  fare,  and  the  con- 
ductor had  the  passenger  arrested,  it  was  held  that  he  was  acting 
within  the  scope  of  his  authority,  and  that  the  railroad  company 
was  liable  for  the  imprisonment  Rown  v.  Christopher,  etc.,  Ry. 
Co.,  34  Hun,  471. 

A  railroad  company  is  liable  for  false  imprisonment  by  one  of 
its  employees  while  engaged  in  its  business,  whether  the  same  is 
willful  or  malicious.  One  who  is  placed  by  such  a  company  on 
its  station  platform  with  power  to  suppress  disturbance  is  an  em- 
ployee of  the  company,  and  the  company  is  liable  for  the  misuse 
of  his  authority.  Shea  v.  Mahhattan  Ry.  Co.,  27  St.  Eep.  33,  7 
N.  Y.  Supp.  497,  citing  Stewart  v.  Brooklyn  £  Crosstown  Ry.  Co., 
90  N.  Y.  588. 

In  Hamel  v.  Brooklyn,  etc.,  Ry.  Co.,  6  N.  Y.  Supp.  102,  the  de- 
fendant was  held  liable  for  an  illegal  arrest  by  its  servant,  whether 
the  defendant  authorized  the  arrest  or  not.  "  If  its  employee 
acted  within  the  general  scope  of  his  duty,  unjustifiably  caused 
it  (the  arrest),  the  defendant  must  respond." 

A  railroad  company  is  bound  to  protect  its  passengers  while  in 
transit  from  the  violence  conmiitted  by  strangers  and  copassengers, 
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und  must  protect  them  absolutely  against  the  misconduct  of  its 
own  employees  and  servants.  Hence,  if  a  passenger  sustains  dam- 
age by  reason  of  the  misconduct  of  an  employee  of  the  railroad 
company,  it  is  immaterial  whether  the  servant  was  acting  within 
the  scope  of  his  employment  or  not.  So  held  where  the  plaintiff 
was  unlawfully  arrested  while  a  passenger  on  the  defendant's 
train  by  a  detective  in  the  employ  of  the  defendant  on  a  charge  of 
theft.  The  case  proceeds  upon  the  theory  that  the  wrong  is  in 
violation  of  contract  of  carriage.  As  to  whether  the  act  is  in  vio- 
lation of  such  contract  is  for  the  jury.  McLeod  v.  N.  Y.,  C.  & 
St.  L.  R.  R.  Co.,  72  App.  Div.  116,  76  N.  Y.  Supp.  347,  110  St 
Eep.  34. 

Where  a  special  oflScer  of  a  railroad  testified  that  his  duties 
were  to  watch  for  people  stealing  coal,  and  if  he  caught  them  to 
lock  them  up, —  Held,  that  it  could  not  be  deemed  a  matter  of  law 
that  in  arresting  a  person  several  blocks  from  the  premises  of  the 
railroad  company  he  acted  outside  of  the  scope  of  his  authority. 
That  presuming  his  instructions  limited  his  authority  to  the  prem- 
ises of  the  railroad  company,  they  were,  nevertheless,  responsible 
because  the  act  was  within  the  general  scope  of  the  employment, 
and  even  though  some  particular  direction  had  been  disregarded. 
Kastner  v.  L.  I.  Ry.  Co.,  76  App.  Div.  323,  78  N.  Y.  Supp.  469, 
112  St.  Eep.  469. 

For  a  case  where  a  railroad  corporation  was  held  liable  for  the 
wrongful  imprisonment  of  plaintiff  by  a  policeman  and  detective 
in  the  employ  of  defendant,  see  Fitzpairick  v.  N.  F.  £  M.  B. 
B.  R.  Co.,  5  N.  Y.  Supp.  685,  affirmed  without  opinion  125  N.  Y. 
682.  For  former  appeals  in  the  same  case,  see  15  Week.  Dig.  506, 
affirmed   101  N.  Y.  617. 

Although  defendant  corporation  provides  a  room  in  its  prem- 
ises for  a  police  station,  it  is  not  responsible  for  the  arrest  of  a 
person  not  a  guest  by  an  officer  who  is  not  shown  to  have  been 
employed  by  the  defendant.  Fitzpatrick  v.  N.  Y.  &  N.  B.  R.  R. 
Co.,  15  Week.  Dig.  506. 

Where  a  railroad  corporation  may  lawfully  lease  its  road  to 
another  company,  and  the  lessor  takes  possession  and  manages 
and  operates  the  railroad,  the  lessor  is  not  liable  to  a  passenger 
for  injuries  sustained  by  reason  of  the  wrongful  acts  of  the  lessee's 
servants.    Fisher  v.  Metropolitan  El.  Ry.  Co.,  34  Hun,  433. 

Mott  V.  Consumers'  Ice  Co.,  73  N.  Y.  543,  though  not  a  case 
involving  false  imprisonment,  is  in  point  upon  the  general  ques- 


Digitized  by  VjOOQIC 


FALSE    IMPBISONMENT.  599 

Art.  7.    Liability  for  Acts  of  Servants  and  Agents. 

tion  as  to  when  a  servant  charges  his  master  with  liability  for  his 
acts.  The  test  is  whether  the  wrongful  act  was  in  the  course  of 
the  employment,  or  outside  of  it. 

See  also  Stewart  v.  Brooklyn,  etc.,  Ry.  Co.,  90  N.  Y.  588,  which, 
although  involving  a  question  of  liability  for  assault  and  battery, 
is  relevant  on  the  question  as  to  when  a  servant  is  acting  within 
the  scope  of  his  authority.  See  also  Dwinelle  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  120  K  Y.  117. 

On  the  question  of  the  liability  of  a  corporation  for  the  tortious 
act  of  its  servant,  see  also  Rounds  v.  D.,  L.  &  W.  R.  R.  Co.,  64 
N.  Y.  129.  This  case  does  not  involve,  however,  the  question  of 
false  imprisonment.  The  question  as  to  whether  a  servant  is  act- 
ing within  the  scope  of  his  authority  so  as  to  bind  his  master  is 
ordinarily  to  be  determined  by  the  jury. 

Where  the  plaintiff,  riding  upon  the  defendant's  railway,  had 
originally  purchased  a  ticket,  but  lost  it  before  reaching  his  desti- 
nation, and  where  he  was  arrested  while  attempting  to  pass 
through  the  gate  at  his  destination  without  a  ticket,  it  was  held 
that  the  detention  was  unlawful,  and  that  the  defendant  was  re- 
sponsible for  the  act  of  the  gatekeeper.  The  case  turns  upon  the 
theory  that  at  the  most  the  plaintiff  was  a  debtor  to  the  defend- 
ant for  the  amount  of  his  fare,  and  that  it  could  not  be  enforced 
by  imprisonment,  but  that  the  defendant  should  sue  for  the  amount 
thereof.  The  court  further  says :  "  If  the  defendant  had  the 
right  to  detain  him  to  enforce  payment  of  the  fare  for  ten  min- 
utes, it  could  detain  him  for  one  hour,  or  a  day,  or  a  year,  or  for 
any  time  until  compliance  with  its  demand.  That  would  be  arbi- 
trary imprisonment  by  a  creditor  without  process  or  trial,  to 
continue  during  his  will  until  his  debt  should  be  paid.  Even  if 
a  reasonable  detention  may  be  justified  to  enable  the  carrier  to 
inquire  into  the  circumstances  it  cannot  be  to  compel  payment 
of  fare."  Lynch  v.  Metropolitan  El.  Ry.  Co.,  90  N.  Y.  77,  affirm- 
ing 24  Hun,  506. 

For  a  case  where  defendant,  a  corporation,  was  held  liable  for 
false  imprisonment  by  instigating  the  arrest  of  servants  of  the 
corporation,  see  Midford  v.  Kann,  32  App.  Biv.  228,  52  K.  Y. 
Supp.  996. 

For  a  case  where  it  was  held  that  the  arrest  of  the  plaintiff 
was  not  shown  by  the  record  to  be  at  the  instigation  of  the  defend- 
ant corporation,  see  Noad  v.  Canadian  Pacific  R.  R:  Co.,  56  App. 
Div.  33,  67  N.  Y.  Supp.  265,  101  St.  Eep.  265. 
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SUBDIVISION  2. 
Liability  of  IndiTidnali  and  Copartnen  for  Acta  of  SecYants. 

Mallach  v.  Ridley  is  reported  on  first  appeal,  43  Hun,  336, 
where  the  judgment  was  reversed  for  error  in  charge  and  excessive 
damages.  Second  appeal  is  reported,  24  Abb.  N.  O.  172,  where 
it  was  held  that  inasmuch  as  a  storekeeper  invites  the  public  to 
enter  his  premises,  and  subject  themselves  to  the  custody  and  con- 
trol of  his  subordinates,  like  a  carrier  of  passengers,  he  should  be 
held  responsible  like  a  carrier  for  all  the  acts  of  the  subordinates 
toward  one  who  accordingly  enters,  even  when  such  acts  are 
committed  within  the  strict  line  of  employment  Held,  that 
where  a  floorwalker  was  accustomed  to  see  customers  and 
give  directions  to  the  saleswomen,  and  also  to  look  out  for  thieves 
and  pickpockets,  and  to  watch  people  and  ascertain  if  they  con- 
duct themselves  lawfully,  it  was  suflicient  to  make  it  a  question 
for  the  jury  whether  he  was  instructed  to  detain  suspected  per- 
sons. The  court  said :  "  The  floorwalker  evidently  had  the  right 
to  arrest  and  apprehend  thieves,  and  under  that  authority  if  he 
apprehended  an  innocent  person  his  employers  are  necessarily 
responsible.  They  cannot  confer  such  an  authority  upon  the  em- 
ployee, and  claim  the  benefits  of  his  action  when  he  acts  advisedly 
and  absolve  themselves  from  all  risk  when  he  acts  on  insufficient 
evidence." 

In  Mali  v.  Lord,  39  N.  Y.  381,  it  was  held  that  while  a  man 
is  responsible  civilly  for  the  wrongful  act  of  his  servant  committed 
in  the  transaction  of  his  business,  he  is  not  responsible  for  the 
willful  injury  committed  by  the  servant  while  so  engaged,  unless 
he  so  act  by  the  express  or  implied  authority  of  his  employer; 
and  that  where  the  superintendent  and  clerks  of  the  firm  directed 
a  policeman  to  arrest  and  examine  the  person  of  a  woman  sus- 
pected of  stealing  goods  which  was  so  done  without  the  knowledge 
or  express  or  implied  knowledge  of  the  owners  of  the  goods,  that 
the  master  was  not  liable.  That  the  servant  is  not  impliedly  au- 
thorized to  do  that  which  the  master  himself,  being  present,  would 
not  be  authorized  to  do. 

This  case  is  distinguished  in  Palmeri  v.  Manhattan  Ry.  Co., 
133  N.  Y.  261,  opinion  Gray,  J.,  in  which  he  says  that  Judge 
Andrews  in  Rounds  v.  D.,  L.  &  W.  R.  R.  Co.,  64  N.  Y.  129,  points 
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out  the  distinguishing  principle  of  the  cases  as  to  the  authority 
of  a  servant. 

In  Dupre  v.  Childs,  52  App.  Div.  306,  at  p.  309,  65  N.  Y. 
Supp.  179,  Eamsey,  J.,  says  of  Mali  v.  Lord,  supra,  that  while 
it  was  undoubtedly  well  decided  upon  the  facts  made  there  to 
appear,  it  would  not  now  be  said  to  be  an  accurate  statement  of 
the  law  as  to  the  responsibility  of  the  master  as  to  the  wrongful 
act  of  his  servant.  That  the  later  cases  which  are  cited  in  the 
opinion  have  laid  down  the  rule  in  such  different  terms  that  Mali 
V.  Lord  must  be  assumed  to  have  been  considerably  limited.  Du- 
pre  V.  Child  was  affirmed  169  N.  Y.  585,  on  opinion  below,  so 
that  Mali  v.  Lord  may  be  regarded  at  least  as  limited  by  the  Court 
of  Appeals. 

It  was  held  that  where  the  defendant's  cartman  caused  the 
plaintiff's  arrest  for  refusing  to  pay  the  value  of  goods  marked 
"  C.  O.  D."  by  error  of  the  defendant,  when,  as  a  matter  of  fact, 
the  only  sum  due  was  difference  between  the  price  of  an  article 
delivered  and  one  returned,  the  defendant  was  liable.  The 
driver  acted  within  the  scope  of  his  authority.  Craven  v. 
Bloomingdale,  64  App.  Div.  266,  66  ^.  Y.  Supp.  526,  100  St. 
Eep.  525,  affirming  30  Misc.  Rep.  650,  reversed  171  N.  Y.  439, 
where  it  ia  held  that  while  a  master  is  liable  in  compensatory  dam- 
ages for  an  illegal  arrest  caused  by  his  servant,  if  his  manner  of 
conducting  business  justified  the  jury  in  believing  that  the  ser- 
vant in  causing  such  arrest  was  acting  within  the  scope  of  his 
employment,  and  discharging  the  ordinary  duties  upon  him,  the 
employer  cannot  be  held  liable  for  punitive  or  vindictive  damages, 
and  that  it  is  reversible  error  for  the  trial  court,  after  instructing 
the  jury  as  to  the  law  of  compensatory  damages,  to  instruct  them 
that  they  also  had  the  power,  if  they  thought  proper,  to  award 
punitive  damages,  without  further  instructing  them  that  such 
damages  should  not  be  awarded  imless  there  was  proof  showing 
that  the  acts  of  the  servant  were  wanton,  oppressive,  or  malicious, 
and  that  the  master  was  implicated  with  the  servant  therein,  or 
had  either  expressly  or  impliedly  authorized  or  ratified  them. 

The  court  distinguishes  the  case  from  Stevens  v.  O'Neil,  51 
App.  Div.  364,  64  K  Y.  Supp.  663,  affirmed  169  N.  Y.  375, 
saying,  that  in  the  Stevens  Case,  the  plaintiff  had  been  arrested 
in  the  store  of  the  defendant  under  circumstances  peculiarly  dis- 
tressing and  humiliating,  and  citing  from  opinion  of  Van  Brunt, 
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P.  J.,  in  the  Appellate  Division,  as  follows :  "  Although  there 
was  no  evidence  of  any  express  malice  against  the  plaintiff  indi- 
vidually, the  act  was  done  in  pursuance  of  a  system  which  had 
been  adopted  in  that  store,  and  if  that  system  was  such  as  to  place 
an  innocent  customer  in  the  position  in  which  the  plaintiff's  evi- 
dence showed  that  she  was  placed,  the  jury  had  the  right  to  say 
that  the  results  of  this  system  were  of  such  a  character  as  to  require 
rebuke  by  way  of  punitive  damages,  in  order  that  innocent  people 
should  not  be  placed  in  the  position  which  this  plaintiff  was  placed 
without  any  fault  on  her  part." 

The  rule  as  to  the  master's  liability  for  the  arrest  by  a  servant 
is  thus  laid  down  in  Fogarty  v.  Wanamaker,  60  App.  Div.  433, 
69  K  Y.  Supp.  883,  103  St.  Rep.  883 :  "  The  better  rule  appears 
t>  be  that  while  the  master  is  not  responsible  for  the  willful 
wrong  of  the  servant,  not  done  with  a  view  to  the  master's  ser- 
vice, or  for  the  purpose  of  executing  his  orders,  if  the  servant 
authorized  to  use  force  against  another,  when  necessary  in  exe- 
cuting his  master's  orders,  and  if,  while  executing  such  orders, 
through  misconduct  or  violence  of  temper,  the  servant  uses  more 
force  than  is  necessary,  the  master  is  liable.  So  if  the  master 
puts  the  servant  in  a  place  of  trust  or  responsibility,  or  commits  to 
him  the  management  of  his  business  or  the  care  of  his  property, 
he  is  justly  held  responsible  when  the  servant,  through  lack  of 
judgment  or  discretion,  or  from  infirmity  of  temper,  or  under 
the  influence  of  passion  aroused  by  the  circumstances  and  the 
occasion,  goes  beyond  the  strict  line  of  his  duty  or  authority,  and 
inflicts  an  unjustifiable  injury  upon  another." 

Proprietors  of  a  restaurant  are  liable  for  illegal  arrest  by  a 
general  manager.  The  existence  of  a  rule  that  siich  manager 
should  not  leave  the  restaurant  until  he  had  been  relieved  does 
not  excuse  the  proprietor  from  liability  in  a  case  where  the 
manager  had  the  plaintiff  arrested  on  the  sidewalk.  Dupre  v. 
Childs,  52  App.  Div.  306,  65  N.  Y.  Supp.  179,  99  St  Rep.  179, 
affirmed  169  N.  Y.  585,  on  opinion  below. 

A  master  is  liable  for  false  imprisonment  by  his  servant  while 
acting  within  the  scope  of  his  duty.  So  held  where  the  defend- 
ant was  a  saloon-keeper,  and  the  manager  of  his  business  caused 
arrest  of  plaintiff.  Fortune  v.  Trainer,  47  St.  Rep.  68,  affirmed 
without  opinion  141  N.  Y.  605. 

Where  the  defendant,  the  owner  of  a  pleasure  resort,  made  an 
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agreement  with  one  Pinkerton,  under  which  the  latter  was  to 
furnish  the  needed  police,  the  defendant  was  held  liable  for  the 
wrongful  arrest  of  a  ticket-taker  on  the  charge  of  stealing  tickets, 
the  arrest  being  made  by  the  captain  of  the  police.  Clark  v. 
Starin,  47  Hun,  345.    See  Art.  X,  Subd.  4,  "  Arrest  by  Agent." 

AXTICLE  Vm. 
LIABILITY  OF  ATTORNEY  AND  CLIENT. 

One  who  issues  process  does  not  become  liable  for  acts  in  excess 
of  the  lawful  authority  of  the  officer  acting  thereunder.  There- 
fore an  attorney,  acting  under  instruction  from  his  client,  unlaw- 
fully procuring  the  issuance  of  a  body  execution  is  not  liable  for 
damages  by  reason  •  of  his  confinement  by  the  sheriff  among 
thieves  and  criminals.  For  that  violation  thQ  sheriff  alone  is  re- 
sponsible.    Baker  v.  Secor,  22  St.  Rep.  97,  4  N.  Y.  Supp.  303. 

It  has  been  held  that  the  circumstances  of  an  attorney's  name 
being  subscribed  to  a  process  on  which  an  illegal  arrest  is  made, 
without  other  proof  of  his  conduct,  is  not  sufficient  to  charge  him 
in  an  action  for  false  imprisonment.  Oriswold  v.  Sedgwick,  1 
Wend.  127. 

Though  it  seems  that  where  an  attorney  makes  out  an  illegal 
writ  and  delivers  it  to  the  officer  for  execution,  he  is  liable.  Cit- 
ing Baker  v.  Braham  &  Norwood,  3  Wils.  368. 

Attorney  and  client  procuring  an  illegal  arrest  are  joint  tort 
feasors,  and  an  assignment  of  the  judgment  against  the  attorney 
for  false  imprisonment  to  his  client  discharges  the  attorney. 
Baker  v.  Secor,  28  St.  Rep.  923,  7  N.  Y.  Supp.  803,  22  St.  Rep. 
97,  4  N.  Y.  Supp.  303. 

As  to  when 'attorneys  are  not  liable  for  false  imprisonment  in 
opposing  a  motion  to  discharge  plaintiff,  who  was  arrested  for  a 
contempt,  see  Fischer  v.  Langbein,  103  N.  Y.  84,  affirming  13 
Abb.  N.  C.  10. 

A  party  liable  for  false  imprisonment  cannot  escape  liability 
by  throwing  the  responsibility  upon  his  attorney.  Ackroyd  v. 
Ackroyd,  3  Daly,  38. 

Where  a  creditor  directs  the  issuance  of  an  illegal  body  execu- 
tion he  thereby  becomes  a  joint  tort  feasor  with  his  attorney. 
Baker  v.  Secor,  22  St.  Rep.  97,  4  K  Y.  Supp.  303. 

Where  in  a  prior  action  the  defendants  had  obtained  attach- 
ment against  the  person  of  A.,  and  their  attorneys  wrongfully  in- 
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atnicted  the  sheriff  as  to  the  identity  of  the  person,  so  that  he 
arrested  the  plaintiff,  it  was  held  that  the  defendants  were  not 
liable  for  the  act  of  their  attorney  as  he  had  no  authority,  either 
express  or  implied,  to  arrest  the  plaintiff.  Oearon  v.  Bank  of 
Savings,  50  N.  Y.  Super.  264. 

It  seems  that  the  issuing  of  a  body  execution  by  an  attorney  for 
a  judgment  creditor  is  within  the  scope  of  his  implied  authority, 
and  when  such  execution  is  issued  and  the  debtor  arrested  in  a 
case  where  it  is  not  authorized,  the  client  may  be  liable  although 
there  is  no  evidence  that  he  directed  the  issuing  of  the  execution. 
Guilleaume  v.  Bowe,  04  N.  Y.  268,  affirming  48  N.  Y.  Super. 
169. 

It  was  also  held  in  that  case  that  where  a  judgment  creditor 
countermanded  the  execution  and  directed  the  sheriff  to  discharge 
the  prisoner  if  he  would  sign  a  stipulation  not  to  sue  for  false 
imprisonment,  and  the  prisoner  signed  and  was  not  discharged, 
that  the  release  was  void  for  duress.  Compare  Welch  v.  Cochrane, 
63  N.  Y.  181. 

An  attorney  who  causes  a  void  or  irregular  process  to  be  issued 
in  a  case  which  causes  loss  or  injury  to  the  party  against  whom  it 
is  enforced  is  liable  for  the  damages  occasioned  thereby.  In  the 
case  of  void  process  the  liability  attaches  when  the  wrong  is  com- 
mitted, and  no  preliminary  proceeding  is  necessary  to  vacate  or 
set  it  aside,  as  a  condition  to  the  maintenance  of  the  action.  Where, 
however,  the  court  has  jurisdiction  to  award  the  proems,  and 
the  same  is  irregular  by  reason  of  nonperformance  by  the  party 
procuring,  or  of  some  preliminary  requisite,  the  same  must  be 
regularly  vacated  or  annulled  by  order  of  the  court  before  an  ac- 
tion can  be  maintained.  In  such  cases  the  process  is  considered 
the  act  of  the  party  and  not  that  of  the  court,  and  he  will  be  liable 
for  the  consequences.  Fischer  v.  Langbein,  103  N.  Y.  84,  affirm- 
ing 13  Abb.  N.  C.  10,  2  St.  Rep.  768. 

The  court  thereupon  defines  a  void  process  as  process  in  which 
"  the  court  has  no  power  to  award,  or  has  not  acquired  jurisdiction 
to  issue  in  the  particular  case,  or  which  does  not  in  some  material 
respect  comply  in  form  with  the  legal  requisites  of  such  process, 
or  which  loses  its  vitality  in  consequence  of  noncompliance  with 
a  condition  subsequent,  obedience  to  which  is  rendered  essential. 
Irregular  process  is  such  as  a  court  has  general  jurisdiction  to 
issue,  but  which  is  unauthorized  in  -the  particular  case  by  reason 
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of  the  existence  or  nonexistence  of  some  fact  or  circumstance  ren- 
dering it  improper  in  such  a  case.  In  all  cases  where  a  court 
has  acquired  jurisdiction  in  an  action  or  proceeding  its  order  made 
or  judgment  rendered  therein  is  valid  and  enforceable,  and  af- 
fords protection  to  all  persons  acting  under  it,  although  it  may 
afterward  be  set  aside  or  reversed  as  erroneous.  Errors  com- 
mitted by  a  court  upon  the  hearing  of  an  action  or  proceeding 
which  it  is  authorized  to  hear,  but  not  affecting  any  jurisdictional 
fact,  do  not  invalidate  its  orders  or  authorize  a  party  to  treat 
them  as  void,  but  can  be  taken  advantage  of  only  by  appeal  or 
motion  in  the  original  action.  Fischer  v.  Langbein  et  aL,  103 
N.  Y.  90,  citing  Day  v.  Bach,  87  N.  Y.  56 ;  Simpson  v.  HombecJc, 
3  Lans.  53 ;  Fischer  v.  Raabj  81  N.  Y.  236 ;  Rutherford  v.  Holmes, 
66  K  Y.  370. 

ARTICLE  IZ. 
ARREST  BY  MILITARY  AUTHORITIES. 

Civil  courts  have  uniformly  declined  to  interfere  with  acts  affect- 
ing military  rank  or  status,  or  for  offenses  against  articles  of 
war  or  military  discipline.  See  Johnstone  v.  Sutton,  1  T.  R.  546 ; 
United  States  v.  Mackenzie,  1  N.  Y.  Leg.  Obs.  227,  371.  But 
as  to  a  malicious  exercise  of  authority  by  a  military  officer  or  for 
acts  in  excess  of  authority,  though  done  in  good  faith,  see  Tyler  v. 
Pomeroy,  8  Allen,  480;  Dynes  v.  Hoover,  20  How.  (U.  S.)  65; 
Wise  V.  Withers,  3  Cranch,  337;  Mallory  v.  Merrit,  17  Conn. 
178 ;  Warden  v.  Bailey,  4  Taunt.  67. 

But  in  general  great  latitude  is  allowed  in  passing  upon  the 
legality  of  the  acts  of  military  officers  in  discharge  of  duty  in 
times  of  public  peril.  See  Clow  v.  Wright,  Brayt.  (Vt.)  118; 
Teagarden  v.  Oraham,  31  Ind.  422;  Hawley  v.  Butler,  54  Barb. 
490;  s.  c,  48  Barb.  101;  Hickey  v.  Huse,  53  Me.  493;  Oglesby 
V.  State,  39  Tex.  53. 

If  a  court-martial  arrest  and  imprison  a  private  person  for  an 
offense  even  within  its  jurisdiction,  it  is  false  imprisonment 
Smith  V.  Shaw,  12  Johns.  257. 

Thus,  where  a  person  was  arrested  as  a  deserter,  who  turned  out 
to  be  a  civilian,  the  person  who  arrested  him  was  held  responsible. 
(English  case.)     2  Addison  on  Torts  (Wood's  ed.),  §  818. 
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AXTICLE  Z. 
DEFENSES.  ^^ 

Subdivision  1.  Want  of  probable  cause 606 

2.  Lawful  authority  and  justification 607 

3.  Consent  of  plaintiff 608 

4.  Arrest  by  agent 609 

5.  Defense  of  person  or  property 610 

6.  Detention  not  terminated 611 

7.  As  to  advice  of  counsel 611 

SUBDIVISION  1. 
Want  of  Piobable  Cause. 

For  various  cases  involving  the  defense  of  probable  cause,  see 
authorities  cited  under  previous  articles. 

The  right  to  arrest  without  a  warrant  depends  upon  the  relation 
of  the  attending  circumstances  to  the  specific  question.  There 
can  be  no  general  right  to  arrest  citizens  for  an  undisclosed  of- 
fense. The  statute  requires  the  oflScer  to  inform  the  arrested  per- 
son of  his  authority  and  the  cause  of  his  arrest,  except  where  the 
person  arrested  is  arrested  in  the  actual  commission  of  the  crime. 
A  man  cannot  be  arrested  for  one  cause  and  when  that  fails  the 
defendant  justify  his  arrest  for  another  cause.  So  held,  where 
the  plaintiff  was  arrested  on  suspiction  of  having  in  his  possession 
jewelry,  not  belonging  to  him,  and  such  charge  was  made  against 
him.  On  his  examination  at  the  headquarters,  it  was  found  that 
he  was  carrying  concealed  weapons,  which  is  a  misdemeanor.  It 
was  held  that  the  arrest  for  the  first  cause  could  not  be  subsequently 
justified  on  the  latter  grounds.  Snead  v.  Bonnoil,  49  App.  Div. 
330,  97  St.  Eep.  553,  63  N.  Y.  Supp.  553,  affirmed  166  N.  Y. 
325. 

See  Savage  v.  McMillan,  37  App.  Div.  103,  55  If.  Y.  Supp. 
1055,  for  a  case  where  it  was  held  that  no  probable  cause  was 
proven.  A  contractor  engaged  to  tear  down  a  public  building  was, 
by  his  contract,  to  have  the  benefit  of  the  materials.  While  dispos- 
ing of  such  material  he  was  arrested  on  charge  of  grand  larceny, 
preferred  by  superintendent  of  public  parks.  It  was  held  that, 
under  the  circumstances,  no  probable  cause  was  shown,  and  that 
the  plaintiff  was  entitled  to  recover,  the  only  question  for  the  jury 
to  consider  being  that  of  damages. 
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In  order  that  probable  cause  be  a  defense  in  an  action  for  false 
imprisonment,  it  is  needful  that  a  felony  should  have  actually 
been  committed.    Thome  v.  Turck,  13  Week.  Dig.  560. 

The  absence  of  probable  cause  must  be  averred  and  proved. 
Hawley  v.  Buttery  54  Barb.  490. 

Where  an  arrest  is  made  by  a  private  person,  probable  cause  or 
grounds  for  suspicion  aflford  no  justification  unless  a  felony  has 
been  actually  committed,  and  the  burden  of  proving  the  commis- 
sion of  a  felony  is  upon  the  defendant.  Bums  v.  Erhin,  40  N.  Y. 
466. 

Where  a  private  person  seeks  to  justify  an  arrest  or  aiding  in 
the  arrest  of  another  without  warrant,  on  a  criminal  charge,  it 
must  appear  that  a  felony  had  been  committed  and  that  he  acted 
circumspectly,  and  upon  grounds  which  would  have  justified  a 
careful  and  prudent  person  in  believing  that  the  person  arrested 
was  guilty  of  the  crime.  The  burden  is  upon  him  to  show  that  the 
circumstances  justified  the  situation,  and  if  this  is  made  to  ap- 
pear, he  is  not  liable,  although  the  accused  was  in  fact  innocent. 
Famam  v.  Feeley,  56  N.  Y.  453,  citing  HolUy  v.  Mix,  3  Wend. 
354 ;  BracJcett  v.  Eastman,  17  Wend.  32 ;  Carl  v.  Ayres,  53  K  Y. 
14;  Addison  on  Torts^  555. 

SUBDIVISION  2. 
Lawful  Authority  and  Juttiflcation. 

Where  a  warrant,  under  which  an  arrest  was  made,  shows  a 
case  which  comes  within  the  jurisdiction  of  a  justice  issuing  it, 
although  it  does  not  recite  a  legal  oflfense,  the  oflScer  is  protected 
in  acting  under  it,  and  it  is  error  to  refuse  a  nonsuit.  Smith  v. 
Warden,  4  Hun,  787. 

A  person  has  no  right  to  arrest  a  mere  trespasser  who  offers  no 
violence,  and  is  liable  for  false  imprisonment  for  such  an  arrest. 
Midford  v.  Kann,  32  App.  Div.  228,  52  N.  Y.  Supp.  995. 

For  cases  where  it  was  held  that  an  assistant  clerk  of  a  police 
magistrate  was  justified  in  removing  a  person  from  the  court- 
room on  his  own  responsibility,  see  Hopner  v.  McOowan,  116 
N.  Y.  405. 

Where  the  defendant  was  sued  for  imprisoning  the  plaintiff 
under  an  attachment  which  had  been  set  aside,  it  is  sufficient  to 
show  that  the  order  setting  it  aside  was  not  legally  made.  Lewis 
V.  Penfield,  39  How.  Pr.  490. 

Nor  will  false  imprisonment  lie  where  the  process  was  irregular. 
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if  it  is  merely  set  aside  upon  other  grounds.    Nebenzahl  v.  Town- 
send,  61  How.  Pr.  353. 

An  action  can  only  be  maintained  where  the  arrest  was  unlaw- 
ful and  without  authority  of  law,  and  if  the  complaint  and  affi- 
davits show  that  the  arrest  was  lawfully  effected,  a  nonsuit  should 
be  granted.  Warren  v.  Dennett,  13  Misc.  Kep.  329,  34  N.  T. 
Supp.  462,  68  St.  Eep.  366. 

For  a  case  where  the  defendant  was  held  to  be  justified  in  caus- 
ing plaintiff's  arrest  for  failing  to  return  a  horse  and  wagon,  hired 
of  the  defendant,  see  Olmstead  v.  Dolen,  25  St.  Rep.  634,  6  N.  Y. 
Supp.  130. 

An  arrest  made  upon  a  void  warrant  cannot  be  justified  as  an 
arrest  for  a  different  cause.     Murphy  v.  Kron,  20  Abb.  X.  C.  259. 

A  criminal  conviction  of  the  plaintiff  by  a  police  justice  hav- 
ing no  jurisdiction  is  no  evidence  of  his  guilt,  and  thus  is  not  a 
defense  in  an  action  for  false  imprisonment.  Kolzem  v.  Broad- 
way,  etc..  By.  Co.,  1  Misc.  Eep.  148,  48  St.  Rep.  656,  20  N.  Y. 
Supp.  700. 

An  action  for  false  imprisonment  was  held  not  to  lie  where  it 
appeared  that  the  arrest  had  been  made  on  the  ground  that  the 
plaintiff  obtained  goods  upon  false  pretenses  as  to  his  responsi- 
bility, and  where  it  appeared  that  to  obtain  such  goods  the  plain- 
tiff had  represented  himself  as  controlling  considerable  amoimt  of 
property,  and  yet  within  four  months  thereafter  had  failed  for  a 
large  amount,  owing  bills  contracted  prior  to  the  failure.  Moses 
V.  Dickinson,  2  City  Ct.  184. 

In  an  action  for  false  imprisonment  justification  must  be  spe 
cificaUy  alleged.    Brown  v.  Chadsey,  39  Barb.  253. 

SUBDIVISION  8. 
Consent  of  Plaintiff. 

In  Warren  v.  Dennett,  17  Misc.  Rep.  88,  39  N.  Y.  Supp.  830, 
it  was  held  that  where  the  plaintiff  was  arrested  by  the  defend- 
ant for  refusing  to  pay  ten  cents  extra  in  a  restaurant,  but  paid 
the  same  at  the  police  station,  that  if  it  was  a  voluntary  payment 
and  a  settlement  of  the  difference,  that  then  the  plaintiff  could 
not  recover ;  but  if  it  was  brought  about  by  fear,  threat,  coercion, 
and  duress,  then  the  defendants  were  liable,  and  where  the  evi- 
dence upon  this  point  is  complicated,  it  is  a  proper  question  for 
the  jury. 


Digitized  by  VjOOQIC 


FALSE   IMPRISONMENT.  609 

Art.  10.    Defenses. 

It  is  no  defense  to  an  action  against  the  officers  of  a  bank  that 
a  person  was  imprisoned  by  the  locking  of  the  doors  at  the  usual 
time,  although  he  knew  the  time  at  which  the  bank  usually  closed. 
Woodward  v.  Washburn,  3  Den.  369. 

Where  a  person  was  arrested  for  hawking,  in  violation  of  a  vil- 
lage ordinance,  and  though  first  pleading  not  guilty  to  the  charge, 
paid  the  fine  imposed,  it  was  held  that  such  plea,  together  with 
the  payment  o'f  the  fine,  etc.,  effectually  barred  the  action  on  his 
part  for  false  imprisonment.  Jones  v.  Foster,  43  App.  Div.  33, 
69  N.  Y.  Supp.  738,  citing  Cuniff  v.  Beecher,  84  Hun,  137,  32 
K  Y.  Supp.  1067 ;  Bobbins  v.  Bobbins,  133  N.  Y.  597 ;  Oppenr 
Jieimer  v.  Manhattan  By.  Co.,  45  St.  Rep.  134,  18  N.  Y.  Supp. 
411. 

For  defenses  founded  upon  the  theory  that  there  was  no  com- 
pulsion, and  that  the  plaintiff  voluntarily  submitted  to  the  im- 
prisonment, see  cases  cited  under  "  Elements  Necessary  to  False 
Imprisonment  —  Compulsion  Necessary. '^ 

SUBDIVISION  4. 
Arrest  by  Agent. 

A  recovery  for  false  imprisonment  obtained  against  a  detective 
who  verified  an  information  prepared  by  the  district  attorney,  em- 
bodying the  results  of  his  investigation,  was  reversed  upon  the 
ground  that  the  application  for  such  warrant  was  not  really  made 
by  the  detective,  but  by  the  district  attorney,  in  his  official  ca- 
pacity.  Whitney  v.  Hanse,  36  App.  Div.  420,  65  N.  Y.  Supp.  375. 

A  railroad  company  has  been  held  not  to  be  bound  by  the  unau- 
thorized arrest^  in  its  station,  of  one  not  a  passenger,  which  arrest 
was  made  by  a  railroad  detective.  Such  arrest  was  not  within  the 
scope  of  his  authority.  Penny  v.  N.  Y.  C.  &  H,  B.  B.  B.  Co.,  34 
App.  Div.  10,  53  N.  Y.  Supp.  1043. 

The  question  as  to  the  liability  of  one  partner  for  the  false  im- 
prisonment, caused  by  another,  is  considered  by  the  court  in 
Farrell  v.  Friedlander,  63  Hun,  256,  18  N.  Y.^  Supp.  215,  where 
the  court  said  that  there  is  a  line  of  cases  which  go  to  the  length 
of  holding  the  joint  liability  of  partners,  as  stated  in  Abbott's 
Trial  Brief,  p.  217,  as  follows :  "  If  the  act  itself  was  one  within 
the  scope  of  the  business  and  done  as  such,  then  it  is  not  material 
that  the  other  partners  were  ignorant  and  innocent,  nor  that  it  was 
willful;  otherwise  if  the  act  was  wholly  foreign  to  the  business. 
39 
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If  the  act  was  presumptively  a  partnership  act,  because,  though 
not  in  the  line  of  the  trade,  it  was  incidental  to  the  exercise  of 
an  implied  power  —  as  where  a  partner  in  collecting  a  debt  due 
the  firm  directs  an  oflScer  to  make  a  tortious  levy  —  then  the  act 
of  one  partner  is  presimiptively  that  of  all,  and  evidence  that  they, 
with  knowledge  of  the  facts,  received  the  benefits  of  it,  is  conclusive 
against  them."  The  court  says,  however,  that  the  principle  under- 
lying the  liability  of  one  partner  for  the  tort  of  another  is  governed 
by  the  principles  of  law  of  agency,  and  like  the  liability  of  a  mas- 
ter for  the  tortious  act  of  his  servant  is  confined  within  the  limits 
of  the  implied  authority  with  which  each  partner  is  invested  by 
virtue  of  the  partnership  relation.  *  *  *  "  I  can  find,  however, 
no  case  which  goes  to  the  extent  of  holding  that  the  malicious 
prosecution  of  offenders  has  been  admitted  to  be  within  the  power 
constructively  delegated  to  one  partner  as  the  agent  of  another.'* 
See  this  case  for  a  full  discussion  of  the  subject. 

See  Mulligan  v.  N.  F.  £  R.  B.  By.  Co.,  129  N.  Y.  506,  re- 
versing 39  St  Eep.  20,  14  N.  Y.  Supp.  456,  where  it  was  held 
that  a  railroad  corporation  was'  not  liable  for  an  arrest  by  its  ser- 
vant upon  the  ground  that  it  wa«  not  shown  that  the  servant  was 
acting  within  the  course  of  his  employment  at  the  time.  Earl 
and  Finch,  JJ.,  dissenting. 

For  a  case  where  the  defendant  was  held  not  to  be  liable  for 
an  arrest  caused  by  its  general  superintendent,  where  a  special 
agent  was  employed  in  that  particular  line  of  business,  see  Luh- 
liner  v.  Tiffany  <&  Co.,  54  App.  Div.  326,  100  St.  Rep.  659,  66 
N.  Y.  Supp.  659. 

Where  a  passenger  had  left  the  wharf  of  the  defendant  steam- 
boat company  and  was  followed  by  the  purser,  defendant's  agent, 
and  told  to  come  into  the  waiting-room,  where  the  purser  locked 
the  door  and  investigated  the  contents  of  a  satchel, —  Held,  that 
the  act  of  the  purser  was  not  within  the  scope  of  his  authority, 
and  no  action  for  false  imprisonment  could  lie  against  the  defend- 
ant company.  McKay  v.  Hudson  Biver  Line,  56  App.  Div.  201^ 
67  K  Y.  Supp.  651,  101  St  Rep.  651. 

SUBDIVISION  5. 
Defense  of  Person  or  Property. 

One  in  peaceable  possession  of  land  is  not  liable  for  false  im- 
prisonment in  causing  the  arrest  of  a  person  who  interferes  forcibly 
with  such  possession.    Coogan  v.  McArdle,  1  Rob.  C  C  231. 
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As  a  simple  trespass  is  not  a  crime  one  is  liable  for  false  im- 
prisonment, in  having  such  a  trespasser  arrested.  The  defendant 
will  be  justified  in  using  such  force  as  is  necessary  to  remove  a 
trespasser,  and  if  resistance  is  offered  may  increase  such  force. 
If  violence  is  used  against  him  while  endeavoring  to  eject  a  tres- 
passer, it  would  be  an  assault,  for  which  the  party  would  be  liable 
to  arrest.  Midford  v.  Kann,  32  App.  Div.  228,  52  N.  Y.  Supp. 
995. 

SUBDIVISION  6. 

Detention  not  Terminated. 

For  defenses  founded  upon  the  fact  that  the  criminal  proceed- 
ings have  not  been  terminated,  see  cases  under  title  "  Elements  of 
the  Wrong  —  Termination  of  Detention." 

A  person  cannot  maintain  a  civil  action  for  false  imprisonment 
where  his  arrest  has  been  followed  by  a  conviction  in  a  criminal 
court,  and  while  that  conviction  remains  unreversed,  unless  he 
shows  that  his  conviction  was  obtained  by  fraud  or  conspiracy, 
and  that  fraud  or  conspiracy  must  be  one  in  which  the  court  and 
the  person  whom  he  proceeds  against  participate.  Judgment  of 
conviction  of  a  criminal  court  cannot  be  attacked  collaterally  by 
the  person  convicted.  The  person  who  believes  himself  to  have 
been  unjustly  convicted  must  procure  a  reversal  of  such  convic- 
tion before  he  can  maintain  a  civil  action.  Cuniff  v.  Beecher, 
84  Hun,  137,  66  St.  Rep.  199,  32  N.  Y.  Supp.  1067,  citing  Roh- 
bins  V.  Robbins,  133  N.  Y.  593 ;  Oppenheimer  v.  Manhattan  El. 
Ry.  Co.,  18  N.  Y.  Supp.  411,  45  St.  Rep.  134. 

SUBDIVISION  7. 
At  to  Advice  of  CoiinieL 

It  is  no  defense  to  an  action  for  false  imprisonment  that  the 
defendant  acted  under  advice  of  counsel.  Ackroyd  v.  Ackroyd, 
3  Daly,  38. 

The  advice  of  counsel  is  no  defense  unless  it  be  shown  that  the 
same  was  given  after  a  full  and  fair  statement  of  the  facts. 
Davidoof  v.  W.  &  W.  Ujg.  Co.,  14  Misc.  Rep.  456,  35  K  Y. 
Supp.  1019.  Compare  the  same  subject  in  "  Malicious  Prose- 
cution." 


Digitized  by  VjOOQIC 


C12  FALSE    IMPBISONMENT. 

Art.  11.    Imprisonment  of  Various  Classes  of  Persons. 

ABTICLE  ZI. 
IMPRISONMENT  OF  VARIOUS  CLASSES  OF  PERSONS. 

PAGE. 

Subdivision  1.  Wives,  chUdren,  servants 612 

2.  Insane  and  dangerous  persons 612 

3.  Witnesses  and  persons  privileged  from  ar- 

rest     614 

SUBDIVISION  1. 
Wiyes,  Children,  Servant!. 

Where  a  husband  had  procured  an  absolute  divorce  from  his 
wife,  and  where  the  decree  awarded  the  custody  of  the  children 
to  him,  and  the  wife  subsequently  obtained  possession  of  one  of 
the  children,  refusing  to  give  him  up,  the  husband  was  held  liable 
for  false  imprisonment  where  he  called  a  policeman  and  caused 
the  arrest  of  the  mother.  The  court  says :  "  The  defendant  mis- 
took his  remedy.  He  should  have  taken  the  child  by  force,  if 
the  decree  allowed  him,  in  a  gentle  manner,  but  he  could  not 
arrest  the  plaintiff  because  she  refused  to  voluntarily  give  up  the 
child."     Monjo  v.  Monjo,  53  Hun,  145,  6  N.  Y.  Supp.  132. 

A  master  may  maintain  an  action  against  one  who  imprisons  his 
servant  for  loss  of  the  services  occasioned  thereby.  Woodward  v. 
Washburn,  3  Den.  369. 

SUBDIVISION  2. 
Insane  and  Dangeroue  Persons. 

By  virtue  of  section  223  of  the  Penal  Code  force  and  violence 
used  toward  the  person  of  an  idiot,  lunatic,  insane  person,  etc., 
to  prevent  him  from  conmiitting  an  act  dangerous  to  himself  or 
another,  is  not  unlawful.  But  this  section  is  more  applicable  to 
actions  involving  assault  and  battery,  for  by  section  377  of  the 
Penal  Code,  a  person  "who  confines  an  idiot,  lunatic,  or  insane 
person  in  any  other  manner  or  in  any  other  place  than  is  author- 
ized by  law  *  *  *  is  guilty  of  a  misdemeanor."  In  regard 
to  the  commitment,  care,  and  discharge  of  the  insane,  see  Insanity 
Law,  §§  60-77. 

Where  the  plaintiff  alleges  that  defendant  physicians  falsely 
and  maliciously  signed  a  certificate  whereby  he  was  imprisoned 
as  insane  in  a  hospital,  the  gist  of  the  action  is  false  imprisonment 
Hurlehy  v.  Martin,  31  St.  Rep.  471,  10  N.  Y.  Supp.  91. 
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There  is  a  presumption  in  favor  of  the  validity  of  a  warrant. 
Where  a  lunatic  was  arrested  upon  a  warrant  issued  by  two  police 
justices  of  the  city  of  Albany  upon  a  complaint  and  certificate 'of 
two  reputable  physicians,  it  was  held  that  every  intendment  was 
in  favor  of  the  jurisdiction  of  the  magistrates,  and  from  the  fact 
that  the  warrant  was  issued  in  the  city  of  Albany  it  was  to  be 
presumed  that  the  lunatic  was  there  at  the  time  the  warrant  was 
issued,  and  that  a  mere  statement  of  the  warrant  that  the  lunatic 
was  at  the  town  of  Ejiox  was  merely  a  description  of  the  person, 
and  did  not  contradict  the  fact  that  he  was  in  Albany  when  the 
warrant  was  issued. 

Making  a  complaint  that  a  person  is  a  lunatic  before  a  magis- 
trate, who  then  authorized  the  arrest  of  the  alleged  lunatic  as 
such,  is  not  in  itself  sufficient  ground  for  an  action  of  false 
imprisonment.  Nor  is  the  additional  fact  that  the  complainant 
hands  the  warrant  to  an  officer  sufficient,  and  the  officer  executing 
such  a  warrant  is  not  bound  to  look  beyond  the  same,  if  it  is  regular 
upon  its  face.    Williams  v.  Williams,  4  T.  &  C.  251,  2  Hun,  111. 

A  private  person  who,  without  judicial  warrant  or  process,  on 
his  own  motion,  interferes  with  the  liberty  of  an  alleged  lunatic, 
takes  the  responsibility  of  his  error  of  judgment.  But  where 
restraint  was  demanded  by  necessity  for  the  care  and  safety  of 
the  individual  restrained,  or  for  the  protection  of  others,  there  is 
not  actionable  trespass.  Emmerich  v.  Thorley,  35  App.  Div.  452, 
54  N.  Y.  Supp.  791,  citing  2  Addison  on  Torts,  28 ;  Look  v.  Dean, 
108  Mass.  116;  Colby  v.  Jackson,  12  N.  H.  529;  Fletcher  v. 
Fletcher,  28  L.  J.  (Q.  B.)  136. 

Where  a  son-in-law  procured  the  imprisonment  of  his  father- 
in-law,  upon  the  grounds  of  insanity  on  his  own  verified  petition, 
and  on  a  defective  certificate  of  two  physicians, — Held,  that  he  was 
liable.  That  the  petition  and  the  certificate  did  not  confer  juris- 
diction upon  the  county  judge  under  section  2  of  the  Insanity 
Law,  as  under  such  section  a  son-in-law  has  no  authority  to  make 
the  application,  and  also  because  the  certificate  of  the  medical 
examiners  did  not  show  that  the  plaintiff  was  insane,  as  required 
by  section  61.  Washer  v.  Slater,  67  App.  Div.  385,  73  N.  Y. 
Supp.  425, 107  &t.  Rep.  425. 

Where  a  judge  before  whom  a  proceeding  is  instituted  for  the 
commitment  of  a  lunatic,  under  the  statute,  errs  in  his  judgment 
as  to  whether  the  facts  presented  do  or  do  not  confer  jurisdiction, 
he  is  not  liable  to  an  action  for  false  imprisonment  for  committing 
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such  person  as  insane.  But  a  physician  signing  a  certificate  in 
such  proceeding  to  the  effect  that  the  person  is  insane  is  not  in 
law  acting  as  a  judicial  officer,  but  as  a  medical  expert,  and  has  not 
the  judicial  immunity.  He  is  chargeable  with  neglect,  which,  in 
the  case  of  a  professional  expert,  would  render  him  liable  for 
failure  to  use  the  skill  and  care  required  in  his  profession.  Ayers 
V.  Bussell,  50  Hun,  282,  3  N.  Y.  Supp.  338. 

This  case  also  construes  the  statute,  chapter  446  of  Laws  of 
1874,  and  holds  that  under  such  statute  it  is  discretionary  with 
the  judge  whether  or  not  he  shall  call  a  jury  to  determine  the  ques- 
tion of  lunacy. 

For  a  case  turning  upon  the  right  of  a  physician  to  confine  a 
person  supposed  to  have  the  small-pox,  see  Ryder  v.  Fuller,  13 
Hun,  669.  The  General  Term  held,  that  under  the  evidence  the 
court  was  not  prepared  to  say  that  a  verdict  which  charged  the 
defendant  with  $500  damages  w^as  against  the  weight  of  evidence. 
A  new  trial,  however,  was  given,  on  the  ground  that  there  had  been 
an  error  in  the  admission  of  evidence  on  the  question  of  damages. 
The  defendant  did  not  plead  justification,  and  thus  was  not  per- 
mitted to  show  that  he  acted  under  authority,  and  thus  was  techni- 
cally liable,  but,  as  the  court  said,  only  for  compensatory  dam- 
ages  for  the  consequences  of  his  own  acts  so  long  as  the  same  were 
in  good  faith. 

Although  a  commissioner  of  health  of  a  city  may  be  authorized 
by  statute,  in  case  of  impending  pestilence,  to  take  such  measures 
as  he  may,  with  the  approval  of  the  mayor  and  president  of  the 
medical  society,  declare  the  public  health  and  safety  require,  and 
require  the  isolation  of  all  persons  and  things  infected  or  ex- 
posed to  such  disease  —  yet  he  is  only  authorized  to  quarantine 
an  individual  who  has  been  exposed  to  the  disease  under  condi- 
tions which  would  permit  communication  of  the  disease.  The 
mere  possibility  that  the  individual  might  have  been  exposed  to 
the  disease  is  insufficient.  Smith  v.  Emery,  11  App.  Div.  10,  42 
N.  Y.  Supp.  258. 

SUBDIVISION  3. 

Witnesses  and  Persons  Privileged  from  Arrest. 

Exemption  from  arrest  is  a  personal  privilege,  which  may  be 
waived,  and  it  will  be  deemed  to  have  been  waived  unless  the 
party  avail  himself  of  the  privilege  at  the  first  opportunity  to 
assert  it  and  obtain  his  liberty.  Dow  v.  Smith,  7  Vt.  465 ;  Hess 
V.  Morgan,  3  Johns.  Cas.  84. 
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Section  860  of  the  Code  of  Civil  Procedure  exempts  witnesses 
from  arrest 

§  860.  Witness  exempt  from  arrest. —  A  person  duly  and  in  good 
faith  subpoenaed  or  ordered  to  attend,  for  the  purpose  of  being  ex- 
amined, in  a  case  where  his  attendance  may  lawfully  be  enforced  by 
attachment,  or  by  commitment,  is  privileged  from  arrest  in  a  civil 
action  or  special  proceeding,  while  going  to,  remaining  at,  and  re- 
turning from,  the  place  where  he  is  required  to  attend. 

By  virtue  of  section  861  a  person  so  arrested  may  be  discharged. 

§  861.  }Yhen  to  be  discharged  from  arrest. —  The  court,  from  which 
a  subpoena,  served  in  good  faith,  was  issued,  or  by  which  an  order  was 
made,  requiring  a  person  to  attend,  for  the  purpose  of  being  ex- 
amined; or  a  judge  thereof,  upon  proof,  by  affidavit,  of  the  facts, 
must  make  an  order,  directing  the  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  the  last  section. 

§  862.  By  whom  witnesses  may  be  discharged. —  A  justice  of  the 
Supreme  Court,  in  any  part  of  the  State,  or  a  county  judge,  has  the 
like  authority  as  a  judge  of  the  court,  to  make  an  order  for  a  dis- 
charge, in  a  case  specified  in  the  last  section.  Upon  satisfactory 
proof,  by  affidavit,  of  the  facts,  he  must  also  make  an  order,  directing 
the  discharge  of  a  person  arrested,  in  violation  of  section  860  of  this 
act,  where  a  subpoena,  served  in  good  faith  upon  the  person  arrested, 
was  issued  as  prescribed  in  section  854  of  this  act. 

§  863.  Arrest,  when  void;  penalty. —  An  arrest,  made  contrary  to 
the  foregoing  provisions  of  this  title,  is  absolutely  void,  and  is  a  con- 
tempt of  the  court,  if  any,  from  which  the  subpoena  was  issued, 
or  by  which  the  witness  was  directed  to  attend.  An  action  may 
be  maintained,  by  the  person  arrested,  against  the  officer  or  other 
person  making  such  arrest,  in  which  the  plaintiff  is  entitled  to  recover 
treble  damages.  A  similar  action  may  also  be  maintained,  in  a  like 
case,  by  the  party  in  whose  behalf  the  witness  was  subpoenaed,  or  the 
order  procured,  to  recover  the  damages  sustained  by  him,  in  conse- 
quence of  the  arrest. 

It  will  be  noted  that  section  863  gives  to  the  plaintiff  so  ille- 
gally arrested  an  action  against  the  officer  or  other  person  making 
such  arrest,  and  a  similar  action  also  lies  on  behalf  of  the  party 
in  whose  behalf  the  witness  was  subpoenaed. 

But  by  virtue  of  section  864  the  sheriff  or  other  officer  or  per- 
son is  not  so  liable  unless  the  person  claiming  the  exemption  makes 
an  affidavit,  if  required,  to  the  effect  that  he  was  illegally  sul> 
poenaed,  etc. 

§  864.  Sheriff  not  to  be  liable  unless  affidavit  is  made. —  But  a 
sheriff  or  other  officer,  or  person,  is  not  so  liable,  unless  the  person 
claiming  an  exemption  from  arrest,  makes,  if  required  by  the  sheriff 
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or  officer,  an  affidavit,  to  the  effect  that  he  was  legally  subpoenaed  or 
ordered  to  attend,  and  that  he  was  not  so  subpoenaed  or  ordered  by  his 
own  procurement,  with  the  intent  of  avoiding  arrest.  In  his  affidavit, 
he  must  specify  the  court  or  officer,  the  place  of  attendance,  and  the 
cause  in  which  he  was  so  subpoenaed  or  ordered.  The  affidavit  may 
be  taken  before  the  officer  arresting  him,  and  exonerates  the  officer 
from  liability  for  not  making  the  arrest. 

In  Kreiser  v.  8co field,  10  Misc.  Rep.  360,  63  St  Rep.  413, 
31  N.  Y.  Supp.  23,  reversing  9  Misc.  Rep.  200,  60  St.  Rep.  839, 
29  N.  Y.  Supp.  685,  it  v^^as  held  that  at  common  law  the  arrest 
of  a  privileged  person  is  voidable  only  and  not  void  and  does  not 
constitute  trespass,  and  is  insufficient  to  support  an  action  for 
false  imprisonment.  Sections  863,  864  of  the  Code,  however,  au- 
thorize such  an  action  for  such  arrest  and  give  treble  damages. 

In  the  Kreiser  Case  it  seems  to  be  held  that  the  action  was  con- 
ducted as  a  common-law  action,  and  that  no  reference  was  made 
to  the  statute ;  therefore  the  statute  could  not  be  invoked  because 
there  was  no  such  rule  at  common  law.  It  seems  also  that  the 
statutory  action  lies  only  against  the  officer  or  person  making 
the  arrest,  and  even  they  are  not  liable  unless  the  person  arrested 
claims  his  exemption  and  makes  an  affidavit,  if  required.  It  fol- 
lows, therefore,  that  the  statutory  action  does  not  lie  either  against 
the  plaintiff,  who  has  procured  the  arrest  in  the  action,  or  against 
the  plaintiff's  attorney.  See  this  case  also  for  circumstances  under 
which  the  privilege  terminates  and  expires. 

For  decisions  turning  upon  the  arrest  of  persons  privileged 
under  the  old  £10  Act,  see  Percival  v.  Jones,  2  Johns.  Cas.  49 ; 
Hess  V.  Morgan,  3  Johns.  Oas.  84. 

ABTICLEZn. 

PARTIES.  p^„ 

Subdivision  1.  Plaintiffs 616 

2.  Party  instigating  imprisonment 617 

3.  Joinder  of  defendants 618 

SUBDIVISION  1. 

Plaintiffs. 

This  action  like  other  torts  for  a  personal  injury,  being  non- 
assignable, must  be  brought  by  the  party  imprisoned.     But  the 
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wrong  may  be  accompanied  by  loss  to  third  persons  standing  in 
domestic  or  contractual  relations  to  the  person  imprisoned.  The 
injury  in  such  case  is,  in  the  theory  of  law,  an  injury  to  property 
rights,  and  the  action  is  not  for  the  personal  injury. 

Thus,  while  an  action  for  false  imprisonment  may  be  main- 
tained against  the  putative  father  of  an  illegitimate  child  who  re- 
tains its  custody  without  right  and  against  the  consent  of  the  child, 
the  action  can  be  brought  only  in  the  name  of  the  child,  whose 
rights  were  violated,  and  the  recovery  is  for  the  benefit  of  the 
infant,  and  not  for  the  benefit  of  the  mother.  If  such  parent 
sustain  injury  for  the  loss  of  services  or  medical  attendance,  the 
proper  action  is  upon  the  case.  The  action  for  personal  injury 
can  only  be  brought  in  the  name  of  the  child.  Robaling  v.  Arm- 
strong, 15  Barb.  248,  citing  Keeves'  Dom.  Eel.  291 ;  Whitney  v. 
Hitchcock,  4  Den.  461 ;  Cowden  v.  Wright,  24  Wend.  429 ;  Bart- 
ley  V.  Bichtmeyer,  4  N.  Y.  43. 

The  proper  parties  plaintiff  in  an  action  for  injury  done  to  a 
slave,  servant,  apprentice,  or  minor  child,  is  well  stated  in  the  case 
of  Woodward  v.  Washburn,  3  Den.  371 :  "  It  is  a  general  prin- 
ciple that  an  action  lies  *  *  *  in  favor  of  the  party  who  stands 
in  place  of  the  parent,  by  reason  of  which  he  sustains  a  loss  of 
service,  or  has  been  put  to  expense  in  sickness  and  providing 
medical  aid.  But  for  the  direct  personal  injury  the  person  upon 
whom  it  is  inflicted  is  entitled  alone  to  the  action  and  to  the  dam- 
age then  recovered.  The  master  or  parent's  right  to  recover  rests 
upon  the  ground  that  he  has  been  deprived  of  some  services  to 
which  he  was  entitled,  or  has  been  put  to  some  expense."  It  was 
further  held  that  the  hiring  of  a  person  of  full  age  for  wages 
creates  the  relation  of  master  and  servant,  and  will  enable  the 
former  to  maintain  an  action  on  the  case  against  one  who  im- 
prisons such  person,  resulting  in  a  loss  of  his  services.  See  this 
case  also  for  the  distinction  between  servants  and  employees. 

SUBDIVISION  2. 
Party  Instigating  Imprisonment. 

In  trespass  all  who  aid  or  assist  are  principals.  Hence,  one  who 
directs  the  imprisonment  of  another  is  guilty  of  the  imprison- 
ment. So  held  in  a  case  where  the  superintendent  of  police  told 
an  oflBcer  who  made  the  arrest  to  take  the  prisoner  back  and  lock 
him  up.     Such  superintendent  will  not  be  permitted  to  show  that 
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the  act  was  not  in  consequence  of  his  request,  for  he  cannot  direct 
a  trespass,  and  after  its  commission  escape,  upon  the  ground  that 
the  officer  violated  his  duty  in  obeying  the  direction.  Greene  v, 
Kennedy,  46  Barb.  16,  affirmed  48  N.  Y.  653. 

A  defendant,  therefore,  who  directs  an  arrest  and  imprison- 
ment is  liable.  In  contemplation  of  law,  he  conmiitted  those  acts ; 
and  no  man  is  allowed  to  incite  another  to  trespass,  and  after  its 
commission,  to  give  his  want  of  influence  in  evidence  in  bar  of 
the  action.  Such  a  principle  will  enable  a  man  to  encourage  an- 
other to  commit  murder,  in  his  presence,  and  then  escape,  upon 
the  ground  that  the  homicide  was  malicious  enough  to  have  done 
the  same  thing  if  he  had  remained  silent.  Coates  v.  Darby,  2 
N.  Y.  517,  overruling  Herrich  v.  Manly,  1  Cai.  553. 

Where  a  party  is  arrested  under  a  warrant  issued  without  juris- 
diction, the  persons  instrumental  in  procuring  it  to  be  issued  are 
liable  to  an  action  for  false  imprisonment.  Lansing  v.  Case,  4 
X.  Y.  Leg.  Obs.  221,  8  Law  Eep.  451. 

One  who  directs  a  police  officer  to  arrest  another  where  the  same 
is  not  justified  is  responsible  for  such  arrest.  Dodge  v.  Alger,  21 
J.  &  S.  107.    See  also  Wynn  v.  Hobson,  22  J.  &  S.  330. 

Even  if  the  plaintiff  is  not  arrested  on  the  distinct  order  of  the 
defendant,  yet,  if  he  subsequently  ratify  the  act  of  the  officer  mak- 
ing the  arrest,  he  is  liable.  Callahan  v.  Searles,  78  Hun,  238,  60 
St.  Eep.  214,  28  N.  Y.  Supp.  904. 

See  authorities  cited  under  previous  articles. 

SUBDIVISION  8. 
Joinder  of  Defendants. 

In  trespass,  all  who  aid  or  assist  are  principals.  Oreene  v.  Ken- 
nedy, 46  Barb.  16,  affirmed  without  opinion  48  N.  Y.  653 ;  Coates 
v.  Darby,  2  K  Y.  519. 

All  persons  who  accomplish,  procure,  aid,  or  assist  in  an  unlaw- 
ful detention  are  liable  as  principals.  Liability  may  also  attach 
by  ratification,  or  by  virtue  of  relationship  of  parties.  Hale  on 
Torts,  246. 

Where  a  private  individual  directs  an  officer  to  arrest  the  plain- 
tiff for  breach  of  peace  committed  before  the  officer^s  arrival,  which 
is  done  without  a  warrant  and  is  illegal,  both  the  private  person 
and  the  officer  are  joint  tort  feasors.  Wynn  v.  Hobson,  22  J.  &  S. 
330. 
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As  to  the  liability  of  officer  issuing  process  without  jurisdiction, 
together  with  the  liability  of  the  party  at  whose  instance  the  proc- 
ess was  issued,  see  Vredenburgh  v.  Hendricks^  17  Barb.  183,  cited 
Merritt  v.  Beed,  5  Den.  362.  See  Vosburgh  v.  Welch,  H  Johns, 
175 ;  Miller  v.  Brinkerhojf,  4  Den.  116. 

In  Holley  v.  Mix,  3  Wend.  351,  it  was  said  that  this  action  is 
several  as  well  as  joint ;  that  there  can  be  but  one  assessment  of 
damages;  that,  if  an  action  be  brought  against  two  defendants, 
the  plaintiff  may  elect  to  take  his  damages  against  either  of  them. 
If  several  damages  are  awarded  by  the  jury,  the  plaintiff  may 
cure  the  irregularity  by  entering  a  nolle  prosequi  against  all  but 
one,  and  take  judgment  against  him  alone. 

For  a  case  where  it  was  held  that  the  complaint  should  be  dis- 
missed as  against  one  defendant,  on  the  ground  that  there  was  no 
evidence  to  sustain  the  charge  against  him,  see  Carson  v.  Dessau, 
36  St.  Eep.  425,  13  N.  Y.  Supp.  232. 

ABTICLE  Xm. 

PLEADING.  p^o^ 

Subdivision  1.  Complaint 619 

2.  Answer •   623 

3.  Demurrer 624 

SUBDIVISION  1. 
Complaint 

Where  an  action  is  based  upon  the  fact  that  the  plaintiff  was 
arrested  in  Saratoga  county  by  defendant,  a  deputy  sheriff  of  War- 
ren county,  and  was  taken  to  and  imprisoned  in  Warren  county, 
an  action  may  properly  be  brought  in  Saratoga  county,  as  part  of 
the  cause  of  action  arose  there.  Ellis  v.  Baker,  62  App.  Div,  542, 
71  K  Y.  Supp.  88,  105  St.  Rep.  88. 

It  seems  that  causes  of  action  of  false  imprisonment  and  ma- 
licious prosecution  may  be  united  in  the  same  complaint.  "  They 
are  consistent  with  each  other,  and  the  one  is  not  destructive  of 
the  other,  and  it  has  been  the  common  practice  to  unite  them." 
Marks  v.  Townsend,  97  N.  Y.  597,  citing  Doyle  v.  Bussell,  30 
Barb.  300 ;  Burr  v.  Shaw,  10  Hun,  580 ;  Dusenhury  v.  Keiley,  85 
K  Y.  389;  Carl  v.  Eyres,  53  N.  Y.  14;  Bradner  v.  Falkner,  93 
N.  Y.  615- 
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Causes  of  action  for  false  imprisonment  and  malicious  prose- 
cution may  be  united  in  the  same  complaint,  and  are  consistent 
with  each  other;  but  both  actions  cannot  be  maintained  upon  the 
same  state  of  facts.  Warren  v.  Dennett,  17  Misc.  Rep.  87,  39 
N.  Y.  Supp.  830,  citing  Marks  v.  Townsend,  97  N.  Y.  594; 
Cunningham  v.  East  River  EL  Co.,  17  N.  Y.  Supp--  372;  Ack- 
royd  V.  Ackroyd,  3  Daly,  38.  See  Warren  v.  Dennett,  supra, 
for  complaint  which  was  held  to  state  action  for  false  imprison- 
ment. 

There  is  a  dictum  to  the  effect  that  a  cause  of  action  for  false 
imprisonment  and  malicious  prosecution  cannot  be  alleged  in 
different  counts  in  the  same  complaint,  in  Nebenzahl  v.  Townsend, 
61  How.  Pr.  353,  12  Week.  Dig.  511. 

The  actions  for  false  imprisonment  and  malicious  prosecution 
may  be  united  in  one  complaint,  and  the  plaintiff  cannot  be  com- 
pelled to  elect  between  them.  The  court  says  that  the  early  cases 
hold  that  the  two  cases  are  essentially  distinct,  and  cannot  be 
united  in  one  complaint,  but  that  the  rule  appears  to  have  been 
changed.  Thorpe  v.  Carvalho,  14  Misc.  Rep.  557,  36  N.  Y.  Supp. 
1,  citing  Code,  §  484,  subd.  2 ;  Marks  v.  Townsend,  97  K  Y.  594 ; 
Cunningham  v.  East  River  EL  Co.,  42  St.  Rep.  212;  Neill  v. 
Thome,  88  N.  Y.  270. 

Where  the  complaint  in  a  single  count  contains  allegations 
which  might  be  treated,  either  as  for  false  imprisonment  or  for 
malicious  prosecution, —  Held,  that  a  judgment  should  not  be 
sustained  unless  the  proof  established  both  causes  of  action.  So 
held  in  a  case  where  the  defendant  failed  to  demur,  and  was  not 
entitled  to  compel  election  at  commencement  of  the  trial,  and 
where  it  was  assumed  from  the  record  that  both  causes  of  action 
were  submitted  to  the  jury.  Tyson  v.  Bauland  Co.,  68  App.  Div. 
310,  74  K  Y.  Supp.  59,  108  St.  Rep.  59. 

A  cause  of  action  for  slander  and  one  for  false  imprisonment 
may  be  united  in  the  same  complaint,  under  section  487  of  the 
Code.  Held,  also,  that,  on  a  motion  to  amend  the  complaint  in 
the  action  for  slander,  the  plaintiff  should  be  allowed  to  add  a 
count  for  false  imprisonment.  De  Wolfe  v.  Abram,  6  App.  Div. 
172,  39  K  Y.  Supp.  1029,  reversed  151  N.  Y.  186. 

Where  the  plaintiff  joined  actions  for  false  imprisonment  and 
malicious  prosecution,  and  the  court  refused  to  dismiss  the  com- 
plaint   as  to  the  latter,  and  the  jury  found  for  the  defendant 
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thereon,  it  was  held  that  it  was  so  distinct  from  the  other  cause 
of  action  that  the  jury  was  not  prejudiced  by  the  ruling.  Thome 
V.  Turck,  18  Week.  Dig.  550. 

A  complaint,  in  an  action  for  false  imprisonment,  is  defective 
which  does  not  allege  either  that  the  imprisonment  of  the  plaintiff 
was  illegal  or  was  procured  without  a  warrant. 

A  complaint  which  states  that  the  plaintiff  was  arrested,  that 
the  arrest  was  caused  by  the  defendant,  and  that,  upon  the  trial, 
there  was  no  sufficient  cause  to  believe  him  guilty,  and  that  he 
was  discharged,  does  not  show  that  the  defendant  may  not  have 
been  arrested  upon  a  warrant  which  was  duly  issued. 

In  an  action  for  malicious  prosecution,  the  plaintiff  must  allege 
and  prove  that  there  was  no  probable  cause  for  the  prosecution, 
and  that  it  was  instituted  through  malice,  and  a  mere  allegation 
that  the  defendant  maliciously  charged  the  plaintiff  with  crime, 
does  not  relieve  the  latter  from  alleging  a  want  of  probable  cause ; 
an  allegation  that  the  charge  was  false,  and  that  the  plaintiff  was 
acquitted,  is  not.  enough.  Cousins  v.  Swords,  14  App.  Div.  338, 
43  N.  Y.  Supp.  907,  affirmed  on  opinion  below  162  N.  Y.  625. 

A  complaint  which,  among  other  things,  alleges  that  the  defend- 
ant deprived  the  plaintiff  of  her  liberty  for  an  hour  "without 
reasonable  cause,  and  without  any  right  or  authority  so  to  do,"  is 
not  demurrable,  as  not  stating  a  cause  of  action.  It  sufficiently 
alleges  that  the  imprisonment  was  illegal.  Bonnett  v.  Wanamaker, 
34  Misc.  Rep.  591,  70  N.  Y.  Supp.  372,  104  St.  Rep.  372. 

An  allegation  that  the  defendant  entered  the  plaintiff's  house 
and  arrested  her,  and  another  allegation  that  they  forcibly  re- 
moved her  therefrom  and  took  her  to  jail,  constitutes  merely  one 
cause  of  action.  But  an  allegation  of  a  conspiracy  of  two  defend- 
ants to  imprison  the  plaintiff,  and  that,  in  pursuance  thereof,  two 
other  defendants  were  employed  to  make  the  arrest,  is  not  irrele- 
vant. It  is  not  irrelevant  to  allege,  in  addition  to  a  general  aver- 
ment of  personal  injury,  that  the  plaintiff  was  prevented  from 
performing  certain  domestic  duties.  Exner  v.  Exner,  2  Abb. 
K  C.  108. 

For  the  same  principle,  see  Eyres  v.  Humphrey,  1  E.  D.  Smith, 
196 ;  Bebinger  v.  Sweet,  1  Abb.  N.  C.  263 ;  Holton  v.  Jones,  7 
Robt.  164-249. 

The  fact  that  the  plaintiff,  among  other  things,  states  that  the 
arrest  was  made  "  maliciously  "  does  not  change  the  action  from 


Digitized  by  VjOOQIC 


622  FALSE    IMPRISONMENT, 

Art.  13.    Pleading. 

false  imprisonment  to  malicious  prosecution,  in  a  case  where  false 
imprisonment  is  clearly  the  gravamen  of  the  action.  Rosecrans  v. 
Hast,  1  Misc.  Rep.  220,  49  St.  Rep.  222,  20  N.  Y.  Supp.  880. 

Where  an  arrest  was  made  without  lawful  process,  the  gist  of 
the  offense  is  unlawful  imprisonment,  and  averments  of  malice 
and  want  of  probable  cause  may  be  treated  as  surplusage,  or  as 
matter  in  aggravation  of  damages.  Ackroyd  v.  Ackroyd,  3 
Daly,  38. 

The  complaint  must  show  that  the  arrest  was  illegal ;  an  allega- 
tion that  it  was  maliciously  prosecuted  is  insuflScient.  Cunning- 
ham V.  East  River  El.  Co.,  17  N.  Y.  Supp.  372,  42  St.  Rep.  212. 
In  this  case  the  court  distinguishes  false  imprisonment  from  ma- 
licious prosecution,  saying:  "Allegation  of  malice  does  not  help 
the  plaintiff,  for,  even  if  the  defendant  were  moved  by  malice  in 
causing  the  arrest,  unless  the  process  was  irregular  and  unlawful, 
an  action  for  false  imprisonment,  as  distinguished  from  one  for 
malicious  prosecution,  would  not  lie.*' 

This  case  reiterates  the  rule  as  to  the  distinction  between  false 
imprisonment  and  malicious  prosecution,  and  the  consequent 
necessity  for  recognizing  that  fact  in  framing  the  complaint, 
pointing  out  the  difference  in  the  material  allegations,  enforcing 
the  proposition  that  the  action  for  false  imprisonment  cannot  be 
maintained  where  the  process  was  regular  and  the  arrest  lawful, 
citing  numerous  authorities,  including  Marks  v.  Townsend,  97 
N.  Y.  596;  Von  Latham  v.  Libby,  38  Barb.  339 ;  Brown  v.  Chad- 
sey,  39  Barb.  253 ;  Landt  v.  Hilts,  19  Barb.  283. 

The  absence  of  probable  cause  is  an  important  one,  and  from 
time  immemorial  the  absence  of  probable  cause  has  always  been 
a  necessary  allegation.     Hawley  v.  Butler,  54  Barb.  490. 

Where,  in  an  action  for  false  imprisonment,  the  plaintiff  has 
alleged  that  he  has  been  refused  employment  and  suffered  damage 
by  loss  of  a  contract,  it  was  held,  on  a  motion  to  make  the  com- 
plaint more  definite  and  certain,  that  the  plaintiflT  must  set  forth 
the  names  of  the  persons  refusing  him  employment,  and  also  the 
nature  and  character  of  the  contract.  Lang  v.  Witte,  2  Month.  L. 
Bull.  22. 

It  is  said  that  the  particular  instrumentality  by  which  the  plain- 
tiff was  deprived  of  his  liberty  must  not  be  set  out  in  the  complaint 
for  false  imprisonment^  and  if  such  circumstances  are  set  forth 
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they  should  be  stricken  out  upon  motion.  Eddy  v.  Beach,  7  Abb. 
Pr.  17.     See  also  Shaw  v.  Jayne,  4  How.  Pr.  119. 

Special  damage  to  an  attorney's  business,  caused  by  his  arrest, 
must  be  specially  pleaded.  Evans  v.  Metropolitan  St.  Ry.  Co.,, 
47  App.  Div.  611,  96  St.  Rep.  495,  62  N.  Y.  Supp.  496. 

The  costs  and  counsel  fees  in  defending  a  prosecution  is  a  matter 
of  special  damages,  which  must  be  specifically  alleged.  Thomp- 
son V.  Lumley,  7  Daly,  74. 

Proof  of  the  expense  of  getting  an  attorney  to  procure  discharge 
of  an  illegal  arrest  cannot  be  shown  unless  pleaded.  Strange  v. 
Whitehe,  12  Wend.  64. 

SUBDIYISION  2. 
Answer. 

In  an  answer  to  a  complaint  which  alleged  malice  and  lacik  of 
probable  cause,  the  defendant  should  not  set  forth  the  facts  and  in- 
cidents  which  he  expects  to  prove  as  showing  probable  cause,  and 
such  allegation  will  be  stricken  out  upon  motion.  It  seems  that 
he  should  merely  deny  the  plaintiff's  allegations  that  there  was 
probable  cause.    Bader  v.  Buckgaber,  3  Duer,  604. 

Justification  must  always  be  specifically  pleaded,  and,  there* 
fore,  under  the  pleading  of  "not  guilty,"  one  who  has  had  an- 
other arrested  on  a  judgment  and  execution  cannot  show  such 
Judgment  and  execution  as  justification,  even  though  evidence 
is  not  offered  in  justification  or  for  the  purpose  of  showing  that 
the  defendant  is  not  guilty  of  trespass.  Coates  v.  Darby,  2  N.  Y. 
619. 

Justification,  upon  the  ground  that  the  defendant  had  reason 
to  suspect  that  a  criminal  offense  had  been  committed  by  the  de^ 
fendant,  must  be  specifically  pleaded,  and  the  answer  must  first 
show  actual  commission  of  an  offense,  and  then  the  cause  to  sus- 
pect the  plaintiff  of  its  commission.  But,  if  less  than  this  is 
pleaded,  or  if  the  evidence  comes  short  of  this,  it  can  only  go  to 
the  question  of  damages.    Brown  v.  Chadsey,  39  Barb.  263. 

As  to  allegations  in  an  answer,  which  were  held  to  constitute 
a  complete  justification  for  the  arrest,  see  Parke  v.  Oilligan,  14 
Misc.  Rep.  121,  36  N.  Y.  Supp.  477,  70  St.  Eep.  174. 

Justification  must  be  pleaded.  A  mere  denial  of  knowledge  or 
information,  sufficient  to  form  a  belief  as  to  whether  the  defend- 
ant caused  the  arrest,  raises  no  issue.    Wilson  v.  Manhattan  EL 
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Ry.  Co.,  2  Misc.  Eep.  127,  49  St.  Eep.  116,  20  K  Y.  Supp.  852, 
afltened  on  opinion  below  144  N.  Y.  632,  citing  Lawrence  v. 
Derby,  15  Abb.  346,  note ;  Brown  v.  Chadsey,  29  Barb.  253. 

It  was  held  that  the  defendants  cannot  deny  knowledge  or  in- 
formation as  to  an  allegation  of  the  complaint,  charging  them  with 
issuing  the  writ  on  which  the  plaintiff  was  arrested,  and  such 
answer  to  a  verified  complaint  will  be  stricken  out,  ou  motion, 
without  any  additional  aflSdavit  in  support  of  the  motion.  Law- 
rence V.  Derby,  15  Abb.  Pr.  346,  note,  24  How.  Pr.  133. 

A  cause  of  action  on  contract  cannot  be  set  up  as  a  counterclaim 
in  an  action  for  false  imprisonment.  So  held  where  defendant 
set  up  as  such  counterclaim  a  judgment  recovered  against  the 
plaintiff  in  an  action  in  which  he  was  arrested.  Ferris  v.  Arm- 
strong Co.,  32  St.  Eep.  908,  10  N".  Y.  Supp.  750,  citing  People  v. 
Venison,  84  N.  Y.  272. 

In  an  action  for  false  imprisonment,  upon  an  execution  against 
the  person  for  costs,  the  fact  that  the  plaintiff  had,  by  an  order 
■of  restitution,  obtained  repayment  of  the  money  paid  to  the  sheriff 
to  satisfy  the  execution,  may  be  pleaded  in  mitigation,  and  is  not 
a  privileged  defense.    Catlin  v.  Adirondack  Co.,  12  Week.  Dig.  4. 

Where  the  oflScers  of  a  religious  corporation,  such  as  vestrymen, 
were  sued  for  false  imprisonment,  in  the  removal  of  disturbers  of 
a  church  meeting,  it  was  held  that  it  was  not  irrelevant  for  them 
to  allege  in  the  answer  that  ttiey  were  such  officers,  acting  as  such 
in  the  transaction  complained  of.  But  allegations  in  such  answer 
that  the  plaintiff,  who  was  charged  with  the  disturbance,  expressed 
an  intention  to  make  it,  and  had  at  previous  times  made  similar 
disturbances,  was  irrelevant,  and  should  be  stricken  out  Beckett 
V.  Lawrence,  7  Abb.  Pr.  (N.  S.)  403. 

Under  the  common-law  pleading,  where  the  duty  of  defendant 
as  State  attorney  required  him  to  sue  by  warrant  for  penalties  for 
violation  of  city  ordinance, —  Held,  that,  in  justifying  in  an 
action  for  false  imprisonment,  he  need  not  aver  that  the  plaintiff 
had  in  fact  violated  the  ordinance.  Walker  v.  Cruikshank,  2  Hill, 
296. 

SUBDIVISION  3. 
Demuirer. 

An  allegation  that  the  defendant  is  a  corporation  constitutes  no 
part  of  the  cause  of  action.  Therefore,  such  complaint  is  not  de- 
murrable on  the  ground  that  it  does  not  state  facts  constituting  a 
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cause  of  action.  Adams  v.  Lamson  Store  Service  Co.,  69  Hun, 
127,  35  St.  Rep.  518,  13  N.  Y.  Supp.  118. 

For  a  case  where  the  complaint  was  held  to  be  demurrable  on 
the  ground  that  it  did  not  set  forth  a  proper  cause  of  action  against 
a  judicial  oflScer,  see  Lange  v.  Benedict^  73  N.  Y.  12.  It  was 
there  held  "  that  the  general  averment  in  the  complaint,  that  de- 
fendant '  wrongfully  and  willfully,  without  *  *  *  jurisdic- 
tion, falsely  imprisoned  ^  the  plaintiff,  did  not  entitle  plaintiff  to 
judgment  under  the  rule  that  the  demurrer  admits  the  allegations 
in  the  pleadings  demurred  to,  as,  by  the  complaint,  it  was  based 
upon  the  special  circumstances  set  forth,  and  was  no  broader  or 
more  effectual  than  those  circumstances." 

Allegation  in  the  answer  in  an  action  for  unlawful  arrest  and 
false  imprisonment,  that  defendant  peaceably  entered  plaintiff's 
premises  for  the  purpose  of  making  an  arrest  for  violation  of  the 
Excise  Law,  which  he  had  reason  to  believe  was  being  committed ; 
that  he  was  assaulted  by  plaintiff  without  just  cause,  and  there- 
upon arrested  him,  and  that  such  arrest  and  the  subsequent  charges 
made  by  him  were  made  in  good  faith  and  with  reasonable  and 
probable  cause,  and  were  made  for  the  sole  purpose  of  preserving 
the  public  peace  and  in  conformity  to  law, —  Held,  on  demurrer, 
to  constitute  a  complete  justification  for  defendant's  acts.  Park 
V.  Oilligan,  14  Misc.  Rep.  121,  35  N.  Y.  Supp.  477. 

A  complaint  is  demurrable  where  it  fails  to  allege  detention  and 
damage.  Pease  v.  Freiwald,  39  Misc.  Rep.  549,  affirming  38 
Misc.  Rep.  805. 


FORMS. 
COMPLAIHTS. 
Imprisonment  by  Defendant  at  Oomplainant 
SI7PEEME  COURT  — Erie  County. 


WILLIAM  L.  SAVAGE,  Plaintiff, 

ag9i. 
WILLIAM  McMillan,  Defendant. 


Complaint,  37  App.  Div.  103, 


The  plaintiff  in  this  action,  by  William  L.  Jones,  his  attorney,  com- 
plains of  the  defendant^  William  McMillan,  and  alleges : 
40 
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First  That  on  the  19th  day  of  November,  1895,  at  the  city  of 
Buffalo,  N.  Y.,  the  defendant  contriving  and  maliciously  intending 
to  injure  the  plaintiff  without  any  warrant  or  pretense  of  legal  proc- 
ess, caused  his  arrest;  and  by  force  compelled  the  plaintiff  to  leave 
his  business,  and  go  to  the  police  court  in  said  city,  two  miles  away, 
and  there  imprisoned  this  plaintiff,  and  then  and  there  detained  him, 
restrained  of  his  liberty  for  the  space  of  a  number  of  hours,  without 
reasonable  cause  and  without  any  right  or  authority  so  to  do,  and 
against  the  will  of  the  plaintiff,  and  then  and  there  caused  a  false 
charge  to  be  made  against  the  plaintiff,  that  he  had  been  guilty  of 
felony,  without  reasonable  cause,  and  without  any  right  or  authority 
so  to  do,  and  against  the  said  will  of  the  plaintiff,  as  aforesaid, 
whereby  the  plaintiff  was  held  under  arrest  and  imprisonment,  and 
was  injured  in  his  credit  and  name,  and  prevented  from  attending 
to  his  necessary  affairs  and  business  during  that  time,  and  was  com- 
pelled to  procure  bail  and  to  expend  $25  in  costs  and  counsel  fee> 
and  was  held,  imprisoned,  until  he  was  afterward,  and  on  Novem- 
ber 29,  1895,  brought  and  compelled  to  appear  before  said  police 
court,  and  the  defendant  then  and  there  again  falsely  charged  said 
plaintiff  with  the  same  offense,  but  the  said  court  dismissed  the  said 
charge  from  custody,  and  the  said  plaintiff  suffered  damages  on  ac- 
count of  such  malicious  arrest,  false  charge,  and  imprisonment,  as 
aforesaid,  in  the  sum  of  $5,000. 

Whebefore  said  plaintiff  demands  judgment  in  this  action  for 
the  sum  of  $5,000  damages,  aforesaid,  and  interest  thereon  from. 
November  19,  1895,  and  the  costs  of  this  action. 

William  L.  Jones, 

Plaintiff's  Attorney. 

(Verified  by  plaintiff,  February  10,  1896.) 


Arrest  by  Police  OAeers  Without  Warrant. 
SUPREME  COURT  OF  CITY  OP  NEW  YORK. 


HARRY  V.  SNEAD,  Plaintiff, 

agsi, 

MAURICE     BONNOIL     and     JOHN     COT- 
TREUL,  Defendants. 


.  Complaint,  166  K.  Y.  325. 


The  above-named  plaintiff  complains  against  the  above-named  de- 
fendants, as  follows : 

That  on  or  about  the  8th  day  of  November,  1893,  at  the  city  of 
New  York;  the  defendants  maliciously,  and  with  intent  to  injure 


Digitized  by  VjOOQIC 


FALSE   IMPRISONMENT. 


627 


Art.  13.    Pleading. 


the  plaintiff,  by  force  compelled  plaintiff  to  go  with  them  to  the 
central  police  oflSces,  and  there  imprisoned  th^  plaintiff,  and  then 
and  there  detained  him,  restrained  of  his  liberty,  for  the  space  of 
forty-eight  hours,  or  thereabouts,  without  reasonable  cause,  and  with- 
out any  right  or  authority  so  to  do,  and  against  the  will  of  the  plain- 
tiff, whereby  the  plaintiff  was  not  only  bruised  and  wounded,  but 
was  also  injured  in  his  credit,  and  was  prevented  from  attending  to 
his  necessary  affairs  in  business  during  that  time,  to  his  damage 
$25,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendants 
for  the  sum  of  $25,000,  besides  the  costs  and  disbursements  of  this 
action. 


George  M.  Curtis, 

Plaintiff's  Attorney. 


ComplaiiLt  for  ImprisonmeiLt  by  Ageni  on  Cbaige  of  Shoplifting. 
SUPREME  COTJET  — New  York  County. 


LOUISE  VERGENNES  STEVENS,  Plaintiff, 

agat. 

HUGH  O'NEILL,  Defendant. 


Complaint,  51  App.  Div.  108, 
16»N.  Y.  875. 


The  complaint  of  the  plaintiff  by  Hawes  ft  Norman,  her  attor- 
neys, respectfully  showfr  to  the  court,  as  follows: 

First  That  the  plaintiff  is  a  resident  of  the  city,  county,  and  State 
of  New  York,  and  the  defendant  is  engaged  in  business  in  said  city 
of  New  York,  trading  under  the  name  and  style  of  "H.  O^NeiU 
ft  Co.'' 

Second.  That  on  the  15th  day  of  December,  1897,  plaintiff  was 
lawfully  in  defendant's  store,  at  the  comer  of  Twentieth  street  and 
Sixth  avenue,  in  said  city  of  New  York,  for  the  purpose  of  purchas- 
ing one  of  certain  articles  of  merchandise,  to  wit :  enameled  watches, 
sold  by  defendant,  and  while  examining  same  prior  to  purchase,  she 
was  with  force  and  arms,  forcibly  and  violently  seized,  assaulted, 
and  laid  hold  of  by  the  superintendent  and  the  private  detective  of 
said  defendant,  all  of  whom  were  the  servants  and  agents  of  defend- 
ant, employed  as  such  by  him^  and  acting  under  such  employment 
and  within  the  scope  of  their  authority,  who,  at  the  same  time  and 
place,  falsely,  publicly,  wickedly,  and  maliciously  accused  the  plaintiff 
of  having  stolen  from  the  defendant  one  of  said  enameled  watches. 

Third.  That  plaintiff  did  not  steal  said  watch,  or  any  other  matter 


Digitized  by  VjOOQIC 


628  7ALSS   IMPBISONMENT. 

Art.  13.    Pleading. 

or  thing  from  the  defendant^  and  she  then  and  there  stated  and  de- 
manded to  be  released.  That  said  superintendent  and  said  private 
detective^  as  such  agents  and  servants  of  the  defendant^  and  acting  in 
the  performance  of  such  employment,  and  within  the  scope  of  their 
authority,  refused  to  release  plaintiff,  but  on  the  contrary,  then  and 
there  said  servants  and  agents  of  defendant,  in  the  performance  of 
such  employment,  and  acting  within  the  scope  of  their  authority, 
and  without  any  probable  cause  therefor,  arrested  plaintiff  and 
threatened  her  with  prosecution  for  the  alleged  theft  of  said  watch 
from  defendant. 

Fourth.  That  thereupon  the  said  superintendent  and  private  de- 
tective of  defendant,  as  such  servants  and  agents  of  defendant,  as 
aforesaid,  in  the  course  of  their  employment  and  acting  within  the 
scope  of  their  authority,  and  with  the  knowledge  and  consent  of  the 
defendant,  again  with  force  and  arms,  forcibly  and  violently  seized, 
assaulted,  and  laid  hold  of  plaintiff,  and  against  her  will  and  consent 
placed  her  under  arrest,  and  falsely  and  maliciously  detained  and  im- 
prisoned the  plaintiff  and  compelled  her  to  submit  to  a  search  or 
examination  of  her  clothing  and  person  at  the  hands  of  said  private 
detective  in  the  said  store  of  defendant,  for  the  alleged  purpose  of 
discovering  property  claimed  to  have  been  stolen  from  defendant, 
without  any  reasonable  or  probable  cause  and  contrary  to  the  laws 
of  this  State. 

Fifth.  That  by  reason  of  the  said  assault  and  the  said  false  and 
malicious  arrest,  detention,  and  imprisonment  of  the  plaintiff,  as 
aforesaid,  the  plaintiff  was  subjected  to  great  indignities,  humilia- 
tion, and  disgrace  in  being  so  detained  and  imprisoned,  and  was  com- 
pelled to  walk  the  entire  length  of  defendant's  store  surrounded  by  a 
large  crowd  of  Christmas  shoppers  and  customers  who  were  made 
aware  that  the  plaintiff  had  been  arrested  charged  with  being  a  thief. 

That  by  reason  of  such  exposure,  arrest,  detention,  imprisonment, 
and  search  of  the  plaintiff  by  the  said  servants  and  agents  of  the 
defendant  acting  within  the  scope  of  the  knowledge  and  consent  of 
the  defendant,  the  plaintiff  was  greatly  injured  in  her  credit  and 
circumstances  and  was  then  and  there  hindered  and  prevented  from 
performing  and  transacting  her  necessary  affairs  and  business  and 
was  caused  to  suffer  much  pain  in  both  mind  and  body,  for  all  of 
which  she  has  sustained  damage  to  the  amount  of  $25,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  $25,000,  together  with  the  costs  and  disbursements  of  this 
action. 

Hawes  &  Norman, 

Attorneys  for  Plaintiff. 
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Complamt  Against  Bailroad  for  ImprisanmeiLt  by  Agent  on  Charge 

of  Counterfeiting. 
SUPREME  COURT  — Kings  County. 


AMANDA  PALMERI,  Plaintiflf, 

agat. 

MAimATTAN   RAILWAY   COMPANY, 
Defendant. 


K  Complaint,  133  N.  Y.  261. 


The  complaint  of  plaintiff  respectfully  shows  to  the  court: 

First.  That  the  defendant  is  a  corporation  organized  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York,  and  as  such  corporation 
was  at  the  time  hereinafter  mentioned  the  owners  of  a  certain  elevated 
railroad  known  as  the  "  Manhattan  Railway  Company/*  together  with 
the  tracks^  cars,  elevated  structure,  locomotives,  and  appurtenances 
thereto  belonging,  operated  through  and  along  Third  avenue  in  the 
city  of  New  York. 

Second.  That  on  the  1st  day  of  February,  1889,  plaintiff  entered  a 
station,  known  as  the  Forty-seventh  street  station,  of  defendant,  said 
station  being  a  regular  stopping  place  for  the  defendant's  cars,  and 
paid  her  fare  to  a  servant  or  agent  in  charge  of  said  station  aforesaid, 
and  after  plaintiff  paid  her  said  fare  she  was  and  became  a  passenger 
of  defendant  for  hire,  and  said  servant  in  hearing  and  presence  of 
divers  persons,  and  in  a  loud  and  tumultuous  tone,  spoke  of  and  con- 
cerning the  plaintiff  the  false  and  defamatory  words,  "  you ''  (mean- 
ing plaintiff)  "  gave  me  a  counterfeit  twenty-five  cent  piece ;  I  know 
you ''  (meaning  plaintiff),  "  and  know  who  you ''  (meaning  plaintiff) 
"are.*'  "You''  (meaning  plaintiff)  "took  up  the  wrong  man,  you" 
(meaning  plaintiff)  "can't  pass  any  quids  or  counterfeit  money  on 
me,  and  I  shall  have  you  "  (meaning  plaintiff)  "  searched  and  arrested 
for  trying  to  pass  counterfeit  money,"  and  said  defendant  unlawfully 
and  illegally  restrained  and  detained  plaintiff  and  imprisoned  her, 
and  prohibited  her  from  proceeding  to  her  destination,  and  refused  to 
allow  plaintiff  to  take  passage  on  their  cars  after  she  had  paid  her 
fare  as  aforesaid. 

Whereby  and  by  reason  of  said  slanderous  and  malicious  words  so 
spoken  concerning  plaintiff,  and  her  unlawful  arrest  and  detention, 
plaintiff  suffered  a  severe  shock,  and  her  nerves  were  and  become 
unstrung,  and  plaintiff  became  ill  by  reason  thereof,  and  she  was 
confined  to  her  bed  for  two  weeks,  and  she  suffered  disgrace  and 
mortification,  and  her  reputation  and  name  was  injured,  to  her  dam- 
age $5,000. 
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Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  $5^000  damages,  besides  costs  of  this  action. 

Baldwin  F.  Strauss, 

Attorney  for  Plaintiff,  etc. 

Note. — For  a  complaint  joining  false  imprisonment  with  malicious 
prosecution,  see  forms  under  "Malicious  Prosecution.'^ 


ANSWEBS. 
Speciflo  Denialiy  with  Plea  of  Justilloatiaiu , 
SUPREME  COURT  — Erie  County. 


WILLIAM  L.  SAVAGE,  Plaintiff, 

agat, 
WILLIAM  McMillan,  Defendant. 


Answer,  37  App.  Diy.  103. 


The  above-named  defendant,  William  McMillan,  by  Charles  L. 
Feldman,  his  attorney,  for  his  answer  to  the  plaintiffs  complaint: 

Denies  that  the  defendant  on  the  19th  day  of  November,  or  at 
any  other  time,  at  the  city  of  Buffalo,  or  elsewhere,  contrived  or  in- 
tended, maliciously  or  otherwise,  to  injure  the  plaintiff  or  cause  his 
arrest  without  pretense  of  legal  process. 

Denies  that  defendant  restrained  plaintiff  of  his  liberty  or  arrested 
or  imprisoned  him  or  made  a  charge  against  him  without  reasonable 
cause  or  authority  so  to  do. 

Denies  that  defendant  caused  a  false  charge  to  be  made  against  the 
plaintiff  at  any  time. 

Denies  that  plaintiff  was  held  imprisoned  from  the  19th  day  of 
November,  1895,  until  November  29,  1895. 

Denies  any  knowledge  or  information  sufficient  to  form  a  belief  as 
to  each  and  every  allegation  of  the  complaint  not  hereinbefore 
specifically  denied. 

And  for  a  second,  separate,  and  further  defense  this  defendant 
alleges  that  all  of  the  time  hereinafter  mentioned  this  defendant 
was  the  superintendent  of  parks  of  the  city  of  Buffalo ;  that  the  said 
city  of  Buffalo  was  and  is  a  domestic  municipal  corporation,  and  that 
as  such  superintendent  defendant  had  charge  and  custody  and  pos- 
session of  the  property  hereinafter  mentioned. 

That  the  defendant,  prior  to  November  19,  1895,  as  such  super- 
intendent, had  piled  up  a  lar^e  quantity  of  stone  in  Masten  place, 
which  was  then  and  there  a  public  ground  of  the  said  city  of  Buffalo, 
which  said  stone,  as  defendant  was  then  and  there  informed  and  be- 
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lieved^  and  as  defendant  now  alleges  upon  information  and  belief, 
was  then  and  there  the  property  of  the  said  city  of  Buffalo,  and  said 
stone  was  then  and  there  in  the  actual  custody,  control,  and  posses- 
sion of  this  defendant. 

And  defendant  further  alleges,  upon  information  and  belief,  that 
thereafter  the  plaintiff,  without  the  knowledge  or  consent  of  the  city 
of  Buffalo,  or  of  this  defendant,  before  daylight,  and  in  the  early 
morning  hours  of  the  said  19th  day  of  November,  1895,  secretly  re- 
moved about  1,500  feet  of  said  stone,  of  the  value  of  $300  and  up- 
wards, from  the  said  place  where  it  was  piled  up  to  an  adjoining  lot, 
and  from  there  said  plaintiff  caused  large  quantities  of  said  stone  of 
the  value  of  more  than  $25  to  be  transported  to  some  other  place  or 
places  to  this  defendant  unknown,  and  was  about  thereafter  in  de- 
fendant's presence  to  send  away  other  quantities  thereof  when  he  was 
arrested  as  hereinafter  alleged. 

That  thereupon  the  defendant  believed  that  the  crime  of  grand 
larceny  had  been  committed  in  removing  and  transporting  said  stone 
from  the  custody  and  possession  of  defendant  as  aforesaid,  and  the 
defendant  had  reasonable  cause  to  suspect  the  plaintiff  of  having 
committed  such  crime,  and  thereupon  caused  the  plaintiff  to  be 
arrested  and  arraigned  before  Hon.  Thomas  S.  King,  who  was 
then  and  there  police  justice  of  the  city  of  Buffalo,  to  be  dealt  with 
according  to  law. 

That  all  of  said  acts  were  done  by  this  defendant  in  good  faith 
without  any  malice  against  the  plaintiff  or  intention  to  injure  him, 
but  solely  in  the  discharge  of  defendant's  duty  as  he  understood  it. 

That  the  above  acts  are  the  same  of  which  the  plaintiff  complains. 

Wherefore  the  defendant  demands  judgment  dismissing  the  com- 
plaint, with  costs. 

Charles  L.  Feldman, 

Defendants  Attorney. 


Answer  with  Denials  and  Plea  in  Kitigation  of  Damages. 
SUPREME  COUET  — Kings  County. 


AMANDA  PALMEKI,  Plaintiff, 

ag9t. 

MANHATTAN    RAILWAY   COMPANY, 
Defendant. 


Answer,  133  N.  Y.  261. 


The  defendant,  by  Davies  &  Bapallo,  its  attorneys,  answering  the 
complaint  herein: 
First.  Admits  that  it  is  a  domestic  corporation. 
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Second.  Denies  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  each  and  every  other  allegation  in  the  complaint  made 
and  contained. 

Third.  For  a  further  and  separate  answer  and  defense  in  mitiga- 
tion of  any  damages  to  which  plaintiff  might  otherwise  seem  entitled, 
the  defendant  avers  that  at  about  the  time  mentioned  in  the  com- 
plaint the  plaintiflE  offered  to  defendant's  agent  in  payment  of  her 
fare  a  counterfeit  twenty-five-cent  piece  and  was  told  by  said  agent 
that  the  same  was  not  good.  Whereupon  the  plaintiff  addressed  very 
improper  and  abusive  language  to  the  defendant's  said  agent  and 
went  her  way. 

Wherefore  defendant  demands  that  the  complaint  may  be  dis- 
missed, with  costs. 

Davies  &  Rapallo, 

Attorneys  for  Defendant. 

(Verified  by  secretary,  April  2,  1889.) 


ABTICLE  ZI7. 
EVIDENCE.  p^^ 

Subdivision  1.  Of  malice 632 

2.  Of  probable  cause 633 

3.  Of  legal  authority 634 

4.  Of  intention 635 

6.  Of  character 635 

6.  Of  damage 636 

7. 'Records  and  process  as  evidence 636 

8.  Miscellaneous 637 

SUBDIVISION  1. 
Of  MaUce. 

Where  punitive  damages  are  claimed,  all  facts  tending  to  show 
that  the  defendant  acted  maliciously  are  admissible,  and,  on  the 
other  hand,  all  facts  tending  to  show  that  he  acted  in  an  honest 
belief  that  he  was  justified  may  be  shown.  Voliz  v.  Blackmar,  64 
N.  Y.  440,  reversing  4  Hun,  140. 

The  defendant  in  an  action  for  false  imprisonment  is  entitled 
to  show  that  he  acted  with  good  faith  and  without  malice,  and  it 
is  error  to  exclude  testimony  tending  to  show  these  facts.  Warren 
v.  Dennett,  17  Misc.  Rep.  88,  39  N.  Y.  Supp.  S'30. 

It  is  competent  for  the  defendant,  in  an  action  for  false  im- 
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prisonment,  to  testify  that  he  acted  in  good  faith,  and  was  actu- 
ated by  no  ill-will  toward  the  plaintiff,  and  believed  the  truth  of 
the  charges  made.  Rosen  v.  Stein,  54  Hun,  179,  26  St.  Rep.  881, 
7  N.  Y.  Supp.  368,  citing  McCowan  v.  Hunter,  30  N.  Y.  625 ; 
Famham  v.  Feeley,  56  N.  Y.  451. 

The  question  of  the  presence  or  absence  of  malice  is  ordinarily 
a  question  for  the  jury.  See  Rosen  v.  Stein,  54  Hun,  179,  26  St. 
Rep.  881,  7  N.  Y.  Supp.  368,  for  a  case  where  it  was  held  that, 
under  the  circumstances,  the  question  of  malice  was  for  the  jury, 
and  that  the  court  could  not  decide,  as  a  matter  of  law,  that  the 
evidence  did  not  sustain  the  finding.  Where  a  jury  finds  want  of 
probable  cause,  they  may,  from  the  same  facts,  infer  malice. 
"  Not  that  the  want  of  probable  cause  raises  any  presumption  of 
law  of  the  existence  of  malice,  but  establishes  a  feature  or  element 
in  the  case  from  which  malice  may  be  inferred  and  found  as  a 
fact  by  the  jury."    Citing  McCormick  v.  Perry,  47  Hun,  74. 

In  an  action  for  false  imprisonment,  the  defendant  may  allege 
in  mitigation  facts  tending  to  show  that  he  acted  without  malice^ 
and  that  there  was  reasonable  cause  for  his  action.  Under  sec- 
tion 536  of  the  Code,  the  defendant  may  prove  on  the  trial  facta 
not  amounting  to  a  total  defense,  but  which  may  mitigate  the 
damage  set  forth  in  the  answer.  Bradner  v.  Faulkner,  93  N".  Y. 
515,  reversing  16  Week.  Dig.  240, 

Where  the  defendant  procured  the  plaintiff's  arrest  without 
probable  cause,  and  with  a  view  to  enforcing  a  civil  remedy,  it 
is  proper  for  the  court  to  charge  that  if  the  jury  find  that  there 
was  no  probable  cause  they  might  infer  from  that  fact  alone  that 
the  arrest  was  made  through  malice.  Rosen  v.  Stein,  54  Hun> 
179,  26  St  Rep.  881,  7  N.  Y.  Supp.  368,  distinguishing  McCor- 
mic  v..  Perry,  47  Hun,  74. 

SUBDIVISION  2. 
Of  Probable  Caaae. 

Where  an  arrest  is  made  without  warrant  the  plaintiff  must 
prove  want  of  probable  cause,  and  where  evidence  of  discharge 
by  a  police  justice  is  given  it  is  prima  facie  evidence  of  want  of 
probable  cause,  and  throws  upon  defendant  the  burden  of  proving 
the  contrary.  Rosenkranz  v.  Hass,  1  Misc.  Rep.  220,  49  St.  Rep, 
222,  20  K  Y.  Supp.  880. 

Though  evidence  of  probable  cause  cannot  be  given  unless  such 
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justification  is  pleaded^  yet  evidence  showing  grounds  for  sus- 
pecting the  plaintiff  of  the  crime  is  admissible  upon  the  question 
of  damages.  Upon  that  point  it  is  material  as  tending  to  relieve 
the  defendant  from  the  imputation  of  having  acted  from  improper 
motives.    Brown  v.  CJiadsey,  39  Barb.  253. 

Where  an  action  was  brought  against  a  railroad  company  for 
causing  plaintiff's  arrest  on  a  charge  that  he  was  making  a  dis- 
turbance in  a  car,  evidence  of  the  officer  who  made  the  arrest^  and 
of  other  passengers,  expressing  approval  of  it,  is  competent  to 
disprove  plaintiff's  testimony  that  he  was  making  no  disturbance. 
Maguire  v.  Broadway  &  Seventh  Ave.  By.  Co.,  42  St  Rep.  824, 
16  N.  Y.  Supp.  922. 

In  an  action  for  false  imprisonment  on  charge  of  larceny,  evi- 
dence that  the  plaintiff's  brother,  who  was  arrested  at  the  same 
time,  was  very  sick,  is  admissible  to  show  want  of  reasonable 
grounds  for  believing  them  guilty  of  the  crime  charged.  Fitz- 
patrick  v.  N.  Y.  &  M.  B.  By.  Co.,  24  St.  Eep.  636,  5  N.  Y.  Supp. 
685. 

Where  there  is  no  conflict  of  evidence  as  to  the  circumstances 
of  imprisonment,  the  question  of  probable  cause  is  one  of  law  and 
not  of  fact  for  the  jury.     Bums  v.  Erbin,  40  N.  Y.  463. 

The  burden  of  proof  in  this  action  is  upon  the  plaintiff,  and  to 
recover  he  must  show  a  fair  preponderance  of  evidence  that  he 
was  arrested  at  the  instigation  or  procurement  of  the  defendant 
and  without  probable  cause.  Limbeck  v.  Gerry,  15  Misc.  Rep. 
663,  39  N.  Y.  Supp.  95. 

For  a  case  in  which  it  was  held  that  the  question  of  probable 
cause  for  the  arrest  of  the  plaintiff  on  the  charge  of  adulterating 
milk  should  have  been  submitted  to  the  jury,  see  Perry  v.  Sutley, 
45  St.  Rep.  61,  18  IS.  Y.  Supp.  633. 

SUBDIVISION  3. 
Of  Legal  Aathoxity. 

The  warrant  under  which  plaintiff  is  arrested  is  admissible  in 
evidence  on  behalf  of  the  defendant.  Williams  v.  Williams,  4 
T.  &  C.  251,  2  Hun,  111. 

In  a  warrant  issued  under  an  act  to  suppress  immorality  it  is 
not  necessary  to  state  the  circumstances  which  give  the  magistrate 
jurisdiction.  Such  facts  may  be  shown  aliunde  in  an  action  for 
false  imprisonment.    Atchinson  v.  Spencer,  9  Wend.  62. 


Digitized  by  VjOOQIC 


I'ALSE   IMPRISONMENT.  635 

Art.  14.    Evidence. 

Where  the  defendant  is  a  corporation^  and  the  question  of  the 
agency  of  the  person  making  the  arrest  is  under  consideration, 
evidence  that  the  place  -where  the  arrest  was  made  is  under  the 
defendant's  control,  is  admissible.  Fitzpatrick  v.  N.  Y,  &  M.  B. 
By.  Co.,  24  St.  Rep.  636,  5  N.  Y.  Supp.  685. 

If  the  defendant  has  not  pleaded  justification  he  will  not  be 
permitted  to  show  that  he  acted  under  authority.  Bidet  v.  Fuller, 
13  Hun,  669. 

SUBDIVISION  4. 

Of  iBtentioiL 

In  an  action  for  false  imprisonment  it  is  error  to  exclude  testi- 
mony showing  that  the  defendant  acted  in  good  faith.  Warren  v. 
Dennett,  17  Misc.  Eep.  36,  39  N.  Y.  Supp.  830. 

Where  the  defense  was  that  the  plaintiff  had  committed  the 
crime  of  intimidating  an  officer,  it  was  held  that  the  question  of 
the  plaintiff's  intent  under  the  facts  should  have  been  submitted 
to  the  jury.  Smith  v.  Botens,  36  St.  Eep.  63,  13  N.  Y.  Supp. 
222. 

Where  the  plaintiff  was  arrested  for  riding  a  bicycle  upon  the 
sidewalk  in  violation  of  an  ordinance,  which  act  constituted  a 
misdemeanor,  it  was  held  that  evidence  tending  to  show  that  the 
plaintiff  rode  upon  the  sidewalk  in  order  to  avoid  approaching 
teams  was  improper.  The  plaintiff's  motives  were  immaterial. 
Fuller  V.  Bedden,  13  App.  Div.  61,  43  N.  Y.  Supp.  96. 

In  an  action  for  assault  and  battery  and  false  imprisonment 
against  a  police  officer,  who  arrested  the  plaintiff  on  information 
that  he  was  killing  his  mother-in-law,  evidence  that  on  his  way 
to  the  station-house  the  plaintiff  threatened  that  he  would  murder 
the  defendant  or  any  one  else  who  attempted  to  arrest  him,  was 
held  to  be  admissible  as  bearing  upon  the  question  of  the  pro- 
priety of  the  force  used  by  defendant.  Fulton  v.  Stoats,  41  N.  Y. 
498. 

SUBDIVISION  5. 

Of  Character. 

If  the  plaintiff  up  to  the  time  of  his  arrest  uniformly  bore  a 
good  reputation,  and  the  defendant  knew  of  the  same,  such  fact 
may  be  considered  by  the  jury  in  connection  with  other  evidence 
in  determining  whether  or  not  the  defendant  had  probable  cause 
to  believe  the  plaintiff  guilty  of  the  crime.  Limbeck  v.  Oerry, 
15  Misc.  Kep.  663,  39  N.  Y.  Supp,  96. 
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Evidence  of  the  approval  of  plaintiff's  arrest  by  bystanders 
is  admissible  to  disprove  the  plaintiff's  testimony  that  he  was  not 
making  any  disturbance  when  arrested.  Maguire  v.  Broadway, 
etc..  By.  Co.,  42  St.  Hep.  824,  16  N.  Y.  Supp.  922. 

In  an  action  for  false  imprisonment  it  was  held  no  error  to  ex- 
clude an  offer  by  the  defendant  to  show  that  the  plaintiff  was  an 
habitual  litigant.  Palmeri  v.  Manhattan  By.  Co.,  133  N-  Y.  261, 
44  St.  Rep.  694,  affirming  39  St.  Kep.  23. 

SUBDIVISION  6. 
Of  Damage. 

Where  an  attorney  has  been  wrongfully  imprisoned  he  cannot 
show  that  his  law  business  has  been  practically  destroyed  in  con- 
sequence of  his  arrest  unless  such  element  of  damage  is  specially 
pleaded,  as  such  evidence  is  not  admissible  under  a  mere  all^a- 
tion  that  the  plaintiff  was  greatly  injured  in  his  credit  and  reputa- 
tion. Evans  v.  Metropolitan  By.  Co.,  47  App.  Div.  511,  62  N.  Y. 
Supp.  495,  96  St.  Rep.  495, 

Even  though  justification  is  not  pleaded,  evidence  that  the  de- 
fendant had  grounds  to  suspect  the  plaintiff  of  the  crime  may  be 
shown  upon  the  question  of  damages,  as  it  tends  to  relieve  defend- 
ant from  the  imputation  that  he  acted  from  improper  motives. 
Brown  v.  Chadsey,  39  Barb.  253. 

Where  the  defendant,  a  physician,  caused  the  confinement  of 
the  plaintiff  under  the  supposition  that  she  had  smallpox,  and 
delivered  her  to  the  hospital  ambulance,  evidence  was  held  to  be 
inadmissible  which  tended  to  show  that  the  driver  of  the  ambu- 
lance, instead  of  going  directly  to  the  hospital,  had  deviated  from 
his  course  and  taken  in  a  colored  woman  affected  with  the  small- 
pox. So,  too,  evidence  was  held  to  be  inadmissible  tending  to 
show  that  when  the  plaintiff  left  the  hospital  part  of  her  clothing 
was  detained  there  by  some  person  in  charge.  It  was  held  that 
the  damages  this  testimony  tended  to  show  were  not  the  l^al  and 
consequent  damages  arising  from  the  act  complained  of.  Bider 
V.  Fuller,  13  Hun,  667. 

SUBDIVISION  7. 
Records  and  Process  at  Evidence. 

Where  an  action  is  brought  against  defendants  as  individuals 
for  wrongfully  arresting  plaintiff  under  an  execution  against  his 
person,  it  is  error  to  exclude  the  execution  offered  for  the  purpose 
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of  connectiiig  defendant  with  the  arrest  merely  because  they  are 
therein  stated  to  be  executors.  Sherman  v.  Orinnell,  70  Hun, 
354,  53  St.  Eep.  81,  24  K  Y.  Stipp.  69. 

Judgment  in  a  criminal  action  cannot  be  used  in  a  civil  suit 
to  establish  the  facts  upon  which  such  judgment  rests.  "A  judg- 
ment in  a  criminal  prosecution  is  admissible  in  a  civil  case  only 
to  establish  the  fact  of  the  rendition  of  the  judgment^  but  it  is 
not  evidence  of  the  facts  upon  which  the  judgment  proceeded,  that 
is,  of  the  guilt  of  the  accused."  Wilson  v.  Manhattan  By.  Co.,  2 
Misc.  Rep.  129,  20  N.  Y.  Supp.  852. 

Where  the  plaintiff  was  arrested  at  night  and  a  complaint  made 
against  him  on  the  following  morning,  the  record  of  the  proceed- 
ings following  such  complaint  is  admissible  in  an  action  for  false 
imprisonment,  as  the  arrest  and  imprisonment  constitute  one  con- 
tinuous act  of  imprisonment.  The  record  of  such  proceedings  is 
properly  proved  by  the  original  record  of  the  magistrate.  8hea 
V.  Manhattan  By.  Co.,  29  St.  Eep.  313,  8  N.  Y.  Supp.  333,  15 
Daly,  528. 

In  an  action  for  false  imprisonment  the  minutes  of  the  justice 
showing  the  suspension  of  criminal  sentence  are  admissible  to 
show  conviction.  Cuniff  v.  Beecher,  SA:  Hun,  137,  32  N".  Y. 
Supp.  1067,  66  St.  Eep.  399. 

A  warrant  under  which  the  mother  of  a  bastard  child  was  com- 
mitted for  refusing  to  discover  the  putative  father  may  be  pro- 
duced on  trial  by  the  plaintiff,  and  is  evidence  of  the  facts  therein 
contained,  until  gainsaid  by  proof  upon  his  part.  Scott  v.  Ely, 
4  Wend.  555. 

The  grounds  upon  which  an  arrest  was  made  cannot  be  proved 
by  the  testimony  of  the  magistrate  issuing  the  warrant  as  the 
complaint  must  be  in  writing  and  is  the  best  evidence.  Tacy  v. 
Starks,  67  App.  Div.  422,  73  N.  Y.  Supp.  225,  107  St.  Eep.  225. 

SUBDIVISION  8. 

Miscellaneoiu. 

Evidence  of  what  was  said  and  done  at  the  time  of  the  arrest 
is  competent.    Devoe  v.  Davis,  12  Week.  Dig.  544. 

In  a  civil  action  for  false  imprisonment  on  charge  of  felony, 
evidence  of  the  settlement  of  a  criminal  prosecution  between  plain- 
tiff and  defendant  is  not  admissible  to  prove  that  the  defendant 
did  not  prosecute.     Van  Voorhes  v.  Leonard,  1  S.  C.  148. 
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The  burden  is  upon  the  plaintiff,  and  in  order  to  recover  he 
must  show  by  a  fair  preponderance  of  evidence  that  he  was  ar- 
rested by  the  direction  or  procurement  of  the  defendant  and  with- 
out probable  cause.  Limbeck  v.  Gerry,  15  Misc.  Rep.  668,  39 
K  Y.  Supp,  95. 

The  exclusion  of  evidence  regarding  the  disposition  made  by 
the  grand  jury  of  charges  against  the  plaintiff  is  not  an  error. 
Hopner  v.  McOowan,  116  N.  Y.  405. 

For  a  case  turning  upon  the  necessary  proof  to  connect  the 
execution  upon  which  the  plaintiff  was  arrested  with  the  judg^ 
ment  in  an  action,  where  the  action  was  brought  by  defendant 
in  attachment  against  his  lessor,  see  Brown  v.  Demont,  9  Cow. 
263. 

The  burden  is  upon  the  plaintiff  to  show  that  the  defendant 
imprisoned  him  and  deprived  him  of  his  liberty  by  unlawful 
means  and  want  of  probable  cause.  Warren  v.  Dennett,  17  Misc. 
Eep.  86,  39  N.  Y.  Supp.  830. 

For  a  case  where  the  plaintiff  was  arrested  upon  charge  of 
blackmail,  and  where  the  court  held  there  was  sufficient  evidence 
that  the  act  of  the  person  causing  the  arrest  was  instigated  by 
defendant  to  permit  it  to  go  to  the  jury,  see  Carson  v.  Dessau,  142 
N.  Y.  445,  overruling  36  St.  Eep.  426. 

For  a  case  where  it  was  held  that  the  arrest  of  plaintiff  for 
obtaining  a  horse  and  wagon  from  a  livery-stable  upon  false  pre- 
tenses was  justified,  see  Olmstead  v.  Doland,  6  N.  Y.  Supp.  130. 

Where  a  commissioner  of  health  of  a  city  is  required  by  law  to 
take  such  measures  as  he  may,  with  the  approval  of  the  mayor 
and  president  of  the  medical  society,  declare  necessary  for  public 
safety,  in  case  of  an  impending  pestilence,  it  was  held  in  an  ac- 
tion for  false  imprisonment  against  such  health  commissioner  that 
the  proclamation  of  the  commissioner  and  of  the  mayor  and  presi- 
dent of  the  medical  society  reciting  that  smallpox  was  epidemic,  and 
that  every  citizen  should  be  vaccinated,  and  that  those  not  vacci- 
nated should  be  quarantined,  was  held  to  be  admissible  in  evidence 
on  behalf  of  the  commissioner,  and  that  he  should  also  be  allowed 
to  prove  the  number  of  cases  of  the  disease  and  to  introduce  a 
map  showing  the  locality  of  the  cases  and  to  prove  the  infection 
and  contagious  character  of  the  disease,  how  this  contagion  is 
conveyed  by  air,  clothing,  utensils,  etc.  Smith  v.  Emery,  11 
App.  Div.  10,  42  N.  Y.  Supp.  258. 
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Where  improper  evidence  is  received  over  objection,  but  sub* 
sequently,  and  before  the  testimony  is  closed,  the  judge  orders 
the  same  to  be  stricken  out  and  directs  the  jury  to  disregard  it, 
the  error  is  not  cured  if  the  verdict  cannot  be  supported  without 
such  evidence.    Mandeville  v,  Ov^mscy,  51  Barb.  99. 

Where  in  an  action  for  false  imprisonment  the  plaintiff  had 
been  allowed  to  testify  that  he  did  not  know  that  a  judgment  upon 
which  he  had  been  arrested  had  been  recovered  against  him,  it  was 
held  error  to  refuse  evidence  by  defendant  showing  that  the  judg- 
ment had  been  obtained  after  trial,  as  this  evidence  would  have 
directly  contradicted  the  testimony  of  the  plaintiff  as  to  his  recol- 
lection of  the  judgment  Bergman  v.  Noble,  45  Hun,  133,  19 
Abb.  N.  C.  62. 

An  affidavit  made  to  obtain  a  warrant  in  criminal  proceedings 
stating  that  the  accused  procured  money  by  fraudulently  repre- 
senting that  he  was  authorized  to  receive  it  for  the  complainant, 
and  with  intent  to  deceive  and  defraud  the  complainant,  does  not 
offer  proof  of  criminal  offense,  and  a  warrant  issued  thereon  ia 
void.     Devoe  v.  Davis,  12  Week.  Dig.  544. 

For  a  case  where  the  plaintiff  had  been  arrested  for  shoplift- 
ing and  the  verdict  in  her  favor  was  held  to  be  against  the  weight 
of  evidence,  see  Tobin  v.  Bell,  73  App.  Div.  41,  76  N.  Y.  Supp. 
426,  110  St  Eep.  425. 

ABTICLE  XV. 
PROCEDURE  AND  TRIAL.  p^^^ 

SiJBDrvisiON  1.  Miscellaneous 639 

2.  Nonsuit  and  charge 640 

3.  Verdict,  costs,  and  appeal 643 

SUBDIVISION  1. 
MiacelUneoiis. 
As  to  right  to  arrest  in  action  for  false  imprisonment  see  Code 
Civ.  Proc.,  §  549. 

By  virtue  of  section  3177  of  the  Code  of  Civil  Procedure  it  is 
provided  that  in  the  City  Court  of  New  York,  in  a  case  specified 
imder  section  317  of  the  Code,  the  plaintiff  may  apply  for  an  order 
of  arrest  to  accompany  the  summons.  For  the  contents  of  an  order 
of  arrest  and  the  proceedings  thereon,  see  §  3178  et  seq. 
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An  action  against  a  public  officer  for  false  imprisonment  of  the 
plaintiff  in  a  foreign  country  must  be  brought  in  the  county  where 
the  cause  of  action,  or  some  part  of  it,  arose.  Tupper  v.  Morin, 
25  Abb.  N.  O.  402,  12  N.  Y.  Supp.  310. 

SUBDIVISION  2. 
Nonsuit  and  Charge. 

As  a  warrant  showing  a  case  within  the  jurisdiction  of  tiie  jus- 
tice issuing  it  is  a  protection  to  a  ministerial  officer  acting  under 
it,  it  is  error  for  the  court  to  refuse  a  nonsuit,  or  to  refuse  to  charge 
that  such  warrant  is  a  protection  to  the  officer  and  that  he  is  en- 
titled to  a  verdict.     Smith  v.  Warden,  4  Hun,  787. 

It  is  error  to  dismiss  a  complaint  as  to  one  of  two  defendants 
where  there  is  evidence  that  he  was  instrumental  in  causing  the 
issuance  of  an  execution  upon  which  the  arrest  was  made.  Sulli- 
van V.  Newman,  43  St  Rep.  893,  17  N.  Y.  Supp.  424. 

It  is  improper  to  dismiss  a  complaint  at  the  end  of  the  plaintiff's 
evidence  on  the  groimd  that  the  plaintiff  had  failed  to  show  want  of 
probable  cause  and  malice  on  the  part  of  defendant,  when  the 
court  would  not  be  justified  in  holding,  as  matter  of  law,  that  the 
defendant  had  grounds  for  reasonable  suspicion  such  as  to  warrant 
a  cautious  man  in  believing  the  plaintiff  guilty  of  the  offense.  Nor 
is  the  situation  changed  so  as  to  warrant  direction  of  a  verdict  at 
the  close  of  defendant's  case  by  the  fact  that  the  evidence  on  the 
part  of  the  defendant  contradicted  in  substantial  respects  the  evi- 
dence on  the  part  of  the  plaintiff.  De  Matteis  v.  La  Maida,  74 
Hun,  432,  57  St.  Rep.  178,  26  ^.  Y.  Supp.  471. 

For  a  case  where  it  was  held  that  a  nonsuit  was  improper  be- 
cause the  question  as  to  whether  plaintiff  had  committed  a  crime 
xras  a  question  for  the  jury,  see  Smith  v.  Botens,  36  St.  Rep.  53, 
13  K  Y.  Supp.  222. 

The  question  as  to  probable  cause  is  for  the  jury.  See  Neil 
V.  Thorn,  17  Hun,  144,  where,  under  the  circumstances,  it  was 
held  error  for  the  court  to  charge  as  matter  of  law  that  there  was 
no  reasonable  cause. 

For  a  case  involving  a  charge  as  to  probable  cause,  malice,  and 
comments  upon  the  evidence  by  the  court,  see  Murray  v.  Friens- 
berg,  15  K  Y.  Supp.  450,  39  St.  Rep.  600. 

For  a  case  where  the  charge  of  the  court  in  respect  to  the  ques- 
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tion  of  damages  was  held  to  be  error,  see  Catlin  v.  Pond,  101 
N.  Y.  649. 

Where  defendants  testified  that  the  plaintiff  was  arrested  for 
disorderly  conduct  and  yelling  on  the  street,  it  was  held  error  for 
the  court  to  charge  that  no  question  of  disorderly  conduct  or  breach 
of  the  peace  could  arise  in  this  action ;  the  question  whether  there 
was  a  breach  of  the  peace  should  have  been  sent  to  the  jury.  It 
should  further  be  charged  that  if  they  found  aflSrmative  evidence 
upon  this  point  and  that  the  officer  made  the  arrest  upon  his  own 
responsibility,  a  verdict  should  be  rendered  in  favor  of  defendant. 
Lewis  V.  Kahn,  25  St.  Rep.  595,  5  N.  Y.  Supp.  661, 15  Daly,  326. 

Where  the  plaintiff  was  arrested  on  a  charge  of  having  stolen 
money,  and  where  he  denied  having  taken  it,  it  was  held  to  be 
proper  to  submit  the  question  to  the  jury  as  to  whether  a  theft  had 
been  committed  with  an  instruction  that  if  there  had  been  a  theft 
probable  cause  was  shown  It  is  also  proper  for  the  court  to  charge 
that  a  verdict  for  the  plaintiff  cannot  be  found  unless  no  theft  had 
been  committed  and  the  charge  had  been  made  maliciously.  At- 
wood  V.  Beime,  73  Hun,  547,  57  St.  Rep.  264,  26  N.  Y.  Supp. 
149. 

Where  a  jury  has  been  instructed  that  they  may  give  punitive 
damages,  the  court  is  not  bound,  unless  requested,  to  inform  the 
jury  of  the  nature  of  such  malice  as  will  justify  such  damage. 
Craven  v.  Bloomingdale,  30  Misc.  Rep.  650,  64  N.  Y.  Supp.  262, 
-98  St.  Rep.  262,  reversed  171  K  Y.  439. 

WTaere  the  plaintiff  failed  to  produce  his  wife  as  a  witness,  or 
to  account  for  her  absence,  in  a  case  where  an  action  was  brought 
to  recover  damages  for  an  arrest  made  upon  the  charge  of  plain- 
tiff's misconduct  with  such  woman  before  he  married  her,  it  was 
held  that  the  court  was  justified  in  charging  that  the  jury  were  at 
liberty  to  consider  that  the  woman's  evidence  would  not  have  been 
favorable  ta  the  plaintiff.  Carpenter  v.  Penn,  R.  R,  Co,,  13  App. 
Div.  328,  43  K  Y.  Supp.  203. 

Where  the  evidence  shows  an  intentional  and  wanton  invasion 
of  the  plaintiff's  civil  rights,  the  court  may  refuse  to  charge  that 
there  is  no  evidence  of  malice,  and  may  charge  that  exemplary 
damages  may  be  awarded  if  the  jury  find  malice.  Kolzem  v. 
Broadway  &  Seventh  Avenue  Ry.  Co.,  1  Misc.  Rep.  148,  48  St. 
Rep.  656,  20  K  Y.  Supp.  700. 

41 
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The  charge  that  "  when  an  arrest  is  made  without  probable  cause 
and  the  person  is  afterward  discharged,  the  law  will  presume  it  to 
be  malicious,"  was  held  to  be  sound,  Murray  v.  Friensburgh,  30 
St  Eep.  600,  15  N.  Y.  Supp.  450. 

See  Savage  v.  McMillan,  37  App.  Div.  103,  55  N.  Y.  Supp. 
1055,  for  a  case  where  under  the  facts  proved  it  was  held  to  be 
proper  for  a  judge  to  charge  that  on  the  question  of  probable  cause 
the  plaintiff  was  entitled  to  recover,  and  that  the  only  question  for 
the  jury  was  the  amount  of  damages. 

Where  it  appears  in  fact  that  the  defendant  was  the  prosecutor, 
causing  arrest  of  plaintiff  upon  a  criminal  charge,  and  where  the 
defendant  identified  plaintiff  as  one  from  whom  he  had  received 
stolen  goods,  but  upon  examination  defendant  could  not  positively 
swear  that  she  had  pawned  the  goods,  and  plaintiff  was  discharged, 
it  was  held  error  for  the  court  to  refuse  to  charge  that  if  the  de- 
fendant accused  plaintiff  in  good  faith  the  plaintiff  could  not  re- 
cover, except  with  the  qualification  that  the  defendant  had  reason- 
able grounds  for  believing  her  guilty.  It  was  held  that  an  action 
for  false  imprisonment  could  not  be  maintained  and  that  if  he 
acted  in  good  faith  he  could  not  be  charged  with  the  subsequent 
prosecution.    Famam  v.  Feeley,  56  N.  Y.  451. 

It  is  reversible  error  for  the  court  to  chaise  that  arrest  and  de- 
tention  was  unlawful  because  there  was  absence  of  reasonable 
cause  to  belief  that  plaintiff  was  guilty,  if  the  fact  as  to  reasonable 
cause  is  in  controversy.  Thompson  v.  Fish,  50  App.  Div.  72,  63 
N.  Y.  Supp.  352,  97  St.  Hep.  352. 

It  is  held  to  be  proper  to  charge  that  if  there  was  no  probable 
cause  for  making  the  complaint  on  which  the  plaintiff  was  arrested, 
yet  if  in  making  it  the  conductor  did  not  act  with  a  malicious 
purpose  or  with  actual  malice,  defendant  was  entitled  to  a  verdict. 
It  was  also  held  where  the  plaintiff  was  arrested  for  failing  to  pur- 
chase a  ticket  on  the  train,  and  where  the  defendant  requested  the 
court  to  charge  that  the  plaintiff  when  applied  to  by  the  conductor 
was  obliged  to  produce  a  proper  and  valid  ticket  as  evidence  of  his 
right  to  ride,  or  else  pay  his  fare,  that  it  was  proper  for  the  court 
to  reply  "  If  he  could  do  so,  he  was."  "  If  he  had  a  ticket  and 
lost  it,  it  was  a  subject  of  explanation.  It  was  his  duty  either  to 
produce  a  proper  ticket,  or  pay  his  fare,  or  make  some  reasonable 
explanation  why  he  didn't  do  it" 
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It  was  further  held  that  under  the  circumstances  of  the  case  it 
was  proper  to  charge  that  the  damage  was  substantial  and  not 
nominal  And  that  it  was  proper  for  the  court  to  charge  that  if 
the  conductor  made  the  criminal  complaint  for  the  sole  pur- 
pose of  collecting  a  debt  and  to  prove  himself  right  the  jury 
must  find  malice.  It  was  also  held  that  under  the  circumstances 
it*  was  proper  to  charge  that  the  conductor  was  chargeable  with 
the  knowledge  of  his  assistant  that  the  plaintiff  had  delivered  un- 
punched  tickets  to  him.  Toomey  v.  D.,  L,  &  W.  R.  R.  Co.,  53  St. 
Rep.  567,  24  K  Y.  Supp.  108. 

It  is  sufficient  that  the  charge  to  the  jury  is  in  substantial  ac- 
cordance with  the  request,  although  the  judge  declines  to  adopt 
the  particular  language  used.  Speaking  of  a  charge  in  question 
the  court  said:  "  On  the  question  of  malice,  he  (the  judge)  prop- 
erly declined  to  withdraw  the  issue  from  the  consideration  of  the 
jury.  He  instructed  them  that  if  there  was  probable  cause  for  the 
complaint,  even  though  it  was  made  from  malicious  motives,  their 
verdict  should  be  for  the  defendant."    Fay  v.  O'Neill,  36  N.  Y.  11. 

Where  a  complaint  united  an  action  for  malicious  prosecution 
with  one  for  false  imprisonment,  and  where  the  judge  charged 
the  jury  to  assess  damages  in  the  action  for  false  imprisonment,  if 
they  found  that  the  other  action  was  not  sustained,  it  was  held  that 
the  defendant  was  not  prejudiced  by  the  refusal  of  the  judge  to  dis- 
miss the  complaint  as  to  the  action  for  malicious  prosecution. 
Thome  v.  Turck,  94  N.  Y.  90. 

SUBDIVISION  3. 
Verdict,  Costs,  and  Appeal. 

The  rule  that  in  an  action  for  assault  the  jury  may  find  against 
one  defendant  and  in  favor  of  the  other  does  not  apply  where  such 
defendants  answer  jointly  and  make  an  admission  which  supplies 
a  lack  in  the  evidence.     Murphy  v.  Kron,  20  Abb.  N.  O.  259. 

A  judgment  in  false  imprisonment  against  joint  tort  feasors 
cannot  stand  as  to  one  and  be  reversed  as  to  the  other,  for  erroneous 
instructions  as  to  the  latter ;  it  will  be  reversed  in  toto.  Lewi's  v. 
Kahn,  5  K  Y.  Supp.  661,  25  St.  Rep.  595, 15  Daly,  326. 

As  to  reversing  a  judgment  against  joint  tort  feasors  the  court 
said,  in  Farrell  v.  Friedlander,  63  Hun,  257,  18  N.  Y.  Supp.  215 : 
^'  Judgment  here  having  been  against  joint  tort  feasors,  as  it  must 
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be  reversed  as  to  the  one,  it  is  doubtful  if  it  can  be  permitted  to 
stand  as  to  the  other."    Citing  Lewis  v.  Kahn,  supra. 

By  virtue  of  section  3228,  subdivision  3,  of  the  Code  if  "  in  an 
action  to  recover  damages  for  *  *  *  false  imprisonment 
*  *  *  the  plaintiff  recovers  less  than  fifty  dollars  damages,  the 
amount  of  his  costs  cannot  exceed  his  damages." 

It  was  held  in  an  action  for  false  imprisonment  that  where  the 
case  was  presented  to  the  jury  upon  an  erroneous  theory,  that  the 
question  presented  could  be  reviewed  in  the  Appellate  Division,  al- 
though no  exception  was  taken.  Vorce  v.  Oppenheim,  37  App. 
Div.  69,  55  N.  Y.  Supp.  596. 

ASTICLE  ZVI. 

DAMAGES. 

Subdivision  1.  Compensatory  damages 644 

2.  Punitive  damages  and  mitigation 647 

SUBDIVISION  1. 
Compensatory  Damages. 

While  malice  or  want  of  probable  cause  is  no  part  of  the  plain- 
tiff's case  in  an  action  for  false  imprisonment,  proof  that  the 
plaintiff  believed  himself  to  be  legally  right  in  making  an  im- 
proper arrest  will  mitigate  exemplary  damages,  but  will  not  di- 
minish actual  damages.  Hale  on  Torts,  251,  citing  Sleight  v. 
Ogle,  4  E.  D.  Smith,  445 ;  Holmes  y.  Blyler,  80  Iowa,  365,  45 
N.  W.  756 ;  Livingston  v.  Burroughs,  33  Mich.  511 ;  Tenney  v. 
Harvey,  63  Vt.  520,  22  Atl.  659. 

In  estimating  the  actual  damage  sustained  by  the  plaintiff,  who 
had  been  illegally  arrested,  the  jury  may  include  compensation  for 
the  injury  to  plaintiff's  feelings,  and  compensation  for  the  insult 
and  indignity  to  which  he  has  been  subjected.  These  items  are 
considered  as  actual  damage.  Rown  v.  Christopher  &  Tenth  Sts. 
By.  Co.,  34  Hun,  471. 

Where  improper  evidence  in  regard  to  damages  has  been  re- 
ceived, and  the  jury  is  subsequently  told  to  disregard  it,  the  ver- 
dict will  not  be  disturbed  if,  under  the  circumstances,  it  would  be 
warranted  by  the  testimony.    Mandeville  v.  Ouemsey,  51  Barb.  99. 

Indemnity  may  be  given  for  injury  to  reputation,  feelings, 
health,  mind,  and  person,  caused  by  the  arrest,  together  with  the 
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expenses  of  the  defense.     Fagnan  v.  Knox,  8  J.  &  S.  41,  reversed 
66  N.  Y.  525,  on  other  grounds. 

Though  a  passenger,  wrongfully  imprisoned,  may  recover  for 
the  loss  of  earnings  during  the  imprisonment,  he  cannot  recover 
for  loss  of  employment  for  some  months  in  consequence  of  his 
failure  to  keep  an  appointment  on  the  morning  after  his  arrest, 
such  loss  not  being  deemed  the  proximate  consequence  of  his  de- 
tention. Carpenter  v.  Pennsylvania  R.  B.  Co.,  13  App.  Div.  328, 
43  X.  Y.  Supp.  203. 

Where,  in  an  action  for  false  imprisonment,  the  damages  are 
unliquidated,  the  amount  is  in  the  discretion  of  the  jury,  and  their 
determination  will  not  be  disturbed  except  for  a  plain  abuse  of 
discretion.  Craven  v.  Bloomingdale,  80  Misc.  Rep.  650,  64  N.  Y. 
Supp.  262,  98  St.  Rep.  262,  citing  Pastor  v.  Reagan,  9  Misc.  Rep. 
547,  80  K  Y.  Supp.  657. 

In  Sullivan  v.  Newman,  48  St.  Rep.  898,  17  N.  Y.  Supp.  424, 
it  was  held  that,  where  the  plaintiff  had  been  detained  from  home 
for  six  weeks,  his  business  had  been  interrupted,  and  he  had  been 
put  to  the  expense  of  procuring  his  discharge,  a  verdict  in  his 
favor  for  $43  was  not  adequate,  and,  in  connection  with  other 
errors,  was  ground  for  a  new  trial. 

An  attorney  who  issues  an  imlawful  body  execution,  under 
special  instruction  from  his  client,  is  not  liable  to  the  debtor  for 
damages  caused  by  reason  of  his  confinement  by  the  sheriff  among 
prisoners.  "  For  that  violation  of  the  law,  the  sheriff  was  respon- 
sible, and  he  alone."  Baker  v.  Secor,  22  St.  Rep.  97,  4  N.  Y. 
Supp.  303.  It  was  also  held  in  this  case  that,  in  an  action  against 
the  attorney  for  the  false  imprisonment,  the  attorney  is  entitled  to 
have  the  jury,  in  assessing  damages,  credit  the  amount  received  by 
the  plaintiff  from  the  execution  creditor,  by  the  discharge  of  the 
judgment  on  which  the  execution  was  issued. 

Special  damage  to  an  attorney's  business,  caused  by  his  arrest, 
must  be  specially  pleaded.  It  is  not  admissible,  under  a  general 
allegation,  that  he  was  greatly  injured  in  health,  credit,  reputa- 
tion, etc.  Evans  v.  Metropolitan  St  Ry.  Co.,  47  App.  Div.  511, 
96  St.  Rep.  495,  62  K  Y.  Supp.  495. 

It  would  seem  to  be  implied,  in  the  opinion  in  Stdlivan  v.  New- 
man,  43  St  Rep.  893,  17  N.  Y.  Supp.  424,  that  the  plaintiff's 
expenses  in  procuring  his  discharge  from  arrest  is  a  proper  item  of 
damage. 
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Where  a  divorced  husband  illegally  procured  the  arrest  of  his 
divorced  wife,  for  refusing  to  give  up  possession  of  a  child,  the 
custody  of  which  had  been  awarded  to  him,  a  verdict  of  $3,000 
damages  was  held  not  to  be  excessive  where  the  plaintiff  was  taken 
to  a  public  place  and  conducted  through  the  street  to  the  station- 
house,  and  detained  in  the  lockup  under  circumstances  which 
humbled  and  humiliated  her.  Monjo  v.  Monjo,  53  Hun,  145,  25 
St.  Rep.  160,  6  N.  Y.  Supp.  132. 

In  Ball  V.  Harrigan,  47  St.  Rep.  384,  19  K  Y.  Supp.  913,  it 
was  held  that  humiliation,  insults,  and  wounded  sensibilities  are 
all  subjects  of  compensation,  and  not  of  punitive  damages,  which 
depend  upon  malice,  and,  in  consequence,  it  was  held  that  a  vei^ 
diet  of  $450  was  not  excessive  where  the  plaintiff,  a  girl,  was  de- 
tained by  the  defendant  in  a  police  box  to  await  the  police  wagon, 
and  was  compelled  to  go  on  the  same  and  go  to  the  police  station, 
under  a  charge  of  having  kicked  over  the  defendant's  barrel,  which 
had,  in  fact,  been  done  by  some  boys. 

The  fact  that  the  plaintiff  is  a  female  is  material  in  an  action 
for  false  imprisonment,  as  affecting  the  kind  and  degree  of  mor- 
tification and  inconvenience  caused  by  the  arrest  Dodge  v.  Alger, 
53  N.  Y.  Super.  107.  See  also  Monjo  v.  Monjo,  53  Hun,  145, 
6  N.  Y.  Supp.  132. 

Where  the  plaintiff,  a  woman,  was  imprisoned  for  seven  hours 
and  stripped  naked  before  the  gaze  of  strange  men,  it  was  held 
that  a  verdict  of  $800  was  not  excessive.  McKelvay  v.  Marsh, 
63  App.  Div.  396,  71  N.  Y.  Supp.  541,  105  St.  Rep.  541. 

The  fact  that  the  plaintiff  has  a  family  is  material,  on  the  kind 
and  d^ree  of  mortification  and  inconvenience  caused  by  the  ar- 
rest.    Dodge  v.  Alger,  21  J.  &  S.  107. 

It  seems  that,  even  where  a  jury  is  restricted  to  actual  dam- 
ages in  an  action  for  false  imprisonment,  they  may,  in  estimating 
such  damages,  include  injury  to  the  plaintiffs  feelings,  compen- 
sation for  the  insult,  and  indignity  to  which  he  has  been  sub- 
jected.   Bown  V.  Christopher,  etc.  By.  Co.,  34  Hun,  475. 

In  Strang  v.  Whitehead,  12  Wend.  64,  it  was  held  that  the  ex- 
penses of  the  plaintiff,  for  legal  services  in  procuring  his  discharge 
from  an  illegal  arrest,  are  not  admissible  in  an  action  for  false 
imprisonment,  unless  such  expenses  are  specially  pleaded.  Such 
expenses  are  not  the  legal  and  natural  result  of  the  act  complained 
of.  The  admission  of  evidence  of  such  expenses  is  ground  for 
new  trial. 
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The  amoiint  of  counsel  fees  and  costs  of  plaintiff  in  defending 
a  prosecution  are  matters  of  special  damage,  and  must  be  pleaded 
and  proven  to  be  recovered.    Thompson  v.  Lumley,  7  Daly,  74. 

The  plaintiff  may  recover  for  the  time  and  expenses  incurred 
in  procuring  his  discharge  by  habeas  corpus  from  false  imprison- 
ment, although  the  warrant  on  which  defendant  procured  the  im- 
prisonment was  void  on  its  face.  Blythe  v.  Tompkins,  2  Abb.  Pr. 
468 ;  Williams  v.  Garrett  12  How.  Pr.  456. 

The  plaintiff  may  recover  his  expenses  incurred  in  procuring 

his  discharge  by  habeas  corptis.    Williams  v.  Garrett,  12  How.  Pr. 

466. 

SUBDIVISION  2. 

PunitiYe  Damage  and  Mitigation. 

Where  au  arrest  was  wanton  and  oppressive,  and  in  open  dis- 
regard of  the  plaintiff's  right  to  personal  liberty,  it  may  be  said 
that  legal  malice  has  been  shown,  and  punitive  damages  are  proper. 
Craven  v.  Bloomingdale,  30  Misc.  Rep.  650,  64  K  Y.  Supp.  262, 
98  St.  Eep.  262,  citing  Muckle  v.  Rochester  B.  B.  Co.,  79  Hun, 
33,  29  N.  Y.  Supp.  732 ;  Kolzem  v.  Broadway  By.  Co.,  1  Misc. 
Rep.  148,  20  K  Y.  Supp.  700,  reversed  171  K  Y.  439. 

The  plaintiff's  right  to  punitive  damages  cannot  be  denied,  in  a 
case  where  the  arrest  was  ill^ally  made  under  a  village  ordi- 
nance prohibiting  the  riding  of  bicycles  on  the  sidewalk,  merely 
upon  the  ground  that  the  plaintiff  had  previously  committed  the 
same  act  Fuller  v.  Bedding,  16  Misc.  Rep.  634,  39  N.  Y.  Slipp. 
109. 

Punitive  damages  may  be  awarded  where  an  illegal  arrest  is  ma- 
licious and  wanton.  Limbeck  v.  Gerry,  15  Misc.  Rep.  663,  39 
X.  Y.  Supp.  95. 

In  a  case  where  a  woman  was  searched  in  defendant's  store,  upon 
the  accusation  of  having  stolen  goods,  and  pursuant  to  a  system 
which  had  been  adopted  in  such  store,  it  was  held  that  punitive 
damages  could  be  awarded,  although  there  was  no  evidence  of  ex- 
press malice.  Stevens  v.  O'Neill,  51  App.  Div.  364,  64  N.  Y. 
Supp.  663,  98  St.  Rep.  663. 

Punitive  damages  may  be  given  in  an  action  for  false  imprison- 
ment under  proper  instructions  from  the  court.  Mann  v.  Barrows, 
14  St.  Rep.  10,  citing  Hunt  v.  Bennett,  19  K  Y.  173 ;  Brooks  v. 
Harrison,  91  N.  Y.  83. 

Where  the  question  of  probable  cause  is  left  to  the  jury,  and 
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depends  upon  whether  or  ngt  a  felony  has  been  committed,  it 
seems  that  punitive  damages  are  proper  if  the  jury  finds  that  no 
felony  has  been  committed.  Aiwood  v.  Beime,  73  Hun,  547,  26 
N.  Y.  Supp.  149,  57  St  Rep.  264. 

The  jury  may  give  damages  beyond  mere  compensation  in  ac- 
tions for  false  imprisonment,  or  inflict  punishment  upon  defend- 
ant for  his  conduct,  though  not  in  an  arbitrary  amount.  Brown 
V.  Chadsey,  39  Barb.  253. 

By  virtue  of  section  3035,  Code  of  Civil  Procedure,  a  sheriff 
or  jailer  who  refuses  to  discharge  a  prisoner  committed  by  virtue 
of  an  execution  issued  by  a  justice  of  the  peace,  etc.,  after  re- 
ceiving proper  evidence,  etc.,  as  provided  for  in  sections  3032- 
3034,  forfeits  $25  for  each  day's  detention  of  the  person,  to  be 
recovered  by  the  person  detained,  in  addition  to  any  damages  he 
may  have  sustained  by  reason  of  the  false  imprisonment. 

Where  the  evidence  in  an  action  for  false  imprisonment  showed 
an  intentional  and  wanton  invasion  of  the  plaintiff's  civil  rights, 
the  court  may  refuse  to  charge  that  there  is  no  evidence  of  malice, 
and  may  properly  charge  that  the  jury  may  award  punitive  dam- 
ages if  they  believed  that  the  arrest  was  accompanied  by  malice. 
Kolzem  v.  Broadway  &  Seventh  Ave,  Ry.  Co.,  1  Misc.  Eep.  148^ 
48  St.  Eep.  656,  20  N.  Y.  Supp.  700. 

Where  evidence  was  given  of  the  ill-will  and  malice  of  the  de- 
fendant toward  the  plaintiff,  and  that  defendant  had  made  threats 
against  him,  and  where  he  procured  an  illegal  warrant  directing 
a  search  of  plaintiff's  premises,  it  was  held  that  a  verdict  for 
$1,000  damages  was  not  excessive.  Johnson  v.  Comstock,  14  Hun, 
238.  (Note,  this  case  was  in  trespass,  and  not  false  imprison- 
ment.) 

A  client  is  not  liable  for  punitive  damages  for  the  act  of  his 
attorney,  in  unlawfully  issuing  execution  against  the  person  of 
the  plaintiff,  unless  the  attorney,  if  sued,  would  himself  be  liable^ 
if  he  acted  without  malice  and  under  a  mistake  of  law.  Cotton 
V.  Adirondack  R.  R.  Co.,  15  Week.  Dig.  256. 

If  there  is  no  evidence  of  bad  faith  in  the  transaction,  punitive 
damages  should  not  be  awarded.  Williams  v.  Oarrett,  12  How. 
Pr.  456. 

Though  a  railroad  corporation  is  liable  for  the  willful  acts  done 
or  omitted  by  its  servants  in  the  course  of  their  employment  to  the 
extent  of  the  actual  injury  sustained,  yet  it  cannot  be  held  liable 
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for  punitive  damages  unless  it  is  shown  to  have  been  guilty  of 
gross  negligence  or  misconduct.  Fisher  v.  Metropolitan  EL  Ry. 
Co.,  34  Hun,  433. 

In  an  action  for  false  imprisonment  and  malicious  prosecution 
against  a  railroad  company  by  a  person  arrested  by  special  officer, 
punitive  damages  cannot  be  awarded  against  the  company  unless 
it  be  shown  that  they  authorized  or  ratified  the  arrest  or  had 
knowledge  that  the  officer  was  not  fit  for  the  duties.  Kastner  v. 
Long  Island  R.  R.  Co.,  76  App.  Div.  323,  78  N.  Y.  Supp.  469, 
112  St.  Rep.  469. 

Where  an  arrest  was  made  by  a  detective  employed  by  a  rail- 
road corporation,  and  there  was  no  evidence  of  ill-will,  malice, 
or  wanton  disregard  of  plaintiff's  right  in  making  the  arrest,  and 
where  the  same  Was  made  in  good  faith  and  upon  warranted  sus- 
picion, it  was  held  that  the  railroad  corporation  was  not  liable 
for  exemplary  damages.  Newman  v.  N.  Y.,  L.  E,  &  TF.  R.  R. 
Co.,  64  Hun,  335,  27  St.  Rep.  135,  7  K  Y.  Supp.  560. 

Where  the  defendant,  an  attorney,  secured  an  illegal  body  exe- 
cution against  the  plaintiff,  under  which  he  was  arrested  and  im- 
prisoned, it  was  held  that  there  being  no  proof  of  malice  the  jury 
could  award  him  such  damages  as  necessarily  and  naturally  re- 
sulted from  the  arrest,  but  that  a  verdict  awarding  damages  in 
excess  of  this  should  be  set  aside.  The  verdict  in  this  instance 
was  $6,000,  and  was  set  aside.    Baker  v.  Secor,  6  St.  Rep.  735. 

Where  a  first  verdict  for  $3,000  was  set  aside  as  excessive,  the 
court  refused  to  set  aside  a  subsequent  verdict  of  $2,750.  Dodge 
V.  Alger,  21  J.  &  S.  107. 

For  a  case  where  the  verdict  was  set  aside  as  excessive,  see 
Bocock  V.  Cochran,  32  Hun,  521.  Also  Baker  v.  Secor,  6  St. 
Rep.  735. 

In  Thorp  v.  Carvalho,  14  Misc.  Rep.  559,  36  N.  Y.  Supp.  1, 
it  was  held  that  a  verdict  of  $1,000  was  not  excessive,  though  the 
plaintiff  was  only  locked  up  for  one  and  one-half  hours.  "  In 
arriving  at  the  amount  of  damages  he  has  suffered  we  must  con- 
sider the  injury  to  his  reputation  besides  any  actual  injury  he 
has  sustained.  It  is  difficult  to  measure  the  damage  suffered  by 
any  one  in  his  business  and  private  reputation,  but  under  the 
circumstances  of  this  case  we  do  not  think  that  the  verdict  should 
be  set  aside  as  excessive,  or  that  the  jury  were  influenced  by  preju- 
dice in  awarding  the  amount  they  did." 
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Where  a  case  does  not  disclose  that  any  point  is  made  as  to 
the  right  of  the  plaintiff  to  recover  punitive  damages,  and  there 
is  no  exception  upon  this  point,  the  Court  of  Appeals  has  no  au- 
thority to  review  the  question  as  to  excessive  damages  or  to  de- 
termine whether  the  damages  recovered  were  larger  than  was 
warranted  by  the  testimony.    Thome  v.  Turck,  94  N.  Y.  97. 

The  defendant  may  give  evidence  tending  to  explain  his  mo- 
tives for  the  purpose  of  mitigating  punitive  damages.  Brown  v. 
Chadsey,  39  Barb.  263. 

Wherever  exemplary  damages  are  claimed  all  the  circumstances 
connected  with  the  transaction  tending  to  explain  the  motive  of 
the  defendant,  both  to  show  that  he  acted  maliciously  and  also  to 
show  that  he  acted  in  an  honest  belief  that  he  was  justified,  or 
that  he  acted  under  a  sudden  impulse  and  passion  caused  by  plain- 
tiff's conduct,  are  admissible  in  evidence.  So  held  in  an  action 
for  assault  and  battery  and  false  imprisonment  VoUz  v.  Block- 
mar,  64  K  Y.  440. 

Craven  v.  Bloomingdale,  30  Misc.  Eep.  650,  64  N.  Y.  Supp. 
262,  afl5rmed  54  App.  Div.  266,  cited  on  p.  647.  This  suit  was 
reversed  171  N.  Y.  439,  and  it  was  held,  that  the  master  cannot 
be  held  for  vindictive,  wanton,  or  malicious  acts  of  the  servant, 
unless  there  is  proof  to  implicate  the  master  and  make  him  partu 
ceps  criminis  in  the  acts  of  the  servant.  It  must  appear,  in  order 
to  hold  the  master  in  such  case,  that  he  expressly  or  impliedly  au- 
thorized or  ratified  them. 
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SUBDIVISION  1. 
HistoricaL 

A  very  full  and  complete  resume  of  the  history  of  Law  of 
Defamation  is  given  in  Newell  on  Libel  and  Slander,  pages  1-31, 
reviewing  the  acts  of  the  ancient  lawmakers,  commencing  with 
the  Mosaic  law  and  citing  largely  from  Pentateuch  and  Psalms. 
The  most  interesting,  although,  perhaps,  not  most  instructive, 
citation  being  from  Deuteronomy  XXII,  13  to  19.  This  is  fol- 
lowed by  citations  as  to  the  laws  of  ancient  Egypt,  comments  upon 
Athenian  law,  and  a  very  full  abstract  of  the  Civil  law  upon  the 
subject,  in  the  course  of  which  he  contrasts  the  subtleties  of  our 
law  upon  the  subject  with  the  Civil  law,  saying:  "  The  Roman 
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Law  had  at  least  the  merit  of  simplicity."  He  says  Justinian 
in  the  Institutes  classed  libel  and  defamation  as  a  private  injury 
of  the  highest  degree,  citing  from  the  Institutes  the  statement 
"  Injury  may  be  done,  not  only  by  beating  and  wounding,  but 
also  by  slanderous  language  *  ♦  *  by  writing  a  defamatory 
poem  or  history,  or  by  maliciously  causing  another  so  to  do."  The 
treatment  of  the  topic  shows  careful  examination  and  thorough 
research. 

The  earlier  history  of  the  English  Law  of  Defamation,  says  a 
writer  in  the  Encyclopsedia  Britannica,  is  somewhat  obscure. 
Civil  actions  for  damages  seem  to  have  been  frequent  so  far  back 
as  the  reign  of  Edward  I,  but  at  that  time  there  was  no  distinc- 
tion between  words  written  and  spoken,  and,  in  some  instances, 
such  cases  were  within  the  jurisdiction  of  the  Ecclesiastical  Courts. 
It  is  stated  further  that  the  first  fully  reported  case  in  which  libel 
is  affirmed  generally  to  be  punishable  at  common  law  was  tried 
in  the  Star  Chamber  in  the  reign  of  James  I. 

Newell  (p.  30)  states  that  no  action  for  slanderous  words  ap- 
pears to  have  been  brought  before  the  reign  of  Edward  III,  and 
that  this  action  was  so  rare  even  then  that  but  one  is  found  during 
the  whole  reign  of  that  prince.  He  traces  the  growth  of  the  action 
down  to  the  time  of  Coke,  in  a  single  volume  of  whose  reports 
seventeen  adjudged  cases  are  to  be  found  on  the  subject. 

The  principal  historical  interest  of  the  law  of  libel  relates  to 
indictments  for  libel  on  the  criminal  side  of  the  court  in  connec- 
tion with  the  rulings  of  Lord  Mansfield  in  the  celebrated  State 
trials  about  the  commencement  of  the  last  century  in  which 
Erskine  appeared  for  the  defendants,  and  insisted  that  the  jury 
should  determine  the  question  as  to  whether  the  language  used 
was  or  was  not  a  libel.  The  agitation  of  the  subject  resulted  in 
the  passage  of  what  was  known  as  "  Fox's  Libel  Law,"  by  which 
the  jury  were  entitled  to  give  a  general  verdict  in  criminal  cases 
on  the  whole  matter  put  in  issue. 

SUBDIVISION  2. 
Text-Books  and  Aathoritiet. 

In  addition  to  the  standard  works  upon  torts  in  which  this  sub- 
ject is  treated  more  or  less  fully,  several  treatises  are  exclusively 
devoted  to  the  law  of  libel  and  slander. 

Holfs  Law  of  Libel,  first  American  edition,  1818,  is  the  ear^ 
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liest  in  point  of  time^  but  has  become  practically  obsolete.  Starkie 
was  for  many  years  a  standard  work  on  the  subject  and  passed 
through  at  least. three  American  editions,  and  several  English 
editions  by  Folkard,  one  so  late  as  1897,  but  has  been  superseded 
by  later  works  in  this  country. 

Flood's  Treatise,  published  in  London  in  1880,  is  but  little 
known  here,  and  does  not  seem  to  have  been  republished  in  Amer- 
ica. The  work  of  Odgers  is  best  known  and  most  frequently  cited 
in  England.  Eraser  on  the  Law  of  Libel  and  Slander  has  re- 
cently gone  through  a  third  edition.  Townshend  on  Libel  and 
Slander  was  first  published  in  1868,  and  has  gone  through  four 
editions,  the  latest  being  1890.  It  is  a  standard  treatise.  It 
contains  a  very  complete  bibliography  of  the  subject,  and  has  been 
followed  by  NewelPs  work,,  first  published  in  1890,  second  edition 
in  1897,  which  is,  aside  from  being  a  treatise  upon  the  subject, 
a  full  digest  of  the  English  and  American  authorities. 

The  subject  is  treated  in  Wait's  Action  and  Defenses ;  Slander 
(vol.  5),  page  727,  etc.;  Libel  (vol.  4),  page  281,  etc. 

The  American  and  English  Encyclopsedia  of  Law  (2d  ed., 
vol.  18),  at  page  851,  contains  a  very  complete  and  carefully  pre- 
pared digest  of  the  law  upon  this  subject,  citing  a  large  number 
of  English  and  American  authorities. 

Elliott  on  Newspaper  Libel  (London,  1884)  is  a  monograph 
pointing  out  how  the  law  has  been  modified  as  to  newspaper  libel 
by  Act  of  Parliament  of  1881. 

The  Law  of  the  Press,  by  Fisher  &  Strahan  (London,  1898), 
deals  exclusively  with  that  phase  of  the  law  of  libel  expressed  in 
the  tide. 

ABTICLE  n. 

DEFINITIONS  AND  DISTINCTIONS.  p^^, 

SuBDivisiOK  1.  Libel  and  slander  distinguished 653 

2.  Doctrine  of  special  damage 656 

SUBDIVISION  1. 
Libel  and  Slander  Distinguished. 

Defamation  is  false  imputation  upon  one's  character,  or  repu- 
tation, in  the  way  of  slander  or  libel.     Whenever  language  is 
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spoken  of  as  defamatory  it  is  understood  to  be  false.  Bigelow  on 
Torts,  149. 

Defamation  may  be  either  oral  or  written;  in  the  former  case 
it  is  called  Slander;  in  the  latter  Libel.    Underbill  on  Torts,  119. 

Defamation  is  a  false  publication  calculated  to  bring  one  into 
disrepute.     Hale  on  Torts,  281. 

It  is  divided  into  two  classes,  written  defamation  called  libel» 
oral  defamation  termed  slander.  Pollock  on  Torts,  287;  Newell 
on  Slander  and  Libel,  32. 

"  Libel  is  defamation  published  by  means  of  writing,  printing 
pictures,  images,  or  anything  that  is  the  object  of  sight.  Slander 
is  defamation  without  legal  excuse,  published  orally,  by  words 
spoken,  being  the  object  of  the  sense  of  hearing.  Both  libel  and 
slander  are  but  different  methods  of  accomplishing  the  same 
wrong,  differing  mainly  in  the  manner  of  publication."  Newell 
on  Slander  and  Libel,  33 ;  Cooley  on  Torts,  193. 

A  defamatory  statement  is  a  statement  concerning  any  person 
which  exposes  him  to  hatred,  ridicule,  or  contempt,  or  which  causes 
him  to  be  shunned,  or  avoided,  or  which  has  a  tendency  to  injure 
him  in  his  office,  profession,  or  trade.  Siich  a  statement,  if  in 
writing,  printing,  or  other  permanent  form,  is  a  libel;  if  in 
spoken  words  or  significant  gestures,  a  slander.    Fraser,  90. 

"  It  is  well  settled  that  an  action  may  be  maintained  for  the 
publication  of  written  words  when  it  could  not  be  maintained 
for  the  publication  of  the  same  words  by  mere  oral  discourse; 
the  rule  being,  in  short,  that  oral  words  which  tend  to  disgrace 
the  person  of  whom  they  are  spoken,  and  which  do  not  impute 
the  commission  of  crime  are  not  actionable  without  proof  of  special 
damage,  whereas  written  words,  the  manifest  tendency  of  which 
is  seriously  to  hurt  another's  reputation,  are  actionable  without 
proof  of  special  damage,  even  though  the  commission  of  no  crime 
be  imputed."     18  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  863. 

A  favorite  distinction  is  that  in  slander  intelligence  is  commu- 
nicated to  the  sense  of  hearing;  in  libel,  to  the  sense  of  sight. 
Another  is  that  in  slander,  the  defamatory  matter  has  a  fugitive 
form.  In  libel  it  is  embodied  in  a  permanent  form.  In  slander,  a 
production  and  publication  are  identical;  while  in  libel  its  pro- 
duction is  one  thing  and  its  publication  another.  Hale  on  Torts, 
283 ;  Cooley,  193. 

Abusive  words,  which  if  spoken  only,  would  not  be  actionable. 
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may  become  so  when  written,  printed,  or  published.  4  Waite'a 
Actions  and  Defenses,  article  Libel,  282,  citing  Savile  v.  Jardine^ 
2  H.  Bl.  532;  Chase  v.  Whitlock,  3  Hill,  139. 

Written  utterances  are,  in  the  absence  of  special  ground,  of 
justification  or  excuse,  wrongful  as  against  any  person  whom  they 
tend  to  bring  into  hatred,  contempt,  or  ridicule.  Spoken  words 
are  actionable  only  when  special  damage  can  be  proved  to  have 
been  their  proximate  consequence,  or  when  they  convey  imputa- 
tions of  certain  kinds.    Pollock  on  Torts,  288. 

Actionable  words  are  doubtless  such  as  naturally  imply  damage 
to  the  party;  but  it  must  be^ borne  in  mind  that  there  is  a  marked 
distinction  between  slander  and  libel,  and  that  many  things  are 
actionable  when  written  or  printed  and  published  which  would 
not  be  actionable  if  merely  spoken,  without  averring  and  proving 
special  damage.  Pollard  v.  Lyon,  91  U.  S.  225  (228),  citing 
Clement  v.  Chivis,  9  Bam.  &  Ores.  174 ;  McClurg  v.  Ross,  5  Binn* 
219. 

False  defamatory  words,  if  written  and  published,  constitute  a 
libel ;  if  spoken,  a  slander.     Chase  v.  Southwick,  9  Johns.  214. 

Gaynor,  J.,  in  Cady  v.  Brooklyn  Union  Publishing  Co,,  23 
Misc.  Rep.  409,  51  N.  Y.  Supp.  198,  cites  numerous  authorities 
and  considers  very  fully  the  distinction  between  libel  and  slander. 
He  also  discusses  what  constitutes  libel,  in  a  civil,  and  what  in  a 
criminal,  proceeding. 

"Verbal  imputations,  however  gross,  may  die  with  the  breath 
which  sent  them  forth,  and  be  forgotten  with  the  excitement  which 
produced  them.  But  written  or  printed  charges  of  the  same  im- 
port remain  permanently  upon  the  record,  and  by  means  of  the 
press  are  multiplied  and  sent  abroad  through  the  world,  as  far  as 
the  name  or  fame  of  the  injured  individual  may  extend,  to  destroy 
his  character  and  embitter  his  feelings  through  his  whole  life,  and 
even  to  degrade  his  memory  in  the  estimation  of  those  who  may 
come  after  him.  The  distinction  stands  on  a  broad  and  rational 
foundation,  and  should  not  therefore  be  subverted  unless  we  are 
compelled  to  do  so  by  precedents  bearing  directly  upon  the  question. 
The  distinction  has  been  long  recognized  and  acted  upon,  and 
seems  to  be  firmly  established."  Stone  v.  Cooper,  2  Den.  293 
(305). 

"  There  is  a  distinction  between  oral  and  written  or  printed 
slander,  which  is  noticed  in  all  the  books ;  and  the  latter  is  deemed 
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much  more  pernicious,  and  will  not  so  easily  admit  of  justifica- 
tion."   Dole  V.  Lyon,  10  Johns.  460. 

"  It  may  be  observed  that  there  exists  a  decided  distinction  be- 
tween words  spoken,  and  written  slander.  To  maintain  an  action 
for  the  former  cause,  the  words  must  either  have  produced  a 
temporal  loss  to  the  plaintiff,  by  reason  of  special  damage  sus- 
tained from  their  being  spoken,  or  they  must  convey  a  charge  of 
some  act  criminal  in  itself,  and  indictable  as  such,  or  they  must 
impute  some  indictable  offense  involving  moral  turpitude.  To 
maintain  an  action  for  a  libel  it  is  not  necessary  that  an  indict- 
able offense  should  be  imputed  to  the*  plaintiff.  If  a  libel  holds 
a  party  up  to  public  scorn,  contempt,  and  ridicule,  it  is  actionable. 
(9  Johns.  214,  7  Johns.  264.)"  Van  Ness  v.  Hamilton,  19 
Johns.   367. 

The  definition  of  libel  is  much  broader  than  that  of  slander. 
Every  slander  is  a  libel,  if  published  by  writing,  but  there  are 
many  libels  which  are  not  slander.  Any  false  publication  by 
writing  which  exposes  one  to  ridicule,  hatred,  contempt,  or  obloquy, 
or  causes  him  to  be  shunned  or  avoided,  is  a  libel  per  se,  though 
if  spoken  it  may  be  no  slander.  The  definition  of  slander  per  se 
is  not  general,  like  that  of  libel,  but  is  restricted  and  specific. 
Simpson  v.  The  Press  Publishing  Co.,  33  Misc.  Rep.  229,  67 
N.  Y.  Supp.  401. 

SUBDIVISION  2. 
Doctrine  of  Special  Damage. 

Where  the  law  does  not  presume  damages  the  damage  must  be 
temporal  and  not  too  remote.  To  make  that  class  of  words  ac- 
tionable the  consequences  must  be  such  as,  taking  human  nature 
as  it  is,  with  its  infirmities,  and  having  regard  to  the  relationship 
of  the  parties  concerned,  might  fairly  and  reasonably  have  been 
anticipated  and  feared  would  follow  from  the  speaking  of  the 
words.     Ringwood  on  Torts,  157-160. 

It  will  be  noted,  as  is  stated  by  Bigelow  on  Torts,  155,  that  the 
clear  distinction  between  the  class  of  actions  where  words  are 
actionable  per  se,  and  those  which  do  not  fall  under  those  heads, 
is  that  the  plaintiff,  in  the  first  instance,  must  prove  damages  in 
order  to  sustain  the  action,  while  in  the  classes  defined  as  action- 
able per  se  damage  is  presumed. 

Underbill  on  the  Law  of  Torts  (7th  ed.),  at  p.  136,  gives 
the  following  analysis  of  libel  and  slander  bearing  upon  this  point : 
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**  (1)  The  imputation  must  be  false  since  the  truth  is  a  good 
defense.  (2)  It  must  be  defamatory.  (3)  It  must  have  been 
published.  (4)  It  must  have  been  either  expressly  or  impliedly 
malicious,  and  in  case  of  slander,  but  not  of  libel,  a  fifth  element 
must  exist,  namely,  actual  damage  must  be  proved  unless  it  would 
be  implied  from  the  nature  of  the  defamatory  words.  It  follows 
that  if  any  one  of  the  first  four  elements  enimierated  in  case  of 
libel,  or  any  one  of  the  five  in  case  of  slander,  is  absent,  the  action 
cannot  be  maintained." 

In  order  to  maintain  an  action  for  slander  where  the  words  are 
not  actionable  per  ae  the  plaintiff  must  prove  some  definite  tem- 
poral loss.     Fraser  on  Libel  and  Slander,  21. 

To  maintain  an  action  upon  words  which  are  not  libelous  or 
slanderous  per  se  plaintiff  must  have  suffered  some  special  damage 
and  the  recovery  is  limited  to  compensation  therefor.  18  Am.  & 
Eng.  Encyc.  of  Law,  1085. 

Special  damages  are  such  as  are  not  inferred  from  the  words 
themselves.  Such  damages  must  be  specially  claimed  in  the  plead- 
ing and  evidence  given  on  the  trial  as  to  the  damage  resulting 
therefrom.  When  on  their  face  the  words  must  have  injured 
plaintiff's  reputation,  they  are  said  to  be  actionable  in  themselves, 
but  where  this  is  not  the  case,  evidence  must  be  given  to  show  some 
appreciable  injury  following  their  use.  The  rule  is  that  all  dis- 
paraging words  become  actionable  when  followed  by  special  dam- 
age, such  as  the  law  does  not  deem  too  remote.  Newell,  849,  cit- 
ing  Cook  on  Defamation,  22;  Odgers,  89;  Pollard  v.  Lyon,  91 
TJ.  S.  225;  Griehel  y.' Rochester  Printing  Co.,  14  N.  Y.  Supp. 
848. 

Xewell  further,  at  p.  851,  lays  down  the  rule  that  damages 
arising  from  the  speaking  of  the  words,  not  actionable  in  them- 
selves, must  be,  first,  actual  and  substantial;  second,  they  must 
have  occurred  at  the  time  of  the  commencement  of  the  suit,  and 
third,  such  damages  must  be  the  immediate  consequences  of  the 
defamatory  words.  Citing  to  the  latter  proposition  Pettihone  v. 
Simpson,  66  Barb.  492. 

The  special  damage  arising  from  the  use  of  words  actionable 
per  se  must  be  averred  in  the  complaint  and  proved  upon  the 
trial.  Langdon  v.  Scherer,  43  App.  Div.  607,  60  N.  Y.  Supp. 
193,  citing  Bassel  v.  Elmore,  48  N.  Y.  561. 

In  Le  Messena  v.  Storm,  62  App.  Div.  150,  70  K  Y.  Supp.  882, 

42 
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the  court  considers  cases  in  which  it  is  necessary  to  allege  and 
prove  special  damages,  citing  Odgers,  p.  59,  to  the  proposition  that 
spoken  defamatory  words  are  actionable  whenever  special  damage 
has  in  fact  resulted  from  their  use.  Newell,  p.  181,  that  "  the 
real  practical  test  by  which  to  determine  whether  special  damage 
must  be  alleged  and  proved  in  order  to  make  out  a  cause  of  action 
for  defamation,  is  whether  the  language  is  such  as  necessarily 
must,  or  naturally  and  presumably  will,  occasion  pecuniary  dam^- 
age  to  the  person  to  whom  it  is  spoken." 

In  Beech  v.  Ranney,  2  Hill,  309,  it  is  said  (312),  per  Bronson, 
J. ;  "  When  the  words  charged  are  not  actionable  in  themselves 
the  plaintiff  must  allege  and  prove  that  by  reason  of  the  slander 
he  has  sustained  some  pecuniary  damage.  It  is  not  enough  that 
he  has  suffered  pain  of  mind,  lost  the  society  or  good  opinion  of 
his  neighbors,  or  the  like,  unless  he  has  also  been  injured  in  his 
estate  or  property.  It  is  enough,  however,  that  the  slander  has 
prevented  the  party  from  receiving  something  of  value  which 
would  otherwise  have  been  conferred,  though  gratuitously." 

It  is  further  held  that  the  special  damages  alleged  must  be  the 
natural  and  immediate  consequences  of  the  speaking  of  the  words. 

What  constitutes  special  damage,  and  the  method  of  proof  will 
be  considered  under  head  of  "  Evidence "  and  "  Damages." 
The  necessity  for  alleging  special  damages  in  the  pleading,  under 
«  Pleadings." 

ABTICIE  m. 

REMEDIES. 
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SUBDIVISION  1. 
The  Criminal  Action. 

Like  many  other  personal  injuries  libel  may  become  a  crime. 
The  matter  is  defined  and  governed  by  sections  242-245a  of  the 
Penal  Code. 

The  crime  consists  only  in  libel,  strictly  speaking ;  the  publica- 
tion must  be  "  otherwise  than  by  mere  speech." 

A  threat  to  publish  a  libel,  or  an  offer  to  prevent  the  publication 
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of  a  libel  with  intent  to  extort  money,  is  a  misdemeanor.     See 
Penal  Code,  §  254. 

So  also  is  it  a  misdemeanor  to  furnish  libelous  information. 
Penal  Code,  §  254a. 

Extortion  by  means  of  a  threat  to  publish  or  connive  at  the 
publication  of  a  libel  may,  under  certain  circumstances,  be  black- 
mail.    Penal  Code,  §  558. 

Written  or  verbal  threats  are  misdemeanors.  Penal  Code, 
§§  559,  560,  561. 

SUBDIVISION  2. 

The  Civil  Action.  taqe. 

Section  1.  Jurisdiction 659 

2.  Statute  of  limitations 659 

3.  Survival  and  assignment  of  action 659 

§  1.  Tnziidiotion. —  By  virtue  of  section  2863  of  the  Code  of 
Civil  Procedure,  subdivision  3,  justices  of  the  peace  cannot  take 
cognizance  of  a  civil  action  to  recover  for  libel  or  slander. 

The  justices'  courts  of  Albany  and  Troy  have  no  jurisdiction 
in  slander  and  libeL    See  Code  Civ.  Proc.,  §  3223. 

§  2.  Statute  rf  limitations. —  Under  the  provisions  of  subdivi- 
sion 1,  section  384,  of  the  Code,  actions  to  recover  damages  for 
libel  and  slander  must  be  commenced  within  two  years  after  the 
cause  of  action  accrues.  In  Solomon  v.  Bennett,  62  App.  Div, 
56,  70  N.  Y.  Supp.  856,  it  is  held  that  section  405  of  the  Code 
of  Procedure  must  be  so  construed  that  an  action  for  libel  barred 
by  section  384  is  not  saved  from  the  operation  of  that  statute  by 
reason  of  an  action  having  been  commenced  in  the  Federal  court 
within  two  years  after  the  cause  of  action  accrued. 

§  3.  Survival  and  asrignment  of  action. — •  By  section  3343,  sub- 
division 9,  of  the  Code,  a  personal  injury  is  defined  to  include 
libel  and  slander.  Subdivision  1  of  section  1910  excepts  an  ac- 
tion to  recover  damages  for  a  personal  injury  from  those  claims 
or  demands  which  can  be  transferred  or  assigned.  Hence  a  cause 
of  action  for  libel  and  slander  is  not  assignable. 

By  sections  1  and  2  of  the  Eevised  Statutes,  relative  to  abate- 
ment of  actions,  originally  contained  in  article  1,  title  3,  chapter  8, 
of  part  3  (Heydecker's  General  Laws,  4970;  Fiero  Special  Ac- 
tions, 1203),  actions  for  libel  and  slander  are  excepted  from  the 
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*  provisions  authorizing  an  action  to  be  continued  after  the  death 
of  one  of  the  parties,  and  in  Moore  v.  Bennett,  65  Barb.  338, 
it  is  held  that  where  the  defendant  in  an  action  for  libel  died 
before  final  judgment,  plaintiff  was  not  entitled  to  an  order  con- 
tinuing the  action  against  the  executor  of  the  deceased  defendant, 
for  the  reason  that  the  action  does  not  survive  or  continue. 
Shayne  v.  Evening  Post  Publishing  Co.,  56  App.  Div.  426,  67 
N.  Y.  Supp.  937,  held  that  an  action  for  libel  against  a  corpora- 
tion abated  upon  the  expiration  of  the  life  of  the  corporation  by 
the  limitation  (iontained  in  its  articles  of  incorporation,  and  could 
not  be  revived  against  the  trustees  of  the  corporation  in  office 
at  the  time  of  such  expiration.  This  holding  was,  however,  re- 
versed on  appeal  (168  N.  Y.  70),  and  it  was  held  that  the  rule 
that  a  personal  action  dies  with  a  person  does  not  extend  to  the 
civil  death  of  either  persons  or  corporations  Hence  an  action 
for  libel  which  has  abated  because  of  the  dissolution  of  a  corporate 
defendant  may  be  continued  and  revived  against  the  former  di- 
rectors of  the  defunct  corporation  in  order  to  reach  the  assets 
of  that  corporation  in  their  hands,  as  trustees,  created  by  section 
30  of  the  General  Corporation  Law  for  the  benefit  of  stockholders. 

SUBDIVISION  3. 

Remedy  by  Injimction. 

The  earlier  English  doctrine  was  that  the  jurisdiction  of  chan- 
cery was  limited  to  the  protection  of  property  rights  which  are 
remediless  by  the  usual  course  of  procedure  at  law,  and  that  courts 
of  equity  would  not  restrain  the  publication  of  libels  or  works 
of  a  libelous  character,  even  though  such  publications  were  calcu- 
lated to  injure  the  character,  business,  or  credit  of  the  person 
aggrieved,  and  that  he  would  be  left  to  pursue  his  remedy  at  law. 
Newell,  246a. 

In  Schuyler  v.  Curtis,  147  N.  Y.  434,  plaintiff  brought  an 
action  to  restrain  defendants  from  making  a  statue  or  bust  of  a 
relative  of  plaintiff,  and  from  causing  it  to  be  exhibited.  The 
court  held  that  such  an  action  could  not  be  maintained,  and  that 
the  individual  right  of  privacy  which  any  person  has  during 
life  dies  with  the  person,  and  any  right  of  privacy  which  survives 
is  a  right  which  pertains  to  the  living  only.  The  court  does  not 
appear  to  pass  upon  or  even  discuss  the  question  as  to  whether 
the  remedy  sought  by  injunction  could  in  any  event  have  been 
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granted,  simply  holding  that  upon  the  facts  of  the  case  there  is 
no  ground  for  relief  on  the  merits. 

.  In  Marlin  Fire  Arms  Co.  v.  Shields,  171  N.  Y.  384,  Parker, 
Ch.  J.,  collates  and  discusses  the  authorities  in  this  and  other 
jurisdictions  upon  the  right  to  grant  an  injunction  restraining 
a  libel,  and  the  language  of  8  Pai.  24  is  cited  with  approval,  to 
the  effect,  that  it  was  held  in  the  Court  of  Chancery,  that  there 
was  no  jurisdiction  to  restrain  the  publication  of  a  libel  by  in- 
junction upon  the  bill  filed  by  a  party  whose  character  or  busi- 
ness would  be  injured  by  the  publication.  The  opinion  of  Mr. 
Justice  Bradley,  in  Kidd  v.  Horry,  28  Fed.  773,  is  discussed  and 
followed.  In  that  case  the  learned  justice  said :  "  The  applica- 
tion seems  to  be  altogether  a  novel  one,  and  is  urged  principally 
upon  the  line  of  recent  English  authorities.  An  examination  of 
these  and  other  cases  relied  upon  convinces  us  that  they  de- 
pend on  certain  peculiar  acts  of  Parliament  of  Great  Britain, 
and  not  on  general  principles  of  equity  jurisprudence."  But 
adds :  "  Neither  the  statute  law  of  this  country  nor  any  well- 
considered  judgment  of  the  courts  has  introduced  this  new  branch 
of  equity  into  our  jurisprudence.  There  may  be  a  case  or  two 
looking  that  way,  but  none  we  deem  of  sufficient  authority  to 
justify  us  in  assiraiing  the  jurisdiction."  That  case  had  been 
previously  cited  and  followed  in  De  Wick  v.  Dobson,  18  App.  Div. 
399,  46  N.  Y.  Supp.  390. 

In  Roberson  v.  Rochester  Folding  Box  Co,,  171  N.  Y.  538, 
argued  before  the  Marlin  Fire  Arms  Co.Case,h\xt  decided  immedi- 
ately afterward,  the  court  discusses  the  right  of  privacy  and  power 
of  the  court  to  grant  an  injunction  restraining  the  use  of  litho- 
graphic likeness  of  plaintiff  for  business  purposes,  and  holds  that 
such  right  of  privacy  is  not  enforceable  by  injunction,  although 
the  discussion  in  the  opinion  of  the  chief  judge  seems  to  proceed 
entirely  upon  the  lack  of  power  to  enforce  the  so-called  right  of 
privacy,  and  does  not  pass  upon  the  question  which  was  decided 
in  the  Marlin  Fire  Arms  Co.  Case,  with  reference  to  the  right 
in  any  event  to  an  injunction  to  restrain  such  publication.  The 
opinion  suggests  that  if  the  picture  were  libelous  an  action  might 
lie,  cites  the  English  authorities  holding  the  right  to  injunction 
to  restrain  a  libel,  and  distinguishes  them  from  the  rule  laid  down 
in  this  State ;  also  comments  upon  Schuyler  v.  Curtis,  147  N.  Y. 
434,  above  referred  to.     (See  L.  1903.) 
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In  Owen  v.  Partridge,  40  Misc.  Bep.  415,  the  court  held,  citing 
and  following  171  N.  Y.  638,  that  injury  to  character  and  reputa- 
tion constitute  nothing  more  than  a  libel  and  that  the  publication 
of  an  article  cannot  be  restrained  by  injunction.  So  held  where 
a  person  who  had  been  arrested  on  suspicion  of  having  committed 
a  crime,  and  whose  photographs  and  measurements  were  taken 
by  the  police  department,  sought  to  obtain  a  mandatory  injunction 
to  destroy  or  surrender  the  negative.  Also  held  that  plaintiff  in 
that  case  could  not  have  relief  on  the  ground  that  his  right  of 
privacy  had  been  invaded.  Further  held,  that  he  could  not  have 
an  injunction  restraining  the  police  department  from  exhibiting 
and  publishing  the  photographs  upon  the  ground  that  he  was  com- 
pelled to  sit  for  his  photograph,  as  that  trespass  was  past. 

ABTICLE  IV. 
SLANDER.  ^^ 

Subdivision  1.  Definition  and  classification 662 

2.  Words  imputing  crime 664 

3.  Words    injurious    to    oflSce,    profession,    or 

trade   671 

4.  Words  imputing  a  contagious  disease 677 

5.  Words  imputing  unchastity 678 

SUBDIVISION  1. 
Definition  and  Classification. 

To  make  oral  words  actionable,  unless  special  damage  be  shown, 
they  must  impute  some  offense  against  the  law,  punishable  crimi- 
nally, or  the  having  a  contagious  disorder  tending  to  exclude  the 
party  spoken  of  from  society,  or  must  be  such  as  affect  one  injuri- 
ously in  his  office  or  trust,  or  in  his  trade,  profession,  or  calling. 
To  make  written  or  printed  words  actionable,  without  proof  of 
special  damage,  they  must  contain  imputations  which  tend  to 
subject  one  to  disgrace,  ridicule,  or  contempt.  18  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  866. 

Slander  is  defined  in  2  Kent's  Comm.  16 :  "  The  injury  consists 
in  falsely  and  maliciously  charging  another  with  the  commission 
of  some  public  offense,  criminal  in  itself,  and  indictable,  and  sub- 
jecting the  party  to  an  infamous  punishment,  or  involving  moral 
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turpitude,  or  the  breach  of  some  public  trust ;  or  with  any  matter 
in  relation  to  his  particular  trade  or  vocation,  and  which,  if  true, 
would  render  him  unworthy  of  employment;  or,  lastly,  with  any 
other  matter  or  thing  by  which  special  injury  is  sustained,'^  citing 
Brooher  v.  Coffin,  5  Johns.  188;  Van  Ness  v.  Hamilton,  19 
Johns.  349  (367). 

In  Pollard  v.  Lyon,  91  U.  S.  225,  opinion  Clifford,  J.,  at  p.  226, 
it  is  said  that  definitions  of  slander  will  afford  very  little  aid  in 
disposing  of  any  question  ordinarily  arising  in  such  a  controversy, 
unless  where  it  becomes  necessary  to  define  the  difference  between 
oral  and  written  defamation,  or  to  prescribe  the  criterion  to  de- 
termine where  special  damage  is  claimed  whether  the  pecuniary 
injury  alleged  naturally  flows  from  the  speaking  of  the  words 
set  forth  in  the  declaration.  The  learned  judge  then  gives  a  full 
and  exhaustive  definition  of  slander,  citing  numerous  cases  in 
England  and  this  country,  including  the  leading  cases  in  this 
State ;  more  especially  upon  the  point  as  to  when  special  damage 
must  be  proven  in  order  to  maintain  the  action. 

The  principle  is  well  settled  that  to  maintain  an  action  for 
words  spoken,  the  words  must  either  have  produced  a  temporal  loss 
to  the  plaintiff,  by  reason  of  special  damage  sustained  from  their 
being  spoken,  or  they  must  convey  a  charge  of  some  act  criminal 
in  itself,  and  indictable  as  such,  and  subjecting  the  party  to  an 
infamous  punishment,  or  they  must  impute  some  indictable  offense 
involving  moral  turpitude,  or  the  breach  of  some  public  trust,  or 
with  some  matter  in  relation  to  his  particular  trade  or  vocation, 
and  which,  if  true,  would  render  him  unworthy  of  employment. 
Kinney  v.  Nash,  3  N.  Y.  177. 

In  opinion  in  Moore  v.  Francis,  121  N.  Y.  199,  at  p.  203,  it  is 
said :  "  The  cases  of  actionable  slander  were  defined  by  Chief  Jus- 
tice De  Grey,  in  the  leading  case  of  Onslow  v.  Home,  3  Wils.  177, 
and  the  classification  made  in  that  case  has  been  generally  fol- 
lowed in  England  and  this  country.  According  to  this  classifi- 
cation, slanderous  words  are  those  which  (1)  import  a  charge  of 
some  punishable  crime;  or  (2)  impute  some  offensive  disease 
which  would  tend  to  deprive  a  person  of  society;  or  (3)  which 
tend  to  injure  a  party  in  his  trade,  occupation,  or  business;  or 
(4)  which  have  produced  some  special  damage." 

To  this  enumeration  must  be  added  the  provision  of  the  Code 
that  in  an  action  of  slander  brought  by  a  woman  for  words  imput- 
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ing  unchastity  to  her,  it  is  not  necessary  to  allege  or  prove  special 
damages.     §  1906. 

The  necessity  for  showing  special  damage  exists  both  in  slandei 
and  libely  where  the  words  are  not  actionable  per  se,  and  is 
considered  under  article  II,  supra.  Also  Damages,  art  XIV, 
subd.  1. 

SUBDIVISION  2. 

Words  Imputing  Crime. 

The  rule  is  that  where  the  charge,  if  true,  will  subject  the 
party  charged  to  an  indictment  for  a  crime  involving  moral  turpi- 
tude, or  subject  him  to  infamous  punishment,  then  the  words  are 
in  themselves  actionable.    Brooher  v.  Coffin,  5  Johns.  188. 

In  Widrig  v.  Oyer,  13  Johns.  124,  the  court  was  urged  to  hold 
the  rule  to  be  that  there  must  be  a  crime  and  moral  turpitude.  It 
was  held,  however,  that  the  rule  laid  down  in  Brooher  v.  Coffin, 
was  the  best  criterion  for  determining  whether  words  spoken  were 
actionable.  This  rule  was  approved  and  followed  in  Martin  v. 
Stillwell,  13  Johns.  275;  Burtch  v.  Nickerson,  17  Johns.  217; 
Power  V.  Price,  16  Wend.  450  (457)  ;  Bissell  v.  Cornell,  24  Wend, 
354 ;  Halstead  v.  Nelson,  36  Hun,  149 ;  Young  v.  Miller,  3  Hill, 
21 ;  Crawford  v.  Wilson,  4  Barb.  504,  where  it  is  said  also  that 
Cowen,  J.,  lays  down  the  rule  in  Young  v.  Miller,  3  Hill,  25, 
that  "  every  indictable  offence,  which  is  at  the  same  time  infamous 
or  disgraceful  in  a  general  sense  —  any  offence  which  detracts 
from  the  character  of  defendant  as  a  man  of  good  morals,"  is 
embraced  in  the  class  of  offenses  involving  moral  turpitude.  The 
rule  laid  down  in  the  principal  case  is  again  cited  and  followed 
in  Pike  v.  Van  Wormer,  5  How.  Pr.  171. 

The  rule  is  considered  in  Wright  v.  Paige,  36  Barb.  438,  opinion 
Bockes,  J.  It  is  said  it  is  not  enough  that  the  words  impute 
moral  dereliction  merely,  but  the  offense  charged  must  be  also 
indictable,  although  it  is  not  necessary  that  the  offense  should 
be  punished  by  infamous  punishment.  This  is  held  upon  a  re- 
view of  the  authorities,  and  it  is  further  said  that  in  Alexander  v. 
Alexander,  9  Wend.  141,  it  was  held  sufficient  to  maintain  the 
action,  if  the  words  charged  would,  if  true,  subject  the  party  to 
criminal  punishment  of  any  description,  stating  that  this  case  is 
cited,  and  that  the  rule  is  approved  and  adopted  in  Young  v. 
Miller,  3  Hill,  21,  where  the  words  imputed  a  crime  involving 
moral  turpitude,  and  for  which  the  offender  might  be  proceeded 


Digitized  by  VjOOQIC 


LIBEL   AND   SLANBEB.  665 


Art.  4.    Slander. 


against  by  indictment,  but  the  crime  charged  was  a  misdemeanor 
and  not  a  felony.  In  Alexander  v.  Alexander  the  words  charged 
imputed  "  a  crime  involving  moral  turpitude,"  namely,  the  forg- 
ing of  defendant's  name  to  petition  to  the  legislature.  BiLsh  v. 
Prosser,  13  Barb.  221,  is  also  citecl  where  a  recovery  was  allowed 
in  slander,  charging  the  defendant  with  keeping  a  bawdy-house, 
or  house  of  ill-fame. 

It  is  not  enough,  however,  that  the  charge  imputed  involves 
turpitude  in  a  moral  sense,  but  it  must  constitute  an  indictable 
offense,  upon  conviction  of  which  punishment  may  be  inflicted* 
Anonymous,  60  N.  Y.  262  (264). 

Words  charging  a  misdemeanor  were  held  slanderous  in  Brooka 
V.  Harrison,  91  N.  Y.  83. 

To  constitute  slander  the  charge  need  not  be  an  offense  at 
common  law ;  it  is  enough  that,  if  true,  it  would  subject  one  to 
indictment.  Collyer  v.  Collyer,  60  Hun,  422,  21  St.  Eep.  118, 
3  N.  Y.  Supp.  310,  citing  provisions  of  Penal  Code  constituting 
offense  charged  a  crime. 

An  action  will  not  lie  for  accusing  the  plaintiff  of  intention 
or  attempt  to  commit  a  crime,  if  such  attempt  is  not  legally  pun- 
ishable.    Weed  V.  Bibbins,  32  Barb.  315, 

The  words  need  not  involve  a  positive  charge  of  crime,  but 
if  by  their  fair  construction  they  are  intended  as  an  imputation 
an  action  can  be  maintained.  Such  is  the  rule  if  they  import  a 
criminal  charge  in  their  ordinary  and  natural  sense,  and  ther^ 
need  not  be  the  same  certainty  in  stating  the  crime  imputed  as 
would  be  requisite  in  an  indictment  for  a  crime.  Oorman  v.  Ives,. 
2  Wend.  534 ;  Rundell  v.  Butler,  7  Barb.  260 ;  Oibbs  v.  Dewey, 
5  Cow.  503 ;  Miller  v.  Miller,  8  Johns.  74. 

But  there  must  be  in  some  form  an  allegation  that  a  speciflc 
crime  has  been  committed,  in  order  that  an  action  may  be  main- 
tained. Steele  v.  Southwick,  9  Johns.  214;  Andrews  v.  Wood^ 
mansee,  15  Wend.  232 ;  Ooll  v.  Delesdemiers,  26  Misc.  Eep.  549, 
57  K  Y.  Supp.  475;  Hatfield  v.  Sisson,  28  Misc.  Rep.  255,  59 
N.  Y.  Supp.  73,  the  latter  case  citing  Havemeyer  v.  Fuller;  60 
How.  Pr.  316 ;  Hemmens  v.  Nelson,  138  N.  Y.  517. 

A  charge  imputing  a  crime  is  actionable,  unless  the  thing  is 
understood  by  the  person  to  refer  to  an  innocent  transaction,  or 
an  explanation  is  made  which  conveys  to  the  bystanders  the  fact 
that  no  such  criminal  imputation  is  made.     Explanations  not 
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heard  by  hearers  of  the  slanderous  words  do  not  relieve  plaintiff 
from  responsibility.  The  explanation  must  not  only  accompany 
the  words,  but  must  be  sufficiently  explicit  to  enable  those  who 
heard  them  to  understand  what  they  referred  to,  and  that  the  crime 
which  the  words  would  naturally  impute  was  not  intended  to  be 
charged.  Maybee  v.  Fisk,  42  Barb.  326 ;  Van  Aiken  v.  Cakr,  48 
Barb.  58 ;  Phillips  v.  Barber,  7  Wend.  439. 

Although  the  words  taken  alone  would  be  actionable  as  charging 
a  crime,  yet  if  they  are  both  spoken  and  understood  as  referring  to 
facts  which  do  not  constitute  offense,  an  action  cannot  be  main- 
tained* As  to  say,  "  they  are  highwaymen,  robbers,  and  murder- 
ers," uttered  with  reference  to  particular  quarrel,  not  involving 
either  of  the  crimes  indicated ;  or  calling  a  man  "  a  thief,"  if  the 
words  were  used  as  merely  referring  to  an  alleged  overcharge  for 
services;  or  the  words  "you  are  a  thief;  you  stole  hoop-poles 
from  D's  land,"  where  it  was  left  for  the  jury  to  decide  whether 
it  was  meant  to  charge  plaintiff  with  taking  poles  already  cut, 
which  would  be  a  felony,  or  only  to  charge  cutting  down  or  carry- 
ing away  timber  to  make  hoop-poles,  which  would  amount  to 
charge  of  trespass  only.  Van  Rensselaer  v.  Dohy  1  Johns.  Oas. 
279 ;  Quinn  v.  O'Oara,  2  E.  D.  Smith,  388 ;  Roberts  v.  Champlin, 
14  Wend.  120;  Dexter  v.  Tabor,  12  Johns.  239. 

It  must,  however,  in  order  to  relieve  defendant  from  responsi- 
bility appear  that  the  facts  could  not  in  any  view  constitute  the 
offense  charged;  as  where  plaintiff  was  charged  with  having 
"  stolen  "  an  article  where  it  might  have  been  felonious  or  not,  ac- 
cording to  the  intent.  The  words,  "  You  have  stolen  my  wood," 
were  not  explained,  and  might  or  might  not  impute  a  crime. 
Laine  v.  Wells,  7  Wend.  175 ;  Alexander  v.  Alexander,  9  Wend. 
141 ;  Case  v.  Buckley,  15  Wend.  327. 

Where  a  slanderous  charge  is  made  which  would  be  understood 
as  imputing  a  crime,  an  action  lies,  although  in  the  nature  of 
things,  such  a  crime  could  not  have  been  committed  unless  it 
appears  the  charge  was  made  only  in  the  hearing  of  those  who 
knew  such  a  crime  was  impossible.  Kennedy  v.  Oifford,  19  Wend. 
296. 

Where  words  were  spoken  of  transactions  which  were  innocent, 
but  were  spoken  without  attendant  explanation,  so  that  they 
might  have  been  understood  as  imputing  a  crime,  it  was  held  the 
action  was  maintainable.    Phillips  v.  Barbour,  7  Wend.  439. 
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Where  language  employed  imputes  a  crime  the  ordinary  mean- 
ing is  to  be  given  to  the  words^  unless  they  are  accompanied  by 
an  explanation  giving  to  them  a  different  meaning,  or  unless  all 
the  hearers  understand  that  they  refer  to  the  transaction  which 
would  not  constitute  the  crime  charged.  Hayes  v.  Ball,  72  N.  Y. 
418. 

The  court  is  to  inquire  whether  any  connection  in  which  the 
words  were  used  were  capable  of  construction  imputing  a  crime, 
and  whether  fhey  might  have  been  so  understood,  and  if  the 
answer  is  in  the  affirmative  it  is  a  question  for  the  jury  whether 
defendant  intended  to  charge  a  crime.  Warner  v.  Southall,  165 
N.  Y.  496,  citing  Hayes  v.  Ball,  72  K".  Y.  418. 

An  imputation  conveyed  in  the  form  of  a  question  as  "  Is  M.  H, 
the  gentleman  who  wrote,  etc.,  the  individual  who  broke  jail  while 
confined  on  a  charge  of  forgery  ?"  may  be  actionable.  Hotchkiss 
V.  Oliphani,  2  Hill,  510. 

It  is  not  a  defense  to  an  action  for  charging  plaintiff  with  the 
commission  of  a  crime  that  the  transaction  referred  to  took  place 
in  another  State,  or  was  barred  by  the  statute  of  limitations.  Van 
Ankin  v.  Westfall,  14  Johns.  233. 

Words  charging  a  witness  with  swearing  falsely  in  a  judicial 
proceeding,  imputing  perjury,  are  actionable  per  se.  Spooner  v. 
Keeler,  51  N.  Y.  527. 

A  charge  of  having  sworn  falsely  in  order  to  be  actionable 
must  be  a  charge  that  such  evidence  was  given  in  a  legal  proceed- 
ing, and  that  the  evidence  given  was  material  to  the  issue.  Brooker 
v.  Coffin,  5  Johns.  188 ;  Boss  v.  Bouse,  1  Wend.  475 ;  Boberts  v. 
Champlin,  14  Wend.  120. 

A  mere  general  charge  of  having  sworn  falsely  will  not  sustain 
an  action  for  slander.  Hopkins  v.  Beedle,  1  Cai.  347 ;  Vaughan 
V.  Havens,  8  Johns.  109 ;  Bullock  v.  Koon,  9  Cow.  30. 

But  words  "  you  have  perjured  yourself  "  are  actionable.  Oreen 
V.  Long,  2  Cai.  91. 

So  if  the  charge  of  having  sworn  falsely  is  alleged  to  have  been 
made  with  reference  to  evidence  given  at  a  trial.  Crookshank  v. 
Oray,  20  Johns.  344;  M'Kinly  v.  Boh,  20  Johns.  351. 

Any  charge  of  false  swearing  which  necessarily  implies  that 
it  was  committed  in  a  legal  proceeding  gives  foundation  for  an  ac- 
tion.    Sherwood  v.  Chace,  11  Wend.  38. 

As  to  what  constitutes  a  charge  of  perjury  sufficient  to  sustain 
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an  action,  see  Crawford  v.  Wilson,  4  Barb.  504 ;  Walrath  v.  NeUis, 
17  How.  72;  Kern  v.  Towsley,  51  Barb.  385. 

No  recovery  can  he  had  unless  it  is  shown  that  the  court  or 
oflBcer  before  whom  the  action  was  pending  had  jurisdiction  of 
the  subject-matter.    Bonner  v.  McPhail,  31  Barb.  106. 

But  it  is  not  necessary  that  the  false  testimony  alleged  to  have 
been  given  should  have  gone  to  the  whole  claim  or  defense  in  issue. 
Dayton  v.  Rockwell,  11  Wend.  140 ;  Hutchins  v.  Blood,  35  Wend. 
413. 

But  it  has  been  held  that  if  the  testimony  charged  to  have  been 
perjury  was  wholly  immaterial,  or  that  the  part  to  which  perjury 
related,  if  it  related  to  part  only,  was  immaterial,  the  action  can- 
not be  maintained.     Wilbur  v.  Ostrom,  1  Abb.  Pr.  (N.  S.)  275. 

The  burden  seems  to  be  upon  defendant,  if  he  claims  the  evi- 
dence given  was  irrelevant,  to  show  that  fact  in  defense.  Power  v. 
Price,  16  Wend.  460;  Jacobs  v.  Fyler,  3  Hill,  572.  See  also 
Howard  v.  Sexton,  4  N.  Y.  157. 

In  Spooner  v.  Keeler,  51  N.  Y.  527,  this  subject  is  considered 
by  Lot,  Ch.  C,  and  Reynolds,  C.  In  the  opinion  of  the  latter  it 
is  said  that,  ^'  although  the  complaint  alleged  pendency  of  the  suit 
between  the  parties  before  a  justice  of  the  peace,  and  that  the 
words  were  spoken  in  reference  to  evidence  on  the  trial  of  that 
issue  which  was  material  to  the  result,  the  plaintiff  was  not  bound 
to  prove  it;  to  show  that  it  was  immaterial,  rested  with  the  de- 
fendant."   Jacobs  V.  Fyler,  3  Hill,  572. 

The  following  words  have  been  held  to  be  actionable:  "You 
have  perjured  yourself  as  overseer."  Hopkins  v.  Beedle,  1  Cai. 
847. 

"  You  have  sworn  to  a  lie  knowingly,  for  which  you  stand  in- 
dicted."   Pelton  V.  Ward,  3  Cai.  73. 

Saying  of  a  witness  giving  material  testimony  in  an  action 
"  that  is  false."  McClaughry  v.  Wetmore,  6  Johns.  82 ;  Hutchins 
V.  Blood,  25  Wend.  413. 

To  charge  plaintiff  with  having  sworn  "falsely,"  adding  a 
threat  "  to  attend  the  grand  jury  about  it."  Oilman  v.  Lowell, 
8  Wend.  573. 

To  say  "  S.  has  sworn  falsely  and  you  can  go  to  Squire  B.'s  and 
see  it  in  the  suit,"  etc.    Sherwood  v.  Chace,  11  Wend.  38. 

When  defendants,  speaking  of  the  affidavit  made  by  plaintiff, 
specifying  the  allegation  which  he  deemed  false,  said  that  "  plain- 
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tiff  perjured  himself,"  it  appearing  that  the  affidavit  was  sub- 
stantially, but  not  literally,  true,  it  was  held  that  it  was  properly 
left  to  the  jury  to  show  in  what  sense  the  words  were  used.  Cooh 
V.  Bostwick,  12  Wend.  48. 

It  has  been  held  that  the  words  "  you  have  sworn  false  under 
oath,  you  have  lied  under  oath,"  etc.,-  did  not  import  a  charge  of 
perjury.  Phincle  v.  Vaughan,  12  Barb.  216.  But  this  seems 
to  have  been  rather  a  question  of  pleading  than  of  the  substantive 
law. 

The  words  "  your  boy  stole  my  com,"  have  been  held  action- 
able. Maybee  v.  Fisk,  42  Barb.  326.  So  have  the  words  "he 
swindled  and  robbed  me."  Slayion  v.  Hemken,  91  Hun,  682,  36 
N.  Y.  Supp.  249. 

Defendant  accusing  plaintiff  in  the  presence  of  others  of  theft, 
—  Held  actionable  per  se.  Maeske  v.  Smith,  36  St.  Rep.  641, 
12  N.  Y.  Supp.  423. 

The  words  "  he  is  a  thief," —  Held  slanderous.  McOibhon  v. 
Young,  20  Week.  Dig.  12. 

But  as  to  the  words  "  You  are  a  thief,  you  stole  hoop-poles 
from  B.'s  land,"  properly  left  to  the  jury  to  determine  whether 
defendant  intended  to  charge  plaintiff  with  taking  poles  already 
cut,  which  would  be  a  felony,  or  only  to  charge  with  cutting  down 
and  carrying  away  timber  to  make  hoop-poles,  which  would  only 
amount  to  a  charge  of  trespass.    Dexter  v.  Tabor,  12  Johns.  239. 

To  charge  a  person  with  "  removing  a  land  mark,"  is  actionable, 
that  offense  being  indictable  and  involving  moral  turpitude. 
Young  v.  Miller,  3  Hill,  21. 

To  charge  a  woman  with  keeping  a  bawdy-house  or  a  whore- 
house, is  actionable.  Martin  v.  Stilwell,  13  Johns.  276 ;  Wright 
V.  Paige,  36  Barb.  438. 

So  are  the  words  "  the  people  upstairs  keep  a  whorehouse." 
Cook  V.  Rief,  62  N.  Y.  Super.  302. 

The  statement  concerning  plaintiff  that  "he  was  father  of  a 
child  by  a  girl  not  yet  16  years  old,"  —  Held  slanderous.  Dudley 
V.  Nowill  11  App.  Div.  203,  42  N.  Y.  Supp.  681. 

To  charge  a  man  with  having  applied  to  defendant  to  "  make 
away  with  a  bastard  child,  of  which  he  is  the  father,"  is  actionable, 
Demarest  v.  Raring,  6  Cow.  76. 

So  as  to  a  charge  to  destroy  human  life  by  administering  medi- 
cines, with  full  knowledge  of  the  deleterious  effects.  Marsh  v. 
Davison,  9  Pai.  580. 
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To  say  of  a  woman,  "  She  took  medicine  to  get  rid  of  the  child 
she  was  like  to  have ;  she  did  kill  the  child  she  was  like  to  have." 
Widrig  v.  Oyer,  13  Johns.  124. 

An  allegation  that  one  has  killed  a  human  being  is  actionable  in 
itself.    Carroll  v.  White,  33  Barb.  615. 

So  to  charge  a  man  with  having  criminal  intercourse  with  a 
woman,  and  having  aided  her  in  securing  an  abortion.  Bissell 
V.  Cornell,  24  Wend.  354. 

So  of  a  charge  of  blackmailing.  Robertson  v.  Bennett,  44 
N.  Y.  Super.  66. 

The  charge  of  having  scuttled  a  ship  to  get  the  insurance  is 
actionable.     McGibbon  v.  Young,  20  Week.  Dig.  12. 

To  call  one  a  "  dealer  in  counterfeit  money."  Pike  v.  Van 
Wormer,  6  How.  Pr.  99.  But  not  to  charge  one  with  having 
"  passed  counterfeit  money."  Pike  v.  Van  Wormer,  5  How.  Pr. 
171. 

Nor  to  call  one  a  "  bogus  pedler."    Pike  v.  Van  Wormer,  supra. 

To  charge  one  with  having  burnt  his  building,  with  having 
intent  to  defraud  his  insurers,  is  actionable.  Case  v.  Buckley, 
16  Wend.  327. 

So  also  as  to  the  charge  of  arson,  and  evidence  on  the  trial. 
Warner  v.  Southall,  31  App.  Div.  376,  52  N.  Y.  Supp.  320. 

The  words  "  He  handed  papers  to  influence  or  bribe  the  jury," 
properly  pleaded,  are  actionable.     Oihbs  v.  Dewey,  6  Cow.  503. 

Also  the  words  "  He  altered  the  note  with  the  view  of  getting 
better  security,"  "  He  altered  the  note  for  the  purpose  of  binding 
me  to  pay  it."    Harmon  v.  Carrington,  8  Wend.  488. 

As  to  whether  an  action  can  be  maintained  for  alleging  that 
defendant  forged  a  name  to  a  petition  to  the  legislature,  see  AJex-^ 
ander  v.  Alexander,  9  Wend.  141. 

Words  charging  plaintiff  with  selling  and  disposing  of  mort- 
gaged chattels  are  actionable.  Vause  v.  Middlebrook,  3  St.  Rep. 
277. 

As  is  a  charge  of  smuggling  goods  into  the  country.  Stilwell 
V.  Barter,  19  Wend.  487. 

The  words  "  He  swindled  and  robbed  me  "  are  slanderoi^s  per  se 
and  impute  a  crime.  Slayton  v.  Hemken,  91  Hun,  582,  36  N.  Y. 
Supp.  249,  citing  Hays  v.  Ball,  72  K  Y.  418 ;  Phillips  v.  Barber, 
7  Wend.  439 ;  Solomon  v.  Button,  10  Bing.  402 ;  Tomlinson  v. 
Brittlebank,  4  B.  &  A.  630. 
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Stating  that  plaintiff's  conduct  in  a  shooting  match  was  a 
swindle,  and  that  he  had  swindled  before^  is  not  actionable  per  se. 
Eislie  V.  Walther,  4  N.  Y.  Supp.  385. 

To  call  a  person  a  swindler  and  rogue  or  a  scoundrel  is  not 
actionabla     Chdse  v.  Whitlock,  3  Hill,  139;  Quinn  v.  O'Oara^ 

2  E.  D.  Smith,  388 ;  Eislie  v.  Walther,  4  N.  Y.  Supp.  385. 

SUBDIVISION  3. 
Words  Injurious  to  Ofi&ce,  Profession,  or  Trade. 

Defamatory  words  are  actionable  which  directly  tend  to  the 
prejudice  of  any  one  in  his  profession,  trade,  or  business.  Starkie 
on  Slander,  117 ;  Newell,  168 ;  Pollard  v.  Lyon,  91  U.  S.  225. 

An  imputation  of  this  character  to  be  actionable  without 
special  damage  must  touch  the  person  to  whom  it  is  spoken,  in  hia 
profession,  trade,  business,  or  office.  Ringwood,  162;  Ayre  v. 
Craven,  2  A.  &  R  2. 

In  Dole  V.  Van  Rensselaer,  1  Johns.  Gas.  330,  it  was  held  that 
words  spoken  of  a  person  in  relation  to  his  office  of  sheriff  and 
amounting  to  a  charge  of  malpractice  are  actionable. 

A  very  full  note  is  added  to  this  case  citing  numerous  au- 
thorities and  illustrations  of  slanderous  words  spoken  of  oui,  in 
his  office,  profession,  or  trade. 

The  principal  case  was  cited  upon  the  point  in  Kinney  v.  Nash, 

3  N.  Y.  177  (178),  where  it  is  held  upon  the  authority  of  Oakley 
V.  Farrington,  1  Johns.  Cas.  129,  that  it  is  not  enough  that  the 
words  may  tend  to  injure  one  in  his  office  or  calling,  unless  they 
are  spoken  of  him  in  his  official  or  business  character. 

The  rule  is  that  words  not  actionable  in  themselves  will  not 
become  so  by  being  spoken  of  one  filling  an  office  or  carrying  on 
the  business  unless  spoken  of  him  in  such  official  or  business 
capacity.  Van  Tassel  v.  Capron,  1  Den.  260;  Ireland  v.  Mc-- 
Garvish,  3  N.  Y.  Super.  153 ;  Harcourt  v.  Harrison,  1  Hall,  474. 

Any  charge  of  dishonesty  against  an  individual  in  connection 
with  his  business,  whereby  his  character  in  such  business  may  be 
injuriously  affected,  is  actionable.    Fowles  v.  Rowen,  30  N.  Y.  20. 

Andrews,  J.,  in  Sanderson  v.  Caldwell,  45  'N.  Y.  398  (405), 
lays  down  the  rule  as  derived  from  the  authorities,  and  with 
which  he  says  most  cases  can  be  reconciled,  as  follows :  "  When 
the  words  spoken  of  have  such  a  relation  to  the  profession  or 
occupation  of  the  plaintiff  that  they  directly  tend  to  injure  him 
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in  respect  to  it^  or  to  impair  confidence  in  his  character  or  abilily, 
when,  from  the  nature  of  the  business,  great  confidence  must 
necessarily  be  reposed,  they  are  actionable,  although  not  applied 
by  the  speaker  to  the  profession  or  occupation  of  the  plaintiff; 
but  when  they  convey  only  a  general  imputation  upon  his  char- 
acter, equally  injurious  to  any  one  of  whom  they  might  be  spoken, 
they  are  not  actionable,  unless  such  application  be  made." 

It  is  also  necessary  in  order  that  such  words  may  be  actionable 
to  show  that  the  person  concerning  whom  they  were  uttered 
was,  at  the  time  they  were  uttered,  carrying  on  his  profession, 
trade,  or  business,  or  filling  his  office.  Ringwood,  161 ;  Bellamy 
V.  Burch,  16  M.  &  W.  690 ;  Oallwey  v.  Marshall  9  Exch.  295. 

Slander  will  not  lie,  for  words  spoken  of  the  person  in  the  dis- 
charge of  official  duties,  if  the  office  has  ceased  at  the  time  of  the 
speaking  of  the  words.  Forward  v.  Adams,  7  Wend.  205,  cited 
with  approval,  Crarner  v.  Biggs,  17  Wend.  209. 

Whatever  words  have  a  tendency  to  hurt  or  bring  ridicule  or 
contempt  upon  the  person,  or  are  calculated  to  prejudice  a  man 
who  seeks  his  livelihood  by  any  trade  or  business,  are  actionable 
when  proved  to  be  spoken  in  relation  thereto,  and  unless  the 
defendant  shows  a  legal  excuse,  the  plaintiff  is  entitled  to  recover 
without  allegation  or  proof  of  special  damage.  Keene  v.  Tribune 
Assn.,  76  Hun,  488,  27  N.  Y.  Supp.  1045. 

The  rule  that  words  spoken  or  written  of  any  persons  holding 
office  or  engaged  in  any  trade  or  profession,  to  be  actionable  in 
themselves,  must  ^'  touch  him  in  his  office,"  is  not  to  be  questioned. 
Potter  V.  N.  Y.  Evening  Journal  Publishing  Co,,  68  App.  Div. 
96   (98). 

It  was  held  in  this  case  that  certain  words  spoken  with  regard 
to  a  minister  were  libelous,  although  not  spoken  of  him  in  his 
ministerial  or  clerical  capacity,  because  they  tended  to  deprive 
him  of  his  benifice,  to  subject  him  to  deposition  from  his  office, 
or  to  represent  him  as  unfit  to  fill  that  office. 

Words  imputing  incontinency  of  a  clergyman  are  actionable  in 
themselves.    Demarest  v.  Haring,  6  Cow.  76,  and  cases  cited. 

To  render  words  spoken  concerning  or  relating  to  a  single  case 
or  transaction  of  a  person  in  his  profession  slanderous  per  se, 
their  plain  and  natural  import  must  necessarily  be  to  charge  gross 
ignorance  or  want  of  skill  or  integrity  in  his  calling  or  profession 
generally.    So  held  where  the  words  were  "  That  the  plaintiff  did 
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it  (cut  oS  the  arm)  to  get  his  name  up  and  get  a  big  fee."  Lynde 
V.  Johnson,  39  Hun,  12,  citing  Folkard's  Starkie,  110;  Southee 
V.  Denny,  1  Exch.  196 ;  Foot  v.  Brown,  8  Johns.  64 ;  Fowles  v. 
Bowen,  30  N.  Y.  20. 

It  was  held  in  Foot  v.  Brown,  8  Johns.  64,  that  words  charging 
n  professional  man  with  want  of  knowledge  or  skill  in  relation 
to  a  particular  case  are  not  actionable  unless  upon  showing  special 
damaga 

In  Cruikshank  v.  Gordon,  118  N.  Y.  178,  it  was  held  that  it 
was  unnecessary  to  consider  this  question  as  much  of  the  language 
complained  of  in  that  case  related  to  plaintiff's  general  compe- 
tency and  fitness  to  practice  as  a  physician,  but  the  court  laid 
down  the  general  rule  that  statements  made  in  respect  to  a  prac- 
ticing physician  imputing  to  him  general  ignorance  of  medical 
science,  incompetency  to  treat  diseases,  and  a  general  want  of 
professional  skill  are  slanderous  and  actionable  without  proof  of 
special  damages.  Citing  Secor  v.  Harris,  18  Barb.  425;  Fitz- 
gerald V.  Bedfield,  61  Barb.  484;  Bergold  v.  Puchta,  2  T.  &  C. 
532 ;  Lynde  v.  Johnson,  39  Hun,  12. 

Where  the  reflection  is  not  simply  upon  the  character  of  the 
plaintiff  as  a  man,  but  upon  his  character  as  a  physician,  imput- 
ing to  him  want  of  those  qualifications  which  attract  patronage 
and  are  essential  to  his  calling,  and  tends  to  undermine  him  in 
the  confidence  of  the  community,  it  is  actionable  without  proof 
of  special  damages.     Krug  v.  Pitass,  162  N.  Y.  154. 

The  words,  "  He  is  no  doctor ;  he  bought  his  diploma  for  $50," 
spoken  of  plaintiff  in  his  professional  character,  are  actionable 
per  se.  Bergold  v.  Puchta,  2  T.  &  C.  532,  holding  that  it  is  well- 
settled  law  that  words  published  of  a  physician  falsely  imputing 
to  him  general  ignorance  or  want  of  skill  in  his  profession  are 
actionable  in  themselves  on  the  ground  of    presumed  damage. 

To  say  of  a  physician,  although  in  reference  to  a  particular 
case,  "  He  killed  my  children ;  he  gave  them  teaspoonful  doses  of 
calomel  and  it  killed  them ;  they  died  the  same  day,"  is  actionable 
without  proof  of  special  damage,  since  it  imputes  an  act  evincing 
gross  ignorance  and  unskillfulness,  such  as  cannot  fail  to  injure 
his  general  reputation  and  deprive  him  of  general  confidence. 
Secor  V.  Harris,  18  Barb.  425. 

To  call  a  physician  a  "  quack  "  is  a  fact  charging  him  with 
want  of  necessary  knowledge  and  training  to  practice  medicine, 
43 
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and  is  actionable  without  proof  of  special  damage.     White  v.  Car- 
roll, 42  K  Y.  162. 

The  question  is  fully  considered  in  Mattice  v.  Wilcox,  147 
N.  Y.  624,  and  it  was  held  that  a  publication  which  in  eflFect 
charges  an  attomey-at-law  with  incapacity  to  perform  the  ordi- 
nary duties  of  his  profession  in  a  given  class  of  actions,  as,  for 
example,  incapacity  to  defend  actions  for  negligence  brought 
against  a  municipal  corporation,  in  regard  to  which  he  has  held 
himself  out  as  capable  of  accepting  employment,  is  equivalent  to 
a  general  charge  of  incapacity  in  his  profession  and  as  libelous 
per  se  without  allegation  or  proof  of  special  damages.  Citing 
Moore  v.  Francis,  121  N.  Y.  199. 

In  Garr  v.  Selden,  6  Barb.  416,  it  is  held  that  to  impute  to  a 
professional  man  ignorance  or  want  of  skill  in  a  particular  trans- 
action is  not  actionable ;  that  to  be  actionable,  words  of  that  char- 
acter must  be  spoken  or  written  of  him  generally;  and  further, 
that  words  imputing  to  a  lawyer  a  want  of  integrity,  whether  they 
are  used  generally  of  his  profession,  or  as  to  some  one  transac- 
tion, are  actionable.  Held,  actionable  to  charge  an  attorney  with 
the  revealing  and  disclosing  confidential  communications  made 
to  him  by  his  client,  and  for  the  purpose  of  aiding  and  abetting 
another  person  with  whom  he  has  combined  and  colluded  and  of 
injuring  his  client.  Reversed  on  appeal,  4  N.  Y.  91,  upon  the 
ground  that  the  statement  was  privileged. 

Where  it  is  evident  from  the  face  of  the  complaint  that  the 
words  were  spoken  of  and  concerning  plaintiff's  trade  a  cause  of 
action  is  set  out,  although  the  words  did  not  mention  the  trade 
or  business  of  plaintiff.  Fitzgerald  v.  Oeils,  84  Hun,  295,  32 
N".  Y.  Supp.  306. 

Words  spoken  of  a  hotel-keeper  in  his  business  stating  that  he 
kept  no  accommodations,  and  that  a  person  could  not  get  a  decent 
meal  or  a  decent  bed  if  he  tried,  are  actionable  per  se.  Trimmer 
V.  Hiscock,  27  Hun,  364,  citing  Burtch  v.  Nickerson,  17  Johns. 
217 ;  Fitzgerald  v.  Redfield,  61  Barb.  484;  Ireland  v.  McOarvish, 
1  Sandf.  155. 

A  charge  against  a  merchant  that  he  is  dishonest  and  has  been 
in  the  habit  of  filling  at  his  store  an  oil  can  containing  only  five 
gallons  and  charging  the  customer  for  six  gallons.  White  v. 
Chestro,  16  Week.  Dig.  186. 

A  statement  of  one  who  is  engaged  in  dealing  in  and  racing 


Digitized  by  VjOOQIC 


LIBEL.   AND    SLANDER.  675 

Art.  4.    Slander. 


horses,  "  He  is  no  sportsman  and  had  to  leave  a  city  on  account 
of  a  turf  fraud,"  is  actionable  per  se,  as  it  tends  to  injure  him 
in  his  business.  Oideon  v.  Dwyer,  87  Hun,  246,  33  N.  Y.  Supp. 
754. 

A  false  statement  that  a  defendant  had  a  claim  upon  plaintiff's 
place  of  business,  and  that  if  a  certain  brewer  sold  beer  to  plain- 
tiff, defendant  would,  under  his  agreement  with  plaintiff,  hold 
that  person  liable  for  its  claim  against  the  plaintiff,  is  actionable. 
Ryan  v.  Burger  &  Hoover  Brewing  Co.,  37  St.  Kep.  287,  13 
X.  Y.  Supp.  660. 

An  allegation  that  defendant  published  in  regard  to  plaintiff 
that  plaintiff's  services  had  been  dispensed  with,  that  the  reason 
for  the  change  was  the  careless  manner  of  attending  to  business, 
and  that  his  place  and  that  of  others  would  be  filled  with  com- 
petent parties  who  would  attend  to  the  affairs  in  a  more  business- 
like manner,  states  words  to  injure  plaintiff  in  his  business. 
Ratzel  V.  N.  Y.  News  Publishing  Co.,  35  Misc.  Rep.  487,  71 
X.  Y,  Supp.  1074. 

But  an  allegation  that  defendant  furnished  a  customer  with  a 
domestic  article  instead  of  an  imported  one  ordered  by  him,  and 
in  explanation  told  such  customer,  also  a  customer  of  plaintiff, 
that  plaintiff  had  said  it  made  no  difference  about  the  imported 
cabinet,  to  send  the  customer  a  domestic  one,  and  plaintiff  would 
make  everything  all  right  with  him,  is  bad  on  demurrer.  The 
language  is  not  libelous  per  se.  Verbeck  v.  Duryea,  36  Misc.  Rep. 
242,  73  N.  Y.  Supp.  346. 

Words  imputing  to  a  mechanic  want  of  skill  or  knowledge  in 
his  craft  are  actionable  per  se,  if  they  are  clearly  shown  to  have 
been  spoken  with  reference  to  his  occupation,  and  if  the  employ- 
ment is  one  requiring  peculiar  knowledge  and  skill.  Fitzgerald 
V.  Redfield,  51  Barb.  484. 

To  say  of  a  merchant,  "  You  keep  false  books,"  is  actionable 
as  calculated  to  injure  his  credit.  As  are  like  words  with  regard 
to  a  blacksmith.  Backus  v.  Richardson,  5  Johns.  476;  Burtch 
V.  Nickerson,  17  Johns.  217,  citing  Feise  v.  Linden,  3  Bos.  & 
P.  372. 

In  17  Johns.  217,  earlier  English  authorities  are  cited  to  the 
same  effect  Loomis  v.  Swick,  3  Wend.  205 ;  Sewall  v.  Catlin, 
3  Wend.  291 ;  Mott  v.  Comstock,  7  Cow.  654 ;  Ostrom  v.  Calkins, 
5  Wend.  263 ;  Tobias  v.  Harland,  4  Wend.  537. 


Digitized  by  VjOOQIC 


676  LIBEL  AND   SLANDEB. 


Art.  4.    Slander. 


It  is  not  actionable  to  charge  a  man  with  keeping  false  books 
of  account  unless  the  keeping  of  books  is  an  incident  to  his  busi* 
ness.    Bathbun  v.  Emigh,  6  Wend.  407. 

Words  imputing  insolvency  of  a  person,  although  not  a  mer- 
chant, to  whom  credit  is  given,  are  actionable.  Carpenter  v. 
Dennis,  3  Sandf.  305. 

Wordd  spoken  of  a  merchant  importing  that  he  is  unable  to 
pay  his  debts,  as  "  Poor  H.,  it  is  hard  for  him  to  lose  his  debt," 
held  actionable.     Moit  v.  Comstoch,  7  Cow.  654. 

So  also  the  words,  "  I  understand  there  is  trouble  with  S.,'* 
spoken  of  a  merchant,  held  actionable  as  implying  want  of  credit 
or  responsibility.     Bewail  v.  Catlin,  3  Wend.  291. 

Words  spoken  of  a  drover,  "  He  is  not  good  for  the  debt ;  I 
doubt  whether  you  ever  see  him  again,^'  were  held  proper  to  be 
sent  to  the  jury  to  determine  whether  they  implied  insolvency. 
Calkins  v.  Wheaten,  1  Edm.  226. 

The  words,  "  There  is  a  time  when  men  fail  who  must  fail, 
and  O.'s  time  has  come,"  are  actionable  as  imputing  insolvency. 
Ostrom  V.  Calkins,  5  Wend.  263. 

Words  imputing  insolvency  are  actionable.  Ostrom  v.  Calkins, 
6  Wend.  263 ;  Fry  v.  Bennett,  28  N.  Y.  324. 

Words  spoken  or  published  of  a  party  as  a  merchant  or  trades- 
man in  relation  to  the  solvency,  to  be  actionable,  must  in  their 
common  acceptation  imply  a  want  of  credit  or  responsibility. 
Lewis  V.  Chapman,  16  N.  Y.  369  (375). 

But  a  statement  by  an  auctioneer  in  refusing  to  accept  plaintifPs 
bid,  that  he  was  irresponsible,  is  not  actionable,  unless  express 
malice  is  shown.  Chreen  v.  Meyer,  78  St.  Kep.  81,  44  N.  Y. 
Supp.  81. 

A  charge  that  plaintiff  "  is  a  drunkard,"  and  by  reason  of  his 
drunkenness  he  is  no  good  any  more  "  as  a  mechanic."  is  action- 
able.    Fitzgerald  v.  Oeils,  84  Hun,  295,  32  N.  Y.  Supp.  306. 

To  say  of  a  brick  mason  that  "he  is  no  mechanic;  he  could 
not  make  a  good  wall,  or  do  a  good  job  of  plastering;  he  is  no 
workman,  and  that  he  is  a  botch,"  is  actionable.  Fitzgerald  v. 
Bedfield,  51  Barb.  484. 

Words  to  be  actionable  must  impute  fault  to  the  plaintiff  him- 
self, not  to  the  article  in  which  he  deals.  Thus,  to  say  of  a  watch- 
maker that  "  his  watches  are  bad,"  imputes  a  fault  to  the  article 
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in  which  he  deals^  and  are  not  slanderous  words  as  to  the  plaintifiF. 
Tobias  V.  Harland,  4  Wend.  537. 

A  statement  that  a  person  is  afraid  to  go  to  the  house  of  plain- 
tiff alone,  stating  that  he  is  a  desperate,  dangerous  man,  is  not 
actionable,  although  spoken  of  the  keeper  of  a  public  house.  Ire- 
land V.  McOarvish,  1  Sandf.  155. 

See  "  Slander  of  Title  "  and  "  Libel  upon  Business,"  art.  XV. 

SUBDIVISION  4. 
Words  Imputing  a  Contagioiis  Disease. 

Words  which  impute  that  a  party  is  affected  with  a  contagious 
disease,  which  would  exclude  him  from  society,  are  actionable 
in  themselves,  without  proof  of  special  damage.  Newell  (p.  198) 
states  that  leprosy  and  the  venereal  diseases  are  the  only  diseases 
included  in  this  category.  This  is  also  the  rule  laid  down  in 
Starkie,  p.  113 ;  Pollard  v.  Lyon,  91  U.  S.  225  (226). 

To  falsely  publish  that  a  man  has  leprosy  is  actionable  per  se. 
Simpson  v.  Press  Publishing  Co.,  30  Misc.  Rep.  228,  67  N.  Y. 
Supp.  401. 

Am.  &  Eng.  Encyc.  of  Law,  vol.  18,  p.  932,  includes  the  plague 
as  one  of  the  diseases  of  this  character.  As  does  Eraser  (p.  29), 
citing  Taylor  v.  Perkins,  Cro.  Jac.  144 ;  Rolle's  Abridgment,  44 ; 
Villers  V.  Mousley,  2  Wik.  403;  Bloodworth  v.  Orey,  7  McGr. 
334,  as  illustrations  of  the  diseases  included  in  the  general  defini- 
tion. 

The  rule  has  been  applied  in  this  State  in  Williams  v.  Hoi- 
redge,  22  Barb.  396,  where  it  was  said  of  a  woman :  "  She  has 
the  venereal  disease."  In  Hewit  v.  Mason,  24  How.  Pr.  366,  it 
was  held  that  the  words  "  Nothing  ails  him  but  the  pox ;  he  is 
rotten  with  it ;  he  got  it,"  etc.,  were  actionable. 

But  such  an  allegation  used  in  the  past  tense  is  not  actionable, 
since  the  words  must  impute  a  present  continuance  of  the  disease. 
Carslahe  v.  Mapledoram,  2  T.  R.  473;  Pike  v.  Van  Wormsr,  5 
How.  Pr.  171 ;  Smith  v.  Cook,  1  Alb.  L.  J.  162.  It  was  held  in 
Upton  V.  Upton,  51  Hun,  184,  4  K  Y.  Supp.  936,  that  the  words: 
"  The  plaintiff  had  a  bad  disease,"  does  not  necessarily  impute  a 
venereal  disease.  It  was  further  held  that  it  was  not  an  imputa- 
tion of  want  of  chastity. 

Kewell,  in  closing  the  discussion  of  the  subject,  says  that  in 
respect  to  the  terms  in  which  the  imputation  is  conveyed,  they 
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may  either  expressly  impute  the  disease  or  by  the  aid  of  collateral 
circumstances  render  the  implication  unavoidable. 

SUBDIVISION  5. 
Words  Imputing  Unchastity. 

At  common  law,  words  imputing  unchastity  or  adultery  to  a 
woman,  married  or  unmarried,  were  not  actionable  unless  proof 
was  made  of  special  damage.  Newell,  163 ;  18  Am.  &  Eng.  Encyc. 
of  Law,  932;  Brooker  v.  Coffin,  5  Johns.  ISS;  Buys  v.  Oillespie, 
2  Johns.  115 ;  Bradt  v.  Towsley,  13  Wend.  253 ;  William  v.  Hill, 
19  Johns.  305 ;  Anonymous,  60  N.  Y.  262 ;  Terwilliger  v.  Wands, 
17  N.  Y.  54. 

In  El-win  v.  Dezell,  64  Hun,  391,  19  N.  Y.  Supp.  784,  it  was 
held  that  words  alleging  that  plaintiff  had  been  arrested  for  bas- 
tardy and  paid  a  sum  to  settle  the  matter  were  not  actionable 
per  se,  the  words  not  being  spoken  of  the  plaintiff  in  regard  to  his 
vocation  or  daily  life. 

This  rule  has  been  changed  by  section  1906  of  the  Code  of 
Civil  Procedure,  so  far  as  slander  of  a  woman  is  concerned.  The 
section  is  a  re-enactment  of  chapter  219,  Laws  of  1871,  and  pro- 
vides: 

"  In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property." 

Under  the  decisions  in  this  State,  it  has  been  held  that  \m- 
chastity  in  a  woman  means  that  she  has  had  unlawful  sexual  in- 
tercourse, or  is  guilty  of  such  conduct  as  would  tend  to  indicate 
that  she  was  ready  and  willing  to  submit  to  the  unlawful  embraces 
of  a  man.  Mason  v.  Stratton,  17  St.  Rep.  302, 1  K  Y.  Supp.  511. 
This  case  also  holds  that  language  imputing  acts,  from  which  un- 
chastity is  to  be  inferred,  is  actionable. 

In  Courtney  v.  Mannheim,  39  St.  Rep.  125,  14  N.  Y.  Supp. 
929,  it  was  held  that  the  words,  "  You  are  an  Irish  whore,"  are 
slanderous  under  the  statute. 

The  words  "  Those  people  up  stairs  keep  a  whorehouse,"  gives 
a  cause  of  action  to  one  showing  himself  to  be  one  of  those  people 
up  stairs.    Cooh  v.  Reif,  52  N.  Y.  Super.  252. 

But  the  words :  "  Go  over  to  my  office ;  my  wife  and  my  mother 
are  particular  what  company  they  keep ;  they  do  not  wish  to  be 
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annoyed  by  people  of  such  character  as  you,"  spoken  to  a  woman, 
do  not  necessarily  imply  want  of  chastity.  McMahon  v.  Hallock, 
1  N.  Y.  Supp.  312,  15*'St.  Rep.  828. 

Calling  the  plaintiff  a  "  God-damned  Irish  bitch  "  was  held  not 
necessarily  to  impute  want  of  chastity.  Nealon  v.  Frisbie,  11 
Misc.  Rep.  12,  31  N.  Y.  Supp.  866,  citing  Philips  v.  Baldwin, 
8  Week.  Dig.  194;  McMahon  v.  Hallock,  15  St.  Rep.  828,  1  N.  Y. 
Supp.  312.  The  court  holds,  per  McAdam,  J.,  that  these  words 
do  not,  upon  their  face,  convey  a  slanderous  imputation,  and  that 
there  must  be  a  colloquium  connected  with  the  words  spoken,  and 
an  innuendo  showing  the  injurious  sense  in  which  they  were 
uttered.  The  case  seems  to  be  decided  substantially  upon  the 
insufficiency  of  the  pleading  rather  than  as  a  determination  that 
the  words  are  not  slanderous  when  accompanied  by  prpper  alle- 
gation. 

The  words :  "  What  are  you  ?  You  are  working  in  Mike  Bryan's 
low  hotel ;  any  one  that  worked  there  ain't  much,  and  I  can  prove 
it ;  and  I  dare  you  to  have  me  arrested,"  —  Held,  not  actionable 
without  an  averment  of  special  damage.  Brown  v.  Moore,  90  Hun, 
169,  35  X.  Y.  Supp.  736. 

A  pleading  in  an  action  for  slander  charging  the  defendant 
with  saying  the  plaintiff  "  was  in  the  habit  of  entertaining  gentle- 
men callers  at  all  hours  of  the  night"  is  not  sufficient  without 
innuendo  or  allegation  as  to  the  sense  in  which  the  words  were 
used.    Hemmens  v.  Nelson,  138  N.  Y.  517. 

In  Distin  v.  Rose,  69  N.  Y.  122,  it  was  held  that  under  chapter 
219,  Laws  1871,  the  plaintiff  is  not  confined  to  proof  of  the  charge 
stated  in  the  complaint,  but  evidence  is  competent  of  words  spoken 
by  defendant  at  any  time  before  the  commencement  of  the  action 
repeating  substantially  the  same  charge. 

In  Butter  field  v.  Bennett,  18  N".  Y.  Supp.  432,  it  was  held  that 
in  an  action  under  this  section  the  defendant  cannot  have  an  order 
for  bill  of  particulars  showing  the  names  of  persons  who  Lave 
shunned  the  plaintiff  in  consequence  of  the  publication,  but  that 
the  defendant  is  entitled  to  know  the  plaintiff's  true  address  in 
order  to  fully  investigate  her  antecedents  in  case  he  wishes  to  set 
up  justification. 

Statements  made  by  a  resident  of  a  school  district,  having  a 
daughter  attending  school,  to  the  trustees  of  the  district  as  to  the 
character  of  a  female  teacher,  if  the  defendant  had  no  reason  to  be- 
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lieve  the  statement  to  be  true,  is  evidence  of  malice  and  will  render 
him  liable.    Harwood  v.  Keech,  4  Hun,  389. 

The  statement  that  a  woman  '^  caused  her  barkeeper  to  stay  with 
her  all  night  ^'  does  not  necessarily  impute  unchastity.  Taylor  v. 
Wallace,  31  Misc.  Kep.  393,  64  K  Y.  Supp.  271. 

A  complaint  alleging  that  defendant  charged  a  married  woman 
with  having  communicated  to  her  husband  a  loaAsome  disease 
through  the  marital  relation  is  not  demurrable  as  failing  to  state 
facts  constituting  a  cause  of  action,  and  it  will  be  left  to  the  jury 
to  say,  upon  the  evidence,  whether  the  words  impute  unchastity. 
If  they  find  that  they  do,  the  facts  will  bring  the  case  within 
section  1906,  authorizing  an  action  without  allegation  of  special 
damage.  Woodruff  v.  Woodruff,  36  Misc.  Rep.  15,  72  N.  Y. 
Supp.  39. 
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SUBDIVISION  1. 
Definition,  Criminal  Libel  Diitingnielied. 

An  action  for  libel  is  not  limited  to  special  grounds  or  by  the 
necessity  of  proving  special  damage.  It  may  be  founded  on  any 
statement  which  disparages  a  man's  private  or  professional  char- 
acter or  which  tends  to  hold  him  up  to  hatred,  contempt,  or  ridi- 
cule.   Encyclopaedia  Britannica  (article  Libel),  p.  605. 

Holt,  in  his  Law  of  Libel,  says :  "  Everything  written  of  an- 
other, which  holds  him  up  to  scorn  and  ridicule,  that  might  reason- 
ably be  considered  as  provoking  him  to  a  breach  of  the  peace,  is  a 
libel."  And  again,  "All  such  written  abuse  as  may  fairly  be 
intended  to  impair  him  in  the  enjoyment  of  society,  or  throw  a 
contempt  upon  him  which  might  affect  his  general  fortune  and 
comfort,  is  a  positive  injury,  and  therefore  the  subject  of  an  action 
on  the  case." 

With  regard  to  that  species  of  defamation  which  is  effected 
by  writing  or  printing,  or  by  pictures  and  signs,  and  which  is 
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technically  denominated  libel,  although  in  general  the  rules  ap- 
plicable to  it  are  the  same  which  apply  to  verbal  slander,  yet  in 
other  respects  it  is  treated  with  a  sterner  rigor  than  the  latter; 
because  it  must  have  been  effected  with  coolness  and  deliberation, 
and  must  be  more  permanent  and  extensive  in  its  operation  than 
words,  which  are  frequently  the  offspring  of  sudden  gusts  of  pas- 
sion, and  soon  may  be  buried  in  oblivion.  Rex  v.  Beau,  1  Ld. 
Raym.  414.  It  follows  therefore  that  actions  may  be  maintained 
for  dafamatory  words  published  in  writing  or  in  print,  which 
would  not  have  been  actionable  if  spoken.  Thus,  to  publish  of  a 
man  in  writing,  that  he  had  the  itch  and  smelt  of  brimstone,  has 
been  held  to  be  a  libeL  Per  Wilmot,  C.  J.,  in  Villers  v.  Movs- 
Uy,  2  Wils.  403.  In  Cropp  v.  Tilney,  3  Salk.  226,  Holt.  Ch.  J., 
thus  lays  down  the  law :  "  That  scandalous  matter  is  not  necessary 
to  make  a  libel ;  it  is  enough  if  the  defendant  induce  a  bad  opinion 
to  be  had  of  the  plaintiff,  or  make  him  contemptible  or  ridiculous." 
And  Bayley,  J.,  declares  in  McGregor  v.  Thwaites,  3  Bam.  & 
Ores.  33,  that  "  an  action  is  maintainable  for  slander  either  writ- 
ten or  printed,  provided  the  tendency  of  it  be  to  bring  a  man  into 
hatred,  contempt,  or  ridicule."  To  the  same  effect  are  the  decisions 
in  6  Bing.  409,  The  Archbishop  v.  Robeson;  and  in  4  Taunt 
355,  Thorley  v.  The  Earl  of  Kerry;  White  v.  Nicholls,  3  How. 
(U.  S.)  286. 

Defamatory  words,  falsely  spoken  of  a  person,  which  impute 
to  the  party  unfitness  to  perform  the  duties  of  an  oflSce  or  em- 
ployment of  profit,  or  the  want  of  integrity  in  the  discharge  of  the 
duties  of  such  an  office  or  employment,  are  actionable  in  them- 
selves without  proof  of  special  damages ;  and  so,  too,  are  defama- 
tory words  falsely  spoken  of  a  party,  which  prejudice  such  party 
in  his  or  her  profession  or  trade.  Words  are  actionable  which 
directly  tend  to  the  prejudice  of  any  one  in  his  office,  profession, 
trade,  or  business.  Newell  on  Slander  and  Libel,  168,  citing 
Starkie  on  Slander,  117 ;  Pollard  v.  Lyon,  91  TJ.  S.  225. 

'^  Libel,  in  its  legal  sense,  may  be  defined  as  a  false  and  ma- 
licious defamation  of  character,  expressed  in  writing,  print, 
picture,  or  the  like,  tending  to  injure  the  reputation  of  another, 
and  whereby  that  other  is  exposed  to  public  ridicule,  hatred,  or 
contempt."  Moak's  Underbill  on  Torts,  p.  119,  citing  Broom's 
Maxims,  731. 

In  libel,  as  in  slander,  defamatory  publications  are  classified 
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as  publications  actionable  per  se,  and  publications  actionable  on 
averment  and  proof  of  special  damage.  In  the  first  class  are  em- 
braced all  cases  of  publications  which  would  be  actionable  per  se, 
if  made  orally.  These  cases  therefore  require  no  further  at- 
tention. It  also  embraces  all  other  cases  where  the  additional 
gravity  imparted  to  the  charge  by  the  publication  can  fairly  be 
supposed  to  make  it  damaging.  Any  false  and  malicious  writing 
published  of  another  is  libelous  per  se,  when  its  tendency  is  to 
render  him  contemptible  or  ridiculous  in  public  estimation,  or 
expose  him  to  public  hatred  or  contempt,  or  hinder  virtuous  men 
from  associating  with  him.  "  The  nature  of  the  charge,"  it  is 
said  in  one  case,  "  must  be  such,  the  court  can  legally  presume 
the  plaintiff  has  been  degraded  in  the  estimation  of  his  acquaint- 
ances, or  of  the  public,  or  has  suffered  some  other  loss,  either  in 
his  property,  character,  or  business,  or  in  his  domestic  or  social 
relations  in  consequence  of  the  publication."  Cooley  on  Torts, 
240,  citing  Cropp  v.  Tilney,  3  Salk.  226;  Anson  v.  Stewart,  1 
T.  R.  748;  Thomas  v.  Croswell,  7  Johns.  264;  Stone  v.  Cooper, 
2  Den.  299. 

That  which  is  a  slander,  if  spoken,  is  a  libel,  if  written  or 
printed.  The  definition  of  libel  embraces  all  slanders,  if  written 
or  printed,  but  much  else.    Any  written  or  printed  words  which 

(1)  expose  one  to  hatred,   contempt,   ridicule,  or  obloquy,   or 

(2)  which  tend  to  injure  one   in  his   profession   or   trade,   or 

(3)  cause  one  to  be  shimned  or  avoided  by  his  neighbors,  is  a 
libel  per  se.  Odgers,  21  (63),  cited  in  Bade  v.  Press  Puhlishinfj 
Co.,  37  Misc.  Hep.  255. 

In  this  case  the  definition  of  a  libel  is  considered  and  discussed 
at  considerable  length,  citing  authorities,  among  others.  People  v. 
Croswell,  3  Johns.  Cas.  354;  Steel  v.  Southwich,  9  Johns.  215; 
Riggs  V.  Denniston,  3  Johns.  Cas.  205,  together  with  English  au- 
thorities, and  definition  from  Blackstone's  Commentaries. 

Defamatory  words  are  deemed  actionable  per  se,  only  where 
the  necessary  or  natural  and  proximate  consequence  of  their  utter- 
ance would  be  to  cause  injury,  and  damages  may  be  presumed. 
Cooley  on  Torts  (2d  ed.),  228.  Odgers  in  his  work  on  Libel 
and  Slander  (3d  ed.),  59,  says:  "Words  which  are  clearly 
defamatory  when  written  and  published  may  not  be  actionable 
when  merely  spoken.  *  *  *  Spoken  defamatory  words  are 
actionable  whenever  special  damage  has  in  fact  resulted  from  their 
use.    They  are  also  actionable  when  the  imputation  cast  by  them 
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on  the  plaintiflF  is  on  the  face  of  it  so  injurious  that  the  court  will 
presume,  without  any  proof,  that  his  reputation  has  been  therel)y 
impaired."  In  Newell  on  Slander  and  Libel  (2d  ed.),  181,  it  is 
stated  that  "  the  real  practical  way  by  which  to  determine  whether 
special  damage  must  be  alleged  and  proven  in  order  to  make  out  a 
cause  of  action  for  defamation  is  whether  the  language  is  such 
as  necessarily  must  or  naturally  and  presumably  will  occasion  pe- 
cuniary damage  to  the  person  of  whom  it  is  spoken."  Starkie 
(Folkard's  Starkie  on  Slander  and  Libel,  §  11)  says:  "The 
ground  of  an  action  for  words,  in  the  absence  of  specific  damage, 
is  the  immediate  tendency  of  the  words  themselves  to  produce 
damage  to  the  person  of  whom  they  are  spoken ;  in  which  case  pre- 
sumption supplies  the  place  of  absolute  proof."  Le  Massena  v. 
Storm,  62  App.  Div.  150  (153),  70  N.  Y.  Supp.  882. 

In  Byrnes  v.  Mathews,  12  St.  Rep.  74  (79),  it  is  said:  "  Judges 
and  text-book  writers  furnish  plentiful  definitions  of  what  con- 
stitutes a  libel  with  varying  shades  of  difference ;  they  all  agree 
that  a  malicious  publication  tending  to  expose  a  person  to  ridicule, 
contempt,  hatred,  degradation  of  character,  is  libelous."  Citing 
Addison  on  Torts,  309 ;  Bergmann  v.  Jones,  94  N.  Y.  51  (64). 

The  opinions  in  the  principal  case  discuss  very  fully  the  ques- 
tion as  to  what  words  are  libelous,  and  under  what  circumstances 
an  action  will  lie  therefor.  Citing  text-writers  and  authorities  in 
this  country  and  England. 

In  Moore  v.  Francis,  121  N.  Y.  199,  it  is  held  that  written  words 
are  libelous  in  all  cases  where,  if  spoken,  they  would  be  actionable, 
and  may  be  libelous  when  they  would  not  support  an  action  for 
slander.  The  court,  per  Andrews,  J.,  discusses  the  question  as 
to  what  constitutes  libel  and  slander.  It  is  said :  "  The  word 
*  libel,'  as  expounded  in  the  cases,  is  not  limited  to  written  or 
printed  words,  which  defame  a  man,  in  the  ordinary  sense,  or 
which  impute  blame  or  moral  turpitude,  or  which  criticise  or  cen- 
sure him." 

In  Morey  v.  Morning  Journal  Assn.,  123  N*  Y.  207,  per 
Earl,  J.,  it  is  held  that  there  can  be  no  doubt  that  a  publication 
is  libelous  per  se,  the  tendency  of  which  is  to  disgrace  plaintiff 
and  bring  him  into  ridicule  and  contempt.  Citing  elementary 
works  and  English  and  American  authorities ;  among  them  Shelby 
V.  Sun  Printing  Assn.,  38  Hun,  474,  the  opinion  in  which 
quotes,  with  approval,  the  definition  of  libel  given  by  Starkie, 
as  follows :    "  In  short  an  action  lies  for  any  false,  malicious,  and 
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personal  implication  tending  to  alter  a  party's  station  in  society 
for  the  worse,  by  imputing  to  him  either  bad  actions  or  vicious 
principles,  or  which  diminish  his  respectability  and  abridge  his 
comforts  by  exposing  him  to  disgrace  and  ridicule ;  and  this  with- 
out proof  of  special  damages." 

The  publication  of  a  libel  is  a  wrongful  act,  presumably  in- 
jurious to  those  persons  to  whom  it  relates,  and  in  the  absence  of 
legal  excuse  gives  a  right  of  recovery  irrespective  of  the  intent  of 
the  defendant  who  published  it,  and  this,  although  he  had  reason 
to  believe  the  statement  to  be  true,  and  was  actuated  by  an  honest 
or  even  commendable  motive  in  making  the  publication.  Holmes^ 
V.  Jones,  147  N.  Y.  69. 

Words  which  tend  to  diminish  the  respectability  of  the  person 
to  whom  they  relate,  and  to  expose  him  to  disgrace  and  obloquy, 
although  they  do  not  impute  the  conmiission  of  a  crime,  and  would 
not  be  actionable  per  se  if  merely  spoken,  are,  when  printed  and 
published,  libelous  and  actionable,  although  no  special  damages 
are  allied  or  proved.  Winchell  v.  Argvs  Co.,  69  Hun,  354,  23 
!N".  Y.  Supp.  650,  cited  D* Andrea  v.  New  York  Press  Co.,  61  App. 
Div.  605  (607),  70  K  Y.  Supp.  759,  with  More  v.  Bennett,  48 
N.  Y.  472,  and  Shelby  v.  Sun  Printing  Assn.,  38  Hun,  474. 

The  test  as  to  whether  an  article  published  is  libelous  is 
'*  whether,  to  the  mind  of  an  intelligent  man,  the  tenor  of  the 
article  and  the  language  used  naturally  import  a  criminal  or 
disgraceful  charge."  More  v.  Bennett,  48  N.  Y.  472,  cited  in 
61  App.  Div.  607. 

An  article  is  libelous  which  is  calculated  to  disgrace  one  and 
hold  him  up  to  ridicule  and  contempt  without  proof  of  special 
damages.     Oates  v.  N.  Y.  Recorder  Co.,  155  K  Y.  228  (232). 

See  further  as  to  distinction  between  libel  and  slander,  art.  I, 
this  chapter. 

Section  242  of  the  Penal  Code  defines  a  libel  as  follows:  "A 
malicious  publication,  by  writing,  printing,  picture,  eflBgy,  sign, 
or  otherwise  than  by  mere  speech,  which  exposes  any  living  per^ 
son,  or  the  memory  of  any  person  deceased,  to  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  or  tends  to  cause  any  person 
to  be  shunned  or  avoided,  or  which  has  a  tendency  to  injure  any 
person,  corporation  or  association  in  his  or  their  business  or  oc- 
cupation, is  a  libel." 

It  will  be  noted  that  this  definition  relates  to  a  criminal  libel, 
and  is  perhaps  not  strictly  accurate  as  a  definition  of  libel  in  a 


Digitized  by  VjOOQIC  j 


LIBEL   AND    SLAKDEB.  685 


Art.  5.    Libel. 


civil  action.  Bishop  on  Nonoontract  Law,  p.  117,  in  a  note, 
criticises  very  sharply  the  definition  of  a  libel  given  in  Steele  v. 
Southwick,  9  Johns.  214,  and  repeated  in  1  Den.  359,  so  far  as 
it  defines  a  libel  as  affecting  the  reputation  of  the  dead  upon  the 
ground  that  this  relates  entirely  to  criminal  prosecution.  He 
says,  referring  to  the  adoption  of  this  definition  in  civil  cases, 
that  the  "learned  court,  without  any  thought  of  the  distinction 
between  an  indictment  and  an  action  of  tort,  proceeds  to  apply 
this  criminal  definition  to  the  civil  case  in  hand.  Possibly  if  the 
civil  suit  had  happened  to  be,  as  it  was  not,  one  by  a  dead  man 
for  a  reproach  cast  upon  his  memory,  the  judges  would  have 
looked  upon  the  definition  as  a  little  mixed,  and  inquired  whether 
there  was  not  here,  after  all,  a  distinction.*^ 

Bishop  cites  in  the  same  note,  as  a  correct  definition  of  libel, 
one  adopted  in  Massachusetts  from  a  note  to  Craft  v.  Boite,  1 
Saund.  (Wms.  Ed.)  2466,  248 :  "  To  write  or  publish  anything  of 
another,  which  either  makes  him  ridiculous,  or  holds  him  out  as 
a  dishonest  man,  is  held  to  be  actionable,  when  the  speaking  of 
the  same  words  would  not  be." 

In  Clark  v.  Anderson,  11  N".  Y.  Supp.  729,  however,  the  defini- 
tion of  a  libel  from  the  Penal  Code,  §  242,  is  cited.  The  court 
says  of  the  question  then  at  bar:  "  Measured  by  this  standard  it 
does  not  seem  possible  to  escape  the  conclusion  that  the  question 
should  have  been  at  least  submitted  to  the  jury,  whether  the  effect 
of  the  language  was  such  as  to  bring  it  within  the  purview  of  the 
statute.** 

In  McFadden  v.  Morning  Journal  Assn.,  28  App.  Div.  508 
(615),  51  K  Y.  Supp.  275,  the  definition  of  libel  from  the  Penal 
Code  seems  to  be  adopted  as  appropriate  in  a  civil  action. 

It  would  seem  from  the  language  of  the  court,  in  Schoepflin 
V.  Coifee,  162  N.  Y.  12  (20),  that  it  is  more  than  doubtful 
whether  the  provisions  of  section  254a  of  the  Penal  Code,  making  it 
a  misdemeanor  to  deliver  a  libelous  article  to  an  editor,  states 
ground  for  civil  action. 

SUBDIVISION  2. 
Words  Impntiiig  Crime. 

A  charge  that  a  person  was  guilty  of  perjury  in  answering 
questions  concerning  his  character  as  a  juror  is  libelous.  Rosen- 
herg  v.  Nesbit,  14  St.  Eep.  248. 

Statement    that    persons    employed  in    a  certain    department 
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/^have  been  dismissed  for  alleged  theft  of  leather  belonging  to 
the  department,"  is  libelous  as  amounting  to  a  charge  of  theft. 
Dwyer  v.  Fireman's  Journal  Co.,  11  Daly,  248. 

Ihe  publication  of  a  charge  that  a  notary  certified  the  acknowl- 
edgment of  ten  persons  as  having  been  taken  by  him  to  a  bond, 
and  that  the  persons  purporting  to  sign  it  did  not  know  that  their 
names  were  in  the  bonds,  constituted  a  libel.  Henderson  v.  Com- 
mercial  Advertiser  Co.,  46  Hun,  504. 

A  charge  that  plaintiff  had  been  paid  a  sum  in  cash  for  pro- 
curing the  appointment  of  an  official  and  that  large  sums  had 
been  paid  him  for  other  lucrative  offices  is  libelous  per  se.  Weed 
V.  Foster,  11  Barb.  203. 

The  words,  "  Our  army  swore  terribly  in  Flanders,  said  Uncle 
Toby ;  and  if  Toby  was  here  now,  he  might  say  the  same  of  some 
modem  swearers."  "The  man  (meaning  plaintiff)  is  no  slouch 
at  swearing  to  an  old  story,"  held  libelous,  either  as  holding 
plaintiff  up  to  contempt  and  ridicule,  or  as  being  so  false  or  crim- 
inal as  to  be  regardless  of  the  obligations  of  a  witness  and  un- 
worthy of  belief.     Steele  v.  Southwick,  9  Johns.  214. 

A  newspaper  article  which  does  not  refer  to  any  judicial  pro- 
ceeding but  recites  the  circumstances  of  an  unprovoked  assault,  re- 
sulting in  death,  alleged  to  have  been  conmiitted  by  plaintiff,  and 
the  effect  thereof  upon  the  family  of  the  deceased,  is  libelous 
upon  its  face.  Jesper  v.  Press  Publishing  Co.,  76  H\m,  64,  27 
N.  Y.  Supp.  619,  59  St.  Rep.  607,  affirmed  149  N.  Y.  612. 

An  article  stating  that  plaintiff  "  has  left  the  city  with  $8,500 
of  the  Southern  Bank's  money ;"  that  he  "  left  Savannah  on  Sun- 
day night,  and  it  is  supposed  went  to  New  York,"  is  libelous  per 
se,  and  innuendo  explaining  its  meaning  and  application  is  not 
necessary.  If  one  were  necessary,  the  innuendo,  that  by  reason  of 
the  publication  plaintiff  has  been  "  held  up  to  the  public,  his  busi- 
ness acquaintances  and  friends  as  a  thief  and  a  dishonest  and 
untrustworthy  man,"  is  sufficient  Turton  v.  N.  Y.  Recorder  Co., 
144  N.  Y.  144. 

Where  a  complaint  alleged  that  defendant  maliciously  spoke  of 
and  concerning  the  plaintiff,  etc.,  the  words :  "  Charles  Keller 
set  fire  to  my  barn,  I  will  never  let  Keller  get  the  insurance  on 
his  lot  of  tobacco,  God  damn  him ;  he  set  my  building  afire,  and 
I  have  a  witness  right  here  in  the  room  who  will  swear  to  it,  that 
he  set  it  afire,"  states  a  cause  of  action,  although  it  contains  no 
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innuendo  or  averment  that  the  defendant  thereby  intended  to 
charge  the  plaintiff  with  the  commission  of  the  crime,  or  that  the 
words  were  so  understood.  Keller  v.  Dean,  57  App.  Div.  7,  67 
N.  Y.  Supp.  842,  citing  numerous  authorities. 

Charging  a  corporation  engaged  in  collecting  news  and  fur- 
nishing it  to  newspapers,^  with  obtaining  such  news  by  tapping 
the  telegraph  wires  used  by  a  rival  corporation,  is  libelous  per  se. 
Union  Associated  Press  v.  Heath,  49  App.  Div.  247,  68  N.  Y. 
Supp.  96. 

An  article  charging  a  justice  of  the  peace  with  committing  an 
assault  upon  a  prisoner  arraigned  before  him,  after  the  prisoner 
had  started  to  leave  the  courtroom  and  had  treated  the  justice  with 
derision,  is  libelous  per  se.  0*Leary  v.  N.  Y.  News  Pub.  Co.,  51 
App.  Div.  2,  64  N.  Y.  Supp.  827. 

A  statement  that  a  health  board  of  inspectors  found  tainted 
poultry  in  a  butcher  shop  is  not  libelous  per  se,  as  charging  the 
butcher  with  a  misdemeanor  in  keeping  tainted  or  spoiled  food 
for  sale.  Hartmann  v.  Sun  Printing  &  Pub.  Assn.,  74  App.  Div, 
282,  77  N.  Y.  Supp.  538. 

See  further  cases  under  Slander,  art.  IV,  subd.  2.    All  slander 
would  be  a  libel  if  printed. 
« 

SUBDIVISION  3. 
Words  Injnxing  One  in  Office. 

An  early  and  leading  case  upon  the  law  of  libel  upon  a  public 
officer  is  King  v.  Root,  4  Wend.  114,  where  the  libelous  article 
charged  that  Lieutenant-Governor  Root  was  intoxicated  while  pre- 
siding in  the  senate.  It  was  held  that  a  publication  by  a  news- 
paper, affecting  the  character  of  a  candidate  for  public  office,  was 
not  privileged  so  as  to  relieve  the  publishers  from  the  necessity 
of  proving  the  truth  of  the  charges  made.  That  it  did  not  cast 
the  burden  of  proof  upon  the  party  slandered  of  showing  actual 
malice  or  a  knowledge  of  the  falsity  of  the  charge.  That  news- 
papers are  responsible  for  the  truth  of  their  publications,  and 
that  belief  in  the  truth  of  charges  contained  in  the  publication 
does  not  destroy  the  presumption  of  malice. 

The  following  words  have  been  held  libelous  when  spoken  with 
regard  to  public  officers,  namely,  of  a  commissioner  of  bankruptcy, 
that  he  is  '^  a  misanthropist  and  violent  person,  one  stripping  un- 
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fortunate  debtors  of  every  cent  and  then  depriving  them  of  the 
benefit  of  the  act"    Biggs  v.  Denniston,  3  Johns.  Cas.  198. 

Publishing  of  plaintiff^  that  '^  he  was  prominent  in  the  corrupt 
legislation  of  last  winter."  Littlejohn  v.  Qreeley,  13  Abb.  Pr.  41. 

To  charge  public  officer  with  ^'  blackmailing  "  and  assert  that 
he  has  been  dismissed  for  that  cause.  Edsall  v.  Briggs,  17  Abb. 
221,  approved  Bobertson  v.  Bennett,  44  N.  Y.  Super.  66. 

Of  a  member  of  congress,  that  "  he  is  a  fawning  sycophant,  a 
misrepresentative  in  congress,  and  a  grovelling  office  seeker ;  that 
he  has  abandoned  his  post  in  congress  in  pursuit  of  an  office." 
Thomas  v.  Crosswell,  7  Johns.  264. 

An  action  may  be  maintained  upon  a  libel  charging  a  party 
with  corrupt  conduct  in  public  office,  notwithstanding  plaintiffs 
term  of  office  had  expired  before  the  publication  of  the  libel. 
Cramer  v.  Biggs,  17  Wend.  209,  distinguishing  Forward  v.  Adams, 
7  Wend.  204,  where  it  was  held  that  slander  would  not  lie  for 
words  spoken  of  a  person  in  discharge  of  official  duties,  if  the 
office  had  ceased  at  the  time  of  the  speaking  of  the  words. 

To  charge  that  plaintilBF  had  entered  into  a  corrupt  agreement 
to  the  injury  of  the  public  interests,  and  in  effect  that  if  elected 
to  the  senate  he  would  use  his  influence  to  defeat  a  public  im- 
provement for  his  own  aggrandizement  or  to  gratify  individual 
malice.    Powers  v.  Dubois,  17  Wend.  63. 

Embezzlement  from  a  national  bank  being  exclusively  cognizable 
in  the  United  States  court  does  not  render  the  person  guilty  of  it 
liable  to  arrest  by  village  chief  of  police,  as  for  a  felony,  and 
such  officer  cannot  sustain  an  action  for  libel  against  a  news- 
paper, stating  that  he  allowed  said  person  to  depart  from  the 
village  on  the  ground  that  he  was  charged  with  having  connived 
at  an  escape.  WestbrooJc  v.  N.  Y.  Sun  Assn.,  58  App.  Div.  562, 
69  N.  Y.  Supp.  266. 

A  publication  that  a  coroner  had  held  an  inquest  on  a  live  man, 
supposing  him  to  be  dead,  and  that  the  man  would  have  been 
pronounced  dead  and  buried  alive,  if  a  physician  had  not  arrived, 
is  libelous  per  se,  where  the  coroner  was  a  physician.  Purdy  v. 
Bochester  Printing  Co.,  26  Hun,  206. 

Reversed  on  the  ground  that  the  article  was  not  susceptible  of 
any  construction  which  would  make  the  words  actionable,  as  they 
only  referred  to  plaintiff  in  his  official  capacity,  and  simply  ex- 
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hibited  a  prompt  and  efficient  performance  of  his  duty  in  that 
capacity.  96  N.  Y.  372,  citing  Oakley  v.  Farrington,  1  Johns. 
Cas.  130;  Van  Tassel  v.  Capron,  1  Den.  250,  holding  that  the 
plaintiff  was  not  spoken  of  as  a  physician  and  not  described  as 
acting  as  such  on  the  occasion  in  question. 

An  article  charging  plaintiff  with  administering  his  office  for 
unlawful  purposes,  of  being  a  corrupt  character,  and  ready  and 
willing  to  continue  and  repeat  a  similar  maladministration,  is 
L'belous.  Mclntyre  v.  Journal  Assn,,  5  App.  Div.  609,  40  N.  Y. 
Supp.  1005. 

A  publication  charging  a  justice  of  the  peace  with  having  as- 
saulted a  prisoner  arraigned  before  him,  because  the  prisoner 
treated  him  with  derision,  and  started  to  leave  the  courtroom, 
touches  the  justice  in  both  his  individual  and  official  character, 
and  is  libelous  per  se.  O'Leary  v.  N,  Y.  News  Pub.  Co.,  51  App. 
Div.  2,  64  N.  Y.  Supp.  327. 

A  newspaper  making  charge  of  maladministration  of  a  public 
office  is  libelous  per  se,  and  the  complaint  alleging  such  publica- 
tion is  not  defective  because  without  an  innuendo.  Collis  v.  Press 
Publishing  Co.,  68  App.  Div.  38,  74  N.  Y.  Supp.  78. 

An  attorney  who  makes  a  charge  of  corruption  against  a  judicial 
officer  in  his  own  court,  while  sitting  in  a  case  which  he  is  investi- 
gating, is  guilty  of  unprofessional  and  improper  conduct,  and  where 
he  gives  no  sign  of  regret,  nor  retracts,  apologizes,  or  states  any- 
thing in  extenuation  or  mitigation  of  his  conduct,  when  given  an 
opportunity  to  do  so,  his  disbarment  is  proper.  Matter  of  Mur- 
ray, 33  St.  Rep.  831,  11  N.  Y.  Supp.  336,  citing  Bradley  v.  Fisher, 
13  Wall.  355. 

Compare  cases  under  Slander,  art.  IV,  subd.  3.  Slanderous 
words  would  be  libelous  if  printed.  Compare  also  cases  under 
following  subd.  4,  Words  Injuring  One  in  Profession  or  Business. 

SUBDIVISION  4. 
Words  Injuring  One  in  Profession  or  Business. 

Whatever  words  have  a  tendency  to  bring  ridicule  or  contempt 
upon  a  person,  or  are  calculated  to  prejudice  a  man  in  his  trade 
or  business,  are  actionable  when  proved  to  have  been  spoken  in 
relation  thereto;  and  unless  defendant  shows  a  lawful  excuse, 
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plaintiff  is  entitled  to  recover  without  allegation  or  proof  of  special 
damages.  Keene  v.  Tribune  Assn.,  76  Hun,  488,  27  N.  Y.  Supp. 
1045. 

In  slander,  where  the  words  used  have  such  a  relation  to  the 
profession  or  occupation  of  the  plaintiff  that  they  tend  directly  to 
injure  him  in  respect  to  it,  or  to  impair  confidence  in  his  char- 
acter or  ability,  when,  from  the  nature  of  his  business,  great  con- 
fidence must  necessarily  be  reposed,  they  are  actionable  although 
not  applied  by  the  speaker  to  the  profession  or  occupation  of  the 
plaintiff.  When,  however,  they  convey  only  a  general  imputation 
upon  his  character,  equally  injurious  to  any  one  of  whom  they 
might  be  spoken,  they  are  not  actionable,  unless  such  application 
is  made.  But,  in  an  action  for  libel,  the  fact  that  the  words  used 
had  reference  to  the  profession  or  business  of  the  plaintiff  is  not 
the  substantive  ground  of  the  action ;  the  actionable  quality  of  the 
words  used  does  not,  in  any  case,  depend  upon  that  considera- 
tion.    Sanderson  v.  Caldwell,  45  N.  Y.  398. 

An  article  charging  plaintiff  with  want  of  professional  ability 
and  integrity  is  libelous  upon  its  face.  Where  the  reflection  was 
not  simply  on  the  character  of  the  plaintiff  as  a  man,  but  on  his 
character  as  a  physician,  imputing  a  want  of  those  qualifications 
which  attract  patronage  and  are  essential  to  his  calling,  it  tends 
to  undermine  him  in  the  confidence  of  the  community;  such  an 
article  is  actionable  without  proof  of  any  damage,  for  the  law  im- 
putes malice  to  the  defendant  and  assumes  that  damage  was  sus- 
tained by  the  plaintiff  from  the  pure  act  of  publication.  Krug 
V.  Pitass,  162  N.  Y.  154. 

A  publication  which  tends  to  affect  the  credit  and  standing  of 
a  man  and  imputes  disreputable  conduct  and  moral  delinquency 
is  libelous  without  allegation  of  special  damages.  Stokes  v.  Stokes, 
76  Hun,  314,  28  N.  Y.  Supp.  165,  59  St.  Rep.  187. 

A  notice  stating  that  plaintiff  was  reported  as  soliciting  adver- 
tisements for  a  newspaper  and  had  no  authority  to  do  so,  and  that 
"  any  such  statement  on  his  part  is  fraudulent,  deceptive,  and  for 
dishonest  and  malicious  purposes." — Held  libelous.  Daniel  v. 
N.  Y.  New  Publishing  Co,,  51  St.  Rep.  18,  21  K  Y.  Supp.  862. 

A  charge  in  an  article  to  the  effect  that  the  plaintiff  was  a  brute 
in  his  business  is  actionable  under  0' Shaughnessy  v.  Morning 
Journal  Assn.,  71  Hun,  47,  24  K  Y.  Supp.  609. 

An  allegation  that  plaintiff's  services  had  been  dispensed  with 
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by  reason  of  his  careless  manner  of  attending  to  business,  etc., 
states  words  tending  to  injure  the  plaintiff  in  his  business  and  is 
libelous.  Ratzel  v.  N.  Y,  News  Publishing  Co.,  35  Misc.  Rep. 
487,  71  N.  Y.  Supp.  1074. 

A  letter  having  charged  plaintiff  with  having  subscribed  defend- 
ant's name  to  a  receipt  for  money  without  authority  and  for  the 
purpose  of  defrauding  him  out  of  the  money,  saying  "  It  is  not 
my  purpose  to  call  hard  names;  the  statute  fixes  the  name  and 
pimishment,"  is  libel.     Snyder  y,  Andrews,  6  Barb.  43. 

The  statement  in  regard  to  nonpayment  of  an  undertaker's 
bill,  that  "  no  consultation  was  had  with  Gen.  Grant's  family  to 
determine  as  to  the  justice  of  the  payment,  although  such  con- 
sultation could  easily  have  been  had,  and  the  injustice  of  the 
claim  have  been  made  manifest,"  is  libelous.  Holmes  v.  Jones, 
121  N.  Y,  461,  31  St.  Eep.  379,  reversing  50  Hun,  345,  20  St. 
Eep.  175,  3  N.  Y.  Supp.  156. 

An  article  referring  to  plaintiff  as  a  physician  calling  him  a 
blockhead  or  fool,  and  appealing  to  a  certain  class  in  the  city 
among  whom  he  practiced  largely,  not  to  entrust  themselves  or 
their  families  to  his  professional  care,  is  libelous  per  se.  Krug 
V.  Pitass,  162  X.  Y.  154,  56  N.  E.  526. 

A  publication  implying  that  plaintiff,  who  was  engaged  in  the 
business  of  adviser  in  insurance  affairs,  was  not  regarded  as  a 
"  properly  commissioned  and  reputable  deputy," —  Held  libelous. 
Hollingsworth  v.  Spectator  Co.,  49  App.  Div.  16,  63  N*.  Y.  Supp.  2. 

Labouisse  v.  Evening  Post  Publishing  Co,,  10  App.  Div.  30, 
41  N".  Y.  Supp.  688,  is  distinguished  on  the  ground  that  the  pub- 
lication on  its  face  was  calculated  to  aid  and  not  to  injure  the 
plaintiff  in  his  business.  And  Ertheiler  v.  Bemheim,  37  App. 
Div.  472,  56  N.  Y.  Supp.  26,  is  distinguished  on  the  ground  that 
the  words  used  were  innocent  and  harmless  when  construed  in 
accordance  with  their  natural  meaning. 

Moore  v.  Francis,  121  N.  Y.  199,  holds  that  words  written  or 
spoken  of  one  in  relation  to  his  business  or  occupation  which  will 
have  a  tendency  to  hurt,  or  are  calculated  to  prejudice  him  therein, 
are  actionable  per  se,  although  they  charge  no  fraud  or  dishonesty, 
and  were  uttered  or  written  without  actual  malice.  Sanderson 
V.  Caldwell,  35  N.  Y.  398  (405),  to  same  effect. 

A  publication  charging  a  corporation  named  in  collecting  news 
and  furnishing  it  to  newspapers,  with  obtaining  such  news  by 
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tapping  a  telegraph  wire  used  by  a  rival  corporation,  is  libelous 
per  se.  Union  Associated  Press  v.  Heath,  49  App.  Div.  247,  63 
N.  Y.  Supp.  96. 

Statement  that  a  man  failed  for  a  large  amount  and  has  lota 
of  money,  meaning  that  he  has  defrauded  his  creditors,  is  libelous 
per  se,  Charwat  v.  Vopelak,  19  Misc.  Rep.  500,  44  X.  Y.  Supp. 
26,  affirming  18  Misc.  Rep.  601,  42  K  Y.  Supp.  235. 

So  also  is  the  publication  of  a  circular,  charging  a  person  with 
dishonesty  in  his  business.  Davey  v.  Davey,  22  Misc.  Rep.  668, 
50  K  Y.*^Supp.  161. 

Nothing  can  be  said  to  be  libelous  of  a  man  in  his  profession 
unless  it  degrades  or  lowers  him  in  his  professional  character 
generally,  and  it  is  not  a  libel  to  say  of  one  in  regard  to  any  par- 
ticular work  that  he  has  fallen  below  the  proper  standard,  or  made 
a  failure.  Battersby  v.  Collier,  34  App.  Div.  347,  54  X.  Y. 
Supp.  363. 

A  publication  that  plaintiff,  a  practicing  dentist,  had  conomitted 
suicide  is  libelous  per  se,  as  injuring  his  profession.  Cady  v. 
Brooklyn  Union  Pub.  Co.,  23  Misc.  Rep.  409,  51  N.  Y.  Supp. 
198. 

Charging  a  brewer  with  filthy  practices  in  preparing  his  malt 
is  libelous.  Fidler  v.  Delavan,  20  Wend.  57;  Ryckman  v.  Dele- 
van,  25  Wend.  186. 

A  charge  that  plaintiff  used  his  newspaper  to  threaten,  dog, 
spite,  and  persecute  dealers  in  bonds,  who  refused  to  subscribe  for 
or  advertise  in  his  newspaper,  and  to  cry  down  the  bonds  they 
purchased,  used  the  language :  "  His  practices  being  utterly  in- 
defensible, infringing  upon,  if  not  actually  crossing  the  line  of 
downright  criminality,"  is  held  to  be  libelous  per  se.  Shaiiks  v. 
Stumpf,  23  Misc.  Rep.  264,  51  N.  Y.  Supp.  154. 

A  circular  charging,  among  other  things,  plaintiff  with  having 
secured  a  large  amount  of  defendant's  assets,  etc.,  held  to  be  libel- 
ous.    Carpenter  v.  Hammond,  1  St.  Rep.  551. 

Publication  that  plaintiff,  an  attorney,  was  recommended  for 
removal  from  his  position  as  counsel  for  the  Federal  treasury  de- 
partment, on  the  ground  of  inefficiency,  as  the  result  of  an  in- 
vestigation by  special  agents  of  the  department,  published  after 
his  removal  from  office,  is  libelous  per  se,  as  charging  him  with 
unfitness  and  incompetency  in  his  profession  when  so  made  by 
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innuendo.     Gibson  v.  Sun  Printing  &  Pub,  Assn.,  71  App.  Div. 
5G6,  76  X.  Y.  Supp.  197. 

A  circular  issued  by  a  commercial  agency  containing  the  name 
of  the  plaintiflF,  his  address,  and  business,  followed  by  stars,  with 
a  reference  at  its  foot :  "  For  explanation  please  call  at  our  office," 
is  held  not  capable  of  a  construction  which  is  libelous.  Kingsbury 
V.  Bradstreet  Co.,  35  Hun,  212,  affirmed  116  K  Y.  211. 

Statement  made  by  a  mercantile  agency,  to  the  effect  that  a 
judgment  had  been  rendered  against  plaintiff,  who  had  been  en- 
gaged in  business,  which  was  untrue,  was  held  not  to  give  cause  of 
action.  It  seems  that  upon  averment  and  proof  of  special  dam- 
age resulting  from  false  publication  an  action  would  be  sustain- 
able.    Woodruff  V.  Bradstreet  Co.,  116  N.  Y.  217. 

The  Supreme  Court  (35  Hun,  212),  per  Childs,  J.,  says:  "  The 
law  applicable  to  this  class  of  cases  is  well  settled  by  the  authorities 
as  follows : 

"  First  The  proprietors  of  a  commercial  agency  engaged  in  col- 
lecting and  publishing,  for  circulation  among  all  its  patrons,  in- 
formation as  to  the  standing  and  financial  credit  of  merchants  and 
traders,  are  liable  for  a  false  report  thus  disseminated,  injurious 
to  the  credit  of  the  subject  of  it,  although  made  in  g«od  faith  and 
upon  information  deemed  reliable.  {Sunderlin  v.  Bradstreet,  46 
N.  Y.  188.) 

"  Second.  In  an  alleged  libel,  if  the  application  or  meaning  of 
the  words  is  ambiguous,  or  the  sense  in  which  they  were  use  is 
uncertain,  and  they  are  capable  of  a  construction  which  would 
make  them  actionable,  although  at  the  same  time  an  innocent 
sense  can  be  attributed  to  them,  it  is  for  the  jury  to  determine 
upon  all  the  circumstances,  whether  they  were  applied  to  the  plain- 
tiff, and  in  what  sense  they  were  used.  (Sanderson  v.  Caldwell, 
45  N.  Y.  398.) 

"  Third.  In  all  civil  suits,  the  question  of  libel  or  no  libel,  where 
it  arises  solely  on  the  face  of  the  publication,  is  a  question  of  law, 
upon  W'hich  the  jury  must  follow  the  direction  of  the  court.  (Mat- 
theics  V.  Beach,  5  Sandf.  256;  Green  v.  Telfair,  20  Barb.  11.)" 

A  publication  in  a  medical  journal,  stating  that  there  was  a 
false  joint  in  the  jaw  of  a  patient  treated  by  dentist, —  Held  not 
libelous,  in  an  action  by  the  dentist,  who  alleged  that  he  had 
treated  patients  successfully  and  had  so  reported.  Gunning  v. 
Appleton,  58  How.  471. 
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To  call  a  physician,  homeopath  or  allopath,  a  quack,  is  an  act 
charging  him  with  a  want  of  the  necessary  knowledge  or  training 
to  practice  a  system  of  medicine  which  he  undertakes  to  practice, 
and  which  he  holds  himself  out,  as  having,  by  undertaking  to 
practice.  To  call  either  a  quack  is  actionable.  White  v.  Carroll, 
42  N.  Y.  161. 

This  language  set  out  in  the  complaint  with  reference  to  medi- 
cal graduates,  m  which  plaintiff  was  described  "  as  a  jackass,  dis- 
guised as  a  doctor,  a  brute,  graduated  to  care  for  the  sick,  a 
ghoul,  graduated  to  mutilate  the  dead,  a  degenerate  graduate  de- 
serving arrest  and  punishment,  a  savage  unworthy  to  retain  his 
diploma," — Held  to  assail  plaintiff  in  his  professional  capacity, 
and  the  article  libelous.    Bommann  v.  Star  Co.,  174  N.  Y.  212. 

Words  concerning  one  in  charge  of  a  department  of  a  news- 
paper, published  in  a  letter  circulated  by  it,  that  plaintiff  and 
others  in  the  employ  of  defendant  "  have  been  dispensed  with, 
the  reason  of  the  change  being  a  general  careless  manner  of  attend- 
ing to  our  business,"  are  actionable  per  se,  Ratzel  v.  N.  Y,  Pub, 
Co.,  35  Misc.  Eep.  487,  71  N.  Y.  Supp.  1074. 

In  Lurman  v.  Jarvie,  82  App.  Div.  37,  plaintiff  brought  an 
action  to  reciover  damages  for  injury  to  his  business  reputation, 
which  was  likened  to  one  for  slander  or  libel.  Plaintiff  alleged 
that  a  committee  of  board  of  managers,  of  which  he  was  a  mem- 
ber, had  improperly  suspended  him  from  the  privileges  of  that 
body, —  Held  plaintiff  could  not  recover. 

A  letter  charging  a  merchant  with  cutting  prices  on  a  certain 
article,  but  which  does  not  charge  that  plaintiff  was  bound  by 
any  agreement  not  to  cut  prices,  or  that  he  was  connected  with 
any  contract  to  maintain  them,  is  not  liberous  per  se.  Willis  v. 
Eclipse  Mfg.  Co.,  81  App.  Div.  591,  81  N.  Y.  Supp.  359. 

Words  imputing  insanity  are  actionable  per  se,  when  written 
or  spoken  of  one  occupying  a  position  of  trust  and  confidence  in 
relation  to  his  occupation.     Moore  v.  Francis,  121  N.  Y.  199. 

The  rule  as  laid  down  in  this  case  seems  to  be  that  spoken 
words  imputing  insanity  are  actionable  per  se,  when  spoken  of 
one  in  his  trade  or  occupation,  but  not  otherwise,  but  that  written 
words  imputing  insanity  are  libelous  per  se,  as  well  as  when  they 
affect  one  in  his  trade  or  occupation,  although  the  decision  in  that 
case  was  placed  upon  the  ground  that  the  allegation  touched  the 
plaintiff  in  his  business. 

The  following  words  held  question  for  the  jury  to  detennine, 
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whether  uttered  and  understood  in  their  libelous  rather  than  their 
harmless  signification : 

"  Under  date  of  February  3rd,  you  sent  us  a  letter  recommend- 
ing A.  F.  Payne  as  being  worthy  of  confidence  and  entitled  to 
a  position  of  manager  of  one  of  our  stores.  We  gave  him  a  po- 
sition, and  as  a  result  lost  $2,000  by  him.  Investigation  of  his 
actions  during  the  time  he  was  in  charge  of  our  business  showed 
that  he  spent  the  greater  part  of  his  time  playing  pool,  and  that 
he  had  questionable  connections  in  the  suburbs  of  Pittston,  where 
our  store  was. 

"  We  mention  these  facts  that  you  may  know  the  true  character 
of  the  man,  and  will  be  glad  to  have  you  tell  us  where  he  can  be 
found  at  present,  if  you  know,  or  whether  his  people  are  in  your 
vicinity,  and  if  you  think  there  would  be  any  chance  of  recovering 
any  part  of  the  amount  lost  by  him."  Payne  v.  Rouss,  46  App. 
Div.  315,  61  K  Y.  &upp.  705. 

To  impute  that  one  has  acted  in  business  matters  under  a  con- 
tract or  obligation  entered  into  by  an  assumed  name  is  not  libelous. 
Bell  V.  Sun  Pub.  &  Printing  Assn.,  3  Abb.  N.  C.  157. 

Notice  in  a  newspaper  advising  applicants  f  3r  board  at  a  speci- 
fied street  and  number  to  "  inform  themselves  before  locating 
there,  as  to  table,  attention,  and  characteristics  of  the  proprietors,'^ 
is  not  libelous  on  its  face.    Wallace  v.  Bennett,  1  Abb.  N.  C.  478. 

A  communication  by  a  banker,  in  the  country,  to  a  mercantile 
house  in  New  York,  regarding  the  responsibility  of  a  customer 
whose  note  had  been  sent  him  for  collection,  is  privileged ;  in  order 
to  maintain  an  action  for  libel,  express  malice  must  be  shown 
and  cannot  be  inferred  from  the  mere  falsity  of  the  statement. 
Lewis  V.  Chapman,  16  N.  Y.  369. 

Compare  also  cases  under  "  Slander,"  art  IV,  subd.  3, 

SUBDIVISION  5. 
Words  Holding  One  up  to  Scorn  or  Ridicule. 

In  Brooks  v.  Bemiss,  8  Johns.  356,  it  was  held  charging  that 
plaintiff  was  a  liar  was  libelous. 

It  is  clearly  libelous  to  publish  of  another  that  "  He  is  insane 
and  a  fit  person  to  be  sent  to  the  lunatic  asylum,"  or  "  that  he  is 
so  disordered  in  his  senses  as  to  endanger  the  persons  of  other 
people  if  left  unrestrained,  and  that  it  is  dangerous  to  permit  him 
longer  to  go  at  large."     The  libelous  character  of  such  language 
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is  not  destroyed  or  diminished  by  the  fact  that  the  person  utter- 
ing it  is  a  physician  and  makes  the  statement  as  a  professional 
opinion.  It  will  only  be  privileged  when  made  in  the  discharge 
of  duty.  Perkins  v.  Mitchell,  31  Barb.  461,  holding  that  this 
puts  plaintiff  in  an  odious  light  and  exposes  him  to  public  con* 
tempt,  citing  Black.  Definition  of  Libel,  3  Comm.  125,  4  Conun. 
150,  5  Eep.  125 ;  Lord  Holt,  3  Salk.  226 ;  1  Starkie,  153. 

The  principal  case  cited  in  Lowrie  v.  Press  Publishing  Co.j, 
48  App.  Div.  319,  together  with  Morey  v.  M,  J.  Assn.,  123^ 
K  Y.  207;  Shelby  v.  Sun  Printing  Asm.,  38  Hun,  474, 
affirmed  109  N.  Y.  611 ;  Winchell  v.  Argus  Co.,  69  Hun,  354,  2a 
N.  Y.  Supp.  650,  as  to  what  words  are  libelous.  See  Moore  v. 
Francis,  121  N,  Y.  199. 

Where  an  artist  painted  the  ears  of  an  ass  upon  the  head  of  a 
person  whose  portrait  he  had  painted,  and  who  had  refused  pay- 
ment therefor,  and  also  caused  notice  of  the  sale  and  alteration 
in  the  picture  to  be  published  in  a  newspaper,  it  was  held  that  the 
alteration  was  a  libel  if  done  through  resentment.  Mezzaras  Case. 
2  City  Hall  Recorder,  Gen.  Sess.  1817,  Abb.  Dig.  Libel,  vol.  4^ 
p.  232. 

Where  the  defendant,  who  was  the  editor  of  a  newspaper,  owed 
the  plaintiff  on  an  award  of  arbitrators,  in  speaking  of  which  and 
of  the  plaintiff  in  an  article  in  his  paper,  defendant  said  "  the 
money  w^ill  be  forthcoming  on  the  last  day  allowed  by  the  award, 
but  we  are  not  disposed  to  allow  him  to  put  it  into  Wall  street 
for  shaving  purposes  before  that  time," —  Held  not  to  be  libelous. 
Stone  v.  Cooper,  2  Den.  293. 

A  charge  that  plaintiff  was  known  in  a  certain  county  and 
would  not  like  to  bring  an  action  there  for  libel  imputes  to  him  a 
bad  reputation,  and  is  libelous.     Cooper  v.  Oreeley,  1  Den.  347. 

An  article  puq)orting  to  give  the  "  true  history  of  a  great  min- 
ing enterprise,"  stating  that  plaintiff  was  employed  to  prepare 
"  the  mine  in  question  in  such  a  way  as  to  give  the  appearance 
of  value  and  comparing  his  services  to  those  of  a  speculator  in 
disposing  of  the  stock,"  —  Held  to  be  libelous.  Williams  v.  God- 
loin,  5  Daly,  499. 

Although  mere  poverty  is  no  crime  and  ought  not  to  expose 
any  person  to  ridicule,  yet  one  may  be  so  circumstanced,  and  the 
fact  of  his  alleged  misery  may  be  so  put  as  to  excite  ridicule  and 
nothing  else.     In  an  action  for  libel  for  statement  of  this  char- 
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acter,  the  inquiry  is  as  to  the  natural  effect  of  the  publication, 
not  only  upon  the  general  public,  but  upon  the  neighbors  and 
friends  of  the  person  named.  Moffatt  v.  Cauldwell,  3  Hun,  26, 
5  T.  &  C.  256,  cited  together  with  Patch  v.  Tribune  A«sn.^ 
38  Hun,  368,  and  distinguished  in  Battershy  v.  Collier,  24  App. 
Div.  89,  48  K  Y.  Supp.  976,  the  same  case,  34  App.  Div.  347, 
54  N.  Y.  Supp.  363,  passing  upon  other  points. 

A  published  statement  that  a  married  man  is  threatened  with  a 
breach  of  promise  suit  is  libelous  per  se.  Morey  v.  Morning 
Journal  Assn.,  123  X.  Y.  207,  33  St.  Rep.  49,  affirming  17  St. 
Rep.  276,  1  X.  Y.  Supp.  475. 

A  newspaper  Vvas  held  for  libel  for  the  publication  of  an  un- 
authorized advertisement  as  follows :  "  Le  Huray  Sisters,  Blanche, 
Stella,  and  Allien,  just  from  Paris;  massage,  French  style;  love 
secrets;  how  to  get  a  husband;  enclose  stamp;  valuable  informa- 
tion for  ladies  by  aid  of  cards.  Le  Huray  Sisters,  444  2d  ave., 
Mount  Vernon,  X.  Y."  Stafford  v.  Morning  Journal  Assn,,  68 
Hun,  467,  22  X.  Y.  Supp.  1008,  affirmed  142  X.  Y.  598. 

A  statement  charging  a  person  with  being  at  the  head  of  a 
movement  to  raise  a  corruption  fund  in  England  for  the  purpose 
"  of  buying  votes  and  other  dishonorable  expedients  to  bring 
about  the  election  of  Mr.  Cleveland"  as  president,  and  further 
alleging  that  the  money  was  not  to  be  used  for  the  legitimate  ex- 
penses, but  in  "  the  debauchment  of  the  ballot,"  is  libelous  per  se. 
Van  Ingen  v.  Star  Co,,  1  App.  Div.  429,  37  X.  Y.  Supp.  114, 
affirmed  on  opinion  below,  157  X.  Y.  695. 

An  article  stating  that  the  failure  of  plaintiff's  farm  was  caused 
bv  his  reckless  speculation  is  held  libelous.  Sawyer  v.  Bennett, 
49  St.  Rep.  774,  20  X.  Y.  Supp.  935. 

A  publication  stating  that  a  property  owner  m  the  city  of  Xcw 
Rochelle  went  to  Albany  to  urge  the  passage  of  a  bill  for  the  con- 
struction of  a  sewer  in  front  of  his  premises,  and  that,  in  doing 
so,  he  was  actuated  by  a  desire  to  relieve  himself  of  a  local  assess- 
ment for  the  construction  of  the  sewer  and  to  impose  the  cost  of 
such  construction  upon  the  taxpayers  of  the  city  generally,  is  not 
libelous  per  se,  as  it  does  not  chai^  the  property  owner  with  doing 
anything  that  a  citizen  may  not  lawfully  do.  Foot  v.  Pitt,  83 
App.  Div.  76. 

Writings  which  impute  to  the  plaintiff  immoral  and  disgrace- 
ful complicity  in  connection  with  a  swindle  and  reproach  him 


Digitized  by  VjOOQIC 


698  LIBEL   AND   SLANDER. 


Art.  6.    Libel. 


with  culpable,  if  not  criminal,  misbehavior  in  the  management  of 
the  business,  are  libelous.  Hartman  v.  Morning  Journal  Assn.,  46 
St.  Kep.  181,  19  N.  Y.  Supp.  401. 

A  statement  with  regard  to  a  minister  "  it  is  claimed  he  was  too 
much  of  a  family  man ;  he  is  still  under  cover,"  is  libelous  per  se. 
Johnson  v.  Syneit,  89  Hun,  192,  35  N.  Y.  Supp.  79,  affirmed  on 
opinion  below,  157  N.  Y.  684. 

O'Shaughnessy  v.  Morning  Journal  Assn.,  71  Hun,  47,  24 
X.  Y.  Supp.  609;  Gallup  v.  Belmont,  41  St.  Rep.  233,  16  N.  Y. 
Supp.  483,  affirmed  135  N.  Y.  647,  illustrate  respectively  what 
allegations  and  statements  do  and  do  not  render  publisher  thereof 
liable  in  an  action  for  libel. 

A  statement  that  a  married  woman  has  eloped  is  libelous  per  se. 
Its  falsity  imputes  malice  without  proof.  Smith  v.  Matthews, 
6  Misc.  Rep.  162,  27  N.  Y.  Supp.  120. 

So  of  an  article  charging  that  a  married  woman  had  registered 
with  a  man  under  an  assumed  name  as  husband  and  wifa  Oray 
V.  Baker,  47  St  Rep.  375,  19  N.  Y.  Supp.  940. 

Statements  that  a  woman  lived  with  a  man  not  her  husband, 
as  his  wife,  are  libelous.  Mooney  v.  Bennett,  44  App.  Div.  423, 
60  N.  Y.  Supp.  1103 ;  Mooney  v.  N,  Y.  News  Pub.  Co.,  48  App. 
Div.  271,  62  N.  Y.  Supp.  781. 

An  article  stating  that  plaintiff  was  walking  with  C.'s  wife 
when  the  deserted  husband  came  up,  and  a  fight  followed  in  which 
Mrs.  C.  drew  a  revolver  and  shot  her  husband,  for  which  she  was 
convicted  of  murder,  and  that  plaintiff  was  tried  for  complicity 
in  the  crime  but  was  not  convicted,  is  libelous  per  se,  since  it 
tended  to  degrade  plaintiff  and  hold  him  up  to  public  obloquy. 
rr Andrea  v.  New  Yorh  Press  Co.,  61  App.  Div.  605,  70  K  Y. 
Supp.  759. 

The  account  which  stated  that  the  defendant  in  the  action  for 
divorce  and  a  sister  had  been  adopted  by  a  leading  physician  of 
Louisville,  and  that  "  it  is  said  that  both  the  daughters  are  il- 
legitimate children  of  the  adopted  father's  intimate  friend,  and 
were  raised  in  a  spirit  of  philanthropy,"  is  libelous.  Shelby  v. 
Sun  Printing  Assn.,  38  Hun,  474. 

A  statement  concerning  a  woman  that  she  is  said  to  be  a  con- 
cert hall  singer  and  dancer  at  Coney  Island  is  libelous  per  se, 
when  published  in  a  community  where  the  character,  of  Coney 
Island  is  well  known.  Gates  v.  New  York  Recorder  Co.,  155 
K.  Y.  228. 
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A  statement  that  plaintiff  is  soliciting  advertisements  for  a 
newspaper  and  had  no  authority  to  do  so,  and  that  "  any  such 
statement  on  his  part  is  fraudulent,  deceptive,  and  for  dishonest 
and  malicious  purposes," —  Held,  as  to  the  last  sentence,  libelous. 
Daniel  v.  New  York  Press  Puhlishing  Co.,  51  St.  Eep.  18,  21 
K  Y.  Supp.  862. 

It  is  libelous  to  publish  of  the  plaintiff  that  "  he  went  to  Utah 
where  he  joined  the  Mormons,  and  at  one  time  had  a  good  deal 
of  influence  in  church  matters  at  Salt  Lake."  Witcker  v.  Jones, 
17  K  Y.  Supp.  491. 

Charging  a  man  with  being  "  perfectly  unreliable,"  that  "  he 
cannot  tell  the  truth,"  that  "  any  financial  obligation  does  not 
seem  to  distress  him  in  the  least,"  and  that  "  he  has  been  more 
than  mean  to  me,"  is  libelous  per  se.  Rider  v.  Bulison,  74  Hun, 
239,  26  K  Y.  Supp.  234. 

Allegations  that  the  plaintiff  "  made  his  name  notorious  and 
hated "  and  that  his  "  language  and  actions  became  more  and 
more  reprehensible"  cannot  be  said  to  in  no  manner  reflect  on 
the  plain tiff^s  moral  character.  Remsen  v.  Bryant,  36  App. 
Div.  240,  56  K  Y.  Supp.  728. 

In  Oallagher  v.  Bryant,  44  App.  Div.  527,  60  If.  Y.  Supp. 
844;  Payne  v.  Rouss,  46  App.  Div.  315,  61  N.  Y.  Supp.  705, 
it  was  held  that  the  language  used  in  the  printed  statement  was 
such  as  to  require  the  jury  to  determine  whether  or  not  it  was 
libelous. 

Words  which  tend  to  diminish  the  respectability  of  a  person 
and  expose  him  to  disgrace,  ridicule,  and  obloqiiy  as  "  a  lazy 
brute,  he  lives  in  idleness  and  lets  his  family  starve,"  are  libel- 
ous.    Winchell  v.  Argus  Co,,  69  Ilim,  364. 

An  article  stating,  "  There  may  bo  an  explanation.  The  only 
decent  one  we  can  ourselves  imagine  (and  that  is  hardly,  how- 
ever, decent)  is  that  the  respected  board  of  health  wanted  some- 
thing done  in  the  line  of  spying  and  sneaking,  meaner  and  dirtier 
than  they  had  the  face  to  ask  the  police  department  to  do,  and 
so  they  went  to  B.  (the  plaintiff),"  is  libelous.  Byrnes  v.  Mat^ 
hews,  12  St-  Rep.  74,  citing  numerous  cases  and  discussing  fully 
pumerous  phases  of  the  law  of  libel,  affirmed  without  opinion 
109  N.  Y.  662. 

A  publication  concerning  a  member  of  a  particular  union  whicH 
calls  hf  m  a  "  scab  "  is  libelous  per  se.  Prince  v.  Socialistic  Co- 
operative  Publishing  Co,,  31  Misc.  Rep.  234,  64  K  Y.  Supp.  285. 
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An  allegation  that  defendant  furnished  a  customer  with  do- 
mestic article  instead  of  imported  one  ordered  by  plaintiff  is 
demurrable  since  the  language  was  not  slanderous  per  se.  Ver- 
beck  V.  Duryea,  36  Misc.  Rep.  241,  73  N.  Y.  Supp.  346. 

Where  the  tendency  of  an  article  is  to  disgrace  plaintiff  and 
bring  her  into  contempt  and  ridicule,  it  is  libelous  per  se,  How- 
ell V.  Press  Publishing  Co.,  48  App.  Div.  318  (321),  62  X.  Y. 
Supp.  908. 

It  is  not  libelous  per  se  to  publish  concerning  a  baker  that  he 
had  declared  a  fight  against  a  baker's  union  and  refused  to  employ 
its  members  because  they  would  not  work  for  him  for  fifty  cents 
a  day,  the  publication  not  touching  him  in  his  general  character 
or  his  business.  Smid  v.  Bernard,  31  Misc.  Rep.  35,  63  N.  Y. 
Supp.  278. 

But  a  publication  concerning  plaintiff  "  this  tenement  house 
boss  Prince  and  member  of  Union  251  had  the  audacity  to  slander 
old  and  reliable  members  whom  necessity  compels  to  live  in  tene- 
ment houses  of  their  bosses,  while  he  himself  runs  a  tenement  house 
factory  and  as  a  miserable  scab  works  six  days  in  a  shop  and 
thereby  robs  other  poor  devils  out  of  their  bread,"  is  libelous  per  se. 
Prince  v.  Socialistic  Co-operative  Pub.  Assn.y  31  Misc.  Rep.  234, 
64  N.  Y.  Supp.  286,  reversing  29  Misc.  Rep.  773,  61  N.  Y.  Supp- 
1145. 

W.  C.  Loftus  &  Co.  V.  Bennett,  68  App.  Div.  128,  74  N.  Y. 
Supp.  290,  considers  what  words  are  libelous  as  against  a  cor- 
poration in  connection  with  its  business. 

A  newspaper  article  merely  accusing  a  wife  of  having  been 
the  cause  of  her  husband's  suicide  is  not  libelous.  Brown  v. 
Tribune  Assn.,  74  App.  Div.  359,  77  K  Y.  Supp.  461. 

A  statement  that  one  not  a  citizen  or  subject  of  a  foreign  State, 
but  a  resident  therein,  was  engaged  in  rebellion  against  such 
power,  is  not  libelous  per  se.  Crashley  v.  Press  Publishing  Co., 
74  App.  Div.  118,,  77  K  Y.  Supp.  711. 

It  is  not  libeloiis  per  se  to  say  of  a  person  that  he  has  con- 
sumption, or  that  he  once  had  it  Rade  v.  Press  Publishing  Co., 
37  Misc.  Rep.  254,  75  N.  Y.  Supp.  298. 

The  words,  "  She  went  to  prison  for  an  operation.  She  sank 
so  low.  She  said  it  cost  $5,"  occurring  in  a  newspaper  account 
of  proceedings  on  a  motion  made  by  plaintiff  to  secure  support 
from  her  husband  are  not  susceptible  of  the  meaninff  tscribed 
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to  them  by  plaintiff  that  she  was  charged  with  having  committed 
a  crime,  with  having  been  punished  therefor  by  imprisonment, 
and  with  having  sunk  low  in  the  community.  Wuest  v.  The 
Brooklyn  Citizen,  38  Misc.  Eep.  1,  76  N.  Y.  Supp.  706. 

ASTICLE  VI. 
INTERPRETATION,     CONSTRUCTION,     AND     APPLICATION     OF 

LANGUAGE. 

The  rule  with  respect  to  ambiguities,  or  words  questionable  as 
to  their  meaning,  is  laid  down  by  Starkie,  p.  45,  as  follows: 
"  Both  judges  and  juries  shall  understand  words  in  that  sense 
which  the  author  intended  to  convey  to  the  minds  of  the  hearers, 
afc^  evidenced  by  the  whole  circumstances  of  the  case.  That  it 
is  the  province  of  the  jury,  where  such  doubts  arise,  to  decide 
whether  the  words  were  used  maliciously  and  with  a  view  to  de- 
fame, such  being  matter  of  fact  to  be  collected  from  all  concomi- 
tant circumstances;  and  for  the  court  to  determine  whether  such 
words,  taken  in  the  malicious  sense  imputed  to  them,  can  alone, 
or  by  the  aid  of  the  circumstances  stated  upon  the  record,  form 
the  legal  basis  of  an  action." 

Formerly  courts  construed  language  in  mitiori  sensu.  This 
practice  has  been  abandoned.  Townshend,  179,  citing  numerous 
authorities. 

Words  are  to  be  construed  according  to  their  common  accepta- 
tion. The  doctrine  of  mitiori  sensu  has  long  been  exploded.  It 
is  not  competent  to  inquire  of  the  witnesses  how  they  understood 
the  words.  Pelton  v.  Ward,  3  Cai.  76;  Demerast  v.  Ilaring, 
6  Cow.  76;  Goodrich  v.  Woolcott,  3  Oow.  231,  5  Cow.  714; 
Wright  v.  Paige,  36  Barb.  438;  Van  Vechten  v.  Hopkins,  5 
Johns.  211;  Weed  v.  Bibbins,  32  Barb.  315. 

In  Turrill  v.  Dolloway,  17  Wend.  428,  it  is  said,  "  There  was 
a  time  when  courts  thought  it  a  duty  to  understand  words  charged 
to  be  slanderous  in  the  most  mild  and  inoffensive  sense,  when 
they  adopted  unnatural  and  strained  constructions  of  the  language 
for  the  purpose  of  proving  that  it  did  not  necessarily  and  with 
absolute  certainty  impute  a  crime.  But  that  day  has  long  since 
gone  by,  and  the  rule  of  common  sense  has  become  the  rule  on 
this  subject.  Judges  and  jurors  now  read  the  words  in  court 
as  they  would  read  them  elsewhere ;  they  no  longer  resort  to  those 
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constructions  which  make  that  language  innocent  in  the  halls 
of  justice,  which  was  full  of  calumny  when  spoken  or  published 
outof-doors.  Swan's  PI.  &  Prac.  210-216."  Maxwell  on  Code 
Pleading,  207. 

T'o  determine  whether  a  statement  is  defamatory  it  must  be 
construed  in  its  natural  and  ordinary  meaning.  If  not  defama- 
tory in  such  meaning,  it  must  be  construed  in  the  special  mean- 
ing, if  any,  in  which  it  was  understood  by  the  persons  by  and 
to  whom  it  is  published.  Fraser,  9;  Hale,  296;  Woodruff  v. 
Bradstreet  Co.,  116  N.  Y.  219. 

The  language  of  McCloskey  v.  Cromwell,  11  N.  Y.  593,  with 
reference  to  the  interpretation  of  statutes  and  contracts  may  well 
be  applied  to  the  interpretation  of  words  alleged  to  be  libelous  or 
slanderous.  tTudge  Allen  says  (p.  601):  "It  is  not  allowable 
to  interpret  what  has  no  need  of  interpretation,  and  when  the 
words  have  a  definite  and  precise  meaning,  to  go  elsewhere  in 
search  of  conjecture  in  order  to  restrict  or  extend  the  meaning. 
Statutes  and  contracts  should  be  read  and  understood  according 
to  the  natural  and  most  obvious  import  of  the  language,  without 
resorting  to  subtle  and  forced  Qonstruction  for  the  purpose  of 
either  limiting  or  extending  their  operation. 

If  the  words  used  are  capable  of  two  constructions,  it  is  for 
the  jury  to  determine  in  what  sense  they  were  intended.  Wol- 
cott  y.  Goodrich,  5  Cow.  714 ;  Van  Vechten  v.  Hopkins,  5  Johns. 
211 ;  Deocter  v.  Taher,  5  Johns.  239 ;  Oibson  v.  Williams,  4  Wend. 
320 ;  Cook  v.  Bostwick,  12  Wend.  •48 ;  Ex  parte  Bailey,  2  Cow. 
479. 

If  the  application  or  meaning  of  the  words  in  an  alleged  libel 
is  ambiguous  or  the  sense  in  which  they  were  used  is  uncertain, 
and  they  are  capable  of  a  construction  which  would  make  them 
actionable,  although,  at  the  same  time,  an  innocent  sense  can  be 
attributed  to  them,  it  is  for  the  jury  to  determine,  upon  all  the 
circumstances,  whether  they  were  applied  to  the  plaintiff,  and 
in  what  sense  they  were  used.  Sanderson  v.  Caldwell,  45  N.  Y. 
398. 

If  language  is  ambiguous  and  capable  of  two  constructions, 
one  imputing  crime  and  the  other  not,  the  question  should  be 
submitted  to  the  jury  to  determine  in  what  sense  it  was  un« 
derstood.  Clapp  v.  Devlin,  3  J.  &  S.  170;  Middleton  v. 
Walter,  1  Week.  Dig.  407;  Brooklyn  City  Court,  1  Week.  Dig. 
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407,  affirmed  67  IT.  Y.  584;  McOibbon  v.  Young,  20  Week. 
Dig.  12;  Vans  v.  Middlehrook,  3  St.  Kep.  277;  Schoonhoven  v. 
Beech,  23  Week.  Dig.  348 ;  Bannon  v.  Cleary,  6  St.  Kep.  36 ; 
Mason  v.  Stratton,  17  St  Eep.  302,  1  N.  Y.  Supp.  511 ;  Hays 
V.  Ball,  72  N.  Y.  418,  where  it  is  said  that  if  it  had  appeared 
that  when  the  words  were  spoken  they  were  accompanied  with 
such  an  explanation  as  would  make  it  clear  that  they  referred 
to  an  innocent  transaction,  or  to  a  transaction  which  in  law  could 
not  have  constituted  larceny,  the  motion  for  nonsuit  should  have 
been  granted;  or  if  it  had  appeared  that  all  the  persons  who 
were  present  understood  from  the  facts  which  they  knew  or  had 
otherwise  learned  that  the  words  referred  to  a  transaction  which 
could  not  in  law  constitute  larceny,  the  same  result  would  follow. 
But  that  without  an  explanation  accompanying  the  use  of  the 
words  giving  them  a  different  meaning,  or  unless  all  the  hearers 
understand  they  refer  to  a  transaction  which  would  not  consti- 
tute a  crime,  the  language  is  to  be  given  its  ordinary  import  and 
meaning.  Citing  Mayor  of  New  York  v.  Lord,  17  Wend.  296 ; 
Sheppard  v.  Steel,  43  N.  Y.  60,  and  cases  supra. 

In  Warmr  v.  Southall,  165  N.  Y.  496,  affirming  31  App. 
Div.  375,  52  K  Y.  Supp.  320,  Hays  v.  Ball  is  followed,  and  the 
rule  laid  down  that  "  if  the  words  are  ambiguous  and  capable 
of  two  constructions,  one  imputing  larceny  and  the  other  not, 
it  is  for  the  jury  to  determine  in  what  sense  they  were  understood. 
Language  should  be  given  its  ordinary  meaning  unless  accom- 
panied either  by  words  of  explanation  or  by  reference  to  a  known 
and  particular  circiimstance.  Van  Rensselaer  v.  Dole^  1  Johns. 
Cas.  279 ;  Bannon  v.  Cleary,  6  St.  Eep.  36 ;  Spencer  v.  South- 
wick,  11  Johns.  673. 

Where  the  language  of  an  alleged  libel  is  ambiguous  and  ca- 
pable of  being  understood  in  an  innocent  and  harmless,  as  well 
as  an  injurious  sense,  its  true  interpretation  is  a  question  for  the 
jury.  Lewis  v.  Chapman,  16  N.  Y.  369 ;  Vaus  v.  Middlebrook, 
3  St.  Kep.  277;  Mason  v.  Stratton,  17  St.  Kep.  302,  1  N.  Y. 
Supp.  511;  Dolloway  v.  Turrill,  26  Wend.  383,  reversing  17 
Wend.  426 ;  Dexter  v.  Tabor,  12  Johns.  239 ;  Goodrich  v.  Woh 
cotty  3  Cow.  231 ;  Bundell  v.  Butler,  7  Barb.  260 ;  Sanderson  v. 
Caldwell,  45  N.  Y.  398 ;  Bonnie  v.  Ryder,  28  St.  Kep.  141,  8 
N.  Y.  Supp.  5 ;  Lally  v.  Emery,  59  Hun,  237,  12  N.  Y.  Supp, 
785 ;  Clapp  v.  Devlin,  3  J.  &  S.  170. 
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It  is  the  settled  law  that  where  the  publication  is  admitted  and 
the  words  are  unambiguous,  and  admit  of  but  one  sense,  the  ques- 
tion of  libel  or  no  libel  is  one  of  law  which  the  court  must  decide. 
Snyder  v.  Andrews,  6  Barb.  43 ;  Hunt  v.  Bennett,  19  N.  Y.  173 ; 
Lewis  V.  Chapman,  16  N.  Y.  369 ;  Kingsbury  v.  Bradstreet  Co., 
116  N.  Y.  211;  Moore  v.  Francis,  121  K  Y.  199. 

Words  to  be  libelous  are  to  be  taken  in  that  sense  in  which 
those  persons  to  whom  the  publication  should  come  would  be  most 
likely  to  understand  them.  If  the  application  or  meaning  of  the 
words  is  ambiguous,  or  the  sense  in  which  they  are  used  is  uncer- 
tain, and  they  are  capable  of  a  construction  which  would  make 
them  actionable,  although  at  the  same  time  an  innocent  sense 
might  be  attributed  to  them,  it  is  for  the  jury  to  determine,  upon 
all  the  circumstances,  whether  they  were  applied  to  the  plaintiflF, 
and  in  what  sense  they  were  used.  Miller  v.  Donovan,  16  Misc. 
Kep.  453,  39  N.  Y.  Supp.  820. 

It  is  the  duty  of  the  court  in  an  action  for  libel  to  understand 
the  publication  in  the  same  manner  as  others  would  naturally  do. 
The  construction  which  it  behooves  a  court  of  justice  to  put  on 
the  publication  which  is  alleged  to  be  libelous  is  to  be  derived  as 
well  from  the  expressions  used  as  from  the  whole  scope  and  ap- 
parent object  of  the  writer.     Cooper  v.  Greeley,  1  Den.  347. 

Where  a  charge  of  crime  is  made  against  a  person  not  named^ 
but  indicated  by  an  intentional  ambiguous  description,  the  de- 
fendant is  not  entitled  to  have  the  words  used  favorably  construed. 
Gibson  v.  Williarns,  4  Wend.  320. 

The  scope  and  object  of  the  whole  article  is  to  be  considered 
and  such  construction  piit  upon  its  language  as  would  naturally 
be  given  to  it.  It  is  not  enough  that  the  critic  may  torture  the 
expressions  into  a  charge  of  criminal  or  disgraceful  act,  nor  on 
the  other  hand  that  a  possible  and  far-fetched  construction  may 
find  an  inoffensive  meaning  in  the  language.  The  test  is,  whether 
to  the  mind  of  an  intelligent  man,  the  tenor  of  the  article  and  the 
language  used  naturally  import  a  criminal  or  disgraceful  charge. 
Moore  v.  Bennett,  48  N.  Y.  472. 

Where  the  publication  is  unambiguous  and  admits  of  but  one 
sense,  the  question  whether  it  is  libelous  is  one  of  law  for  the 
-court,  but  where  the  publication  is  capable  of  being  construed  in 
a  harmless  sense  as  well  as  in  an  injurious  sense,  an  innuendo 
pointing  out  the  meaning  which  the  plaintiffs  claims  to  be  the 
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true  meaning  is  necessary  to  the  snfficiencj  of  a  statement  of  the 
cause  of  action. 

The  plaintifF  is  bound  by  the  innuendo,  and  if  the  jury  nega- 
tives such  innuendo  or  the  court  determines  that  the  words  used 
are  not  capable  of  the  meaning  alleged  in  the  innuendo,  judgment 
must  be  given  for  the  defendant.  Beecher  v.  Press  Publishing 
Co.,  60  App.  Div.  536,  69  N.  Y.  Supp.  895. 

But  where  the  complaint  charges  the  use  of  words  which  may 
be  or  may  not  be  harmless  according  to  the  intent  and  sense  in 
which  they  were  sued,  an  innuendo  or  allegation  is  necessary  to 
the  effect  that  they  were  used  in  a  sense  to  render  them  action- 
able Hemmens  v.  Nelson,  138  N.  Y.  517. 

The  submission  to  the  jury,  in  an  action  for  libel,  of  the  ques- 
tion whether  the  alleged  libelous  language  does  not  have  a  mean- 
ing, of  which  it  is  capable  and  which  is  not  strained  or  unnatural, 
and  which,  if  found,  is  declared  by  the  court  to  be  actionable,  is 
not  rendered  erroneous  by  the  fact  that  the  language  is  also  sus- 
ceptible of  an  innocent  meaning,  provided  such  innocent  meaning 
is  also  presented  to  the  jury  to  find,  with  the  instruction  that  if 
80  found  the  language  is  not  actionable.  Mattice  v.  Wilcox,  147 
N.  Y.  624. 

Words  are  none  the  less  actionable  because  the  defendant  added 
^^  if  reports  were  tnie.'^    Johnson  v.  Brown,  57  Barb.  118. 

The  rule  is  that  one  speaking  is  accountable  for  the  import  of 
words  as  they  are  naturally  understood  by  the  hearer.  Harrison 
V.  Thomhorough,  10  Mod.  196;  Gidney  v.  Blake,  11  Johns.  54. 

Explanatory  circumstances  known  to  both  parties,  speaker  and 
hearer,  are  to  be  taken  into  account  as  a  part  of  the  words.  An- 
drews v.  Woodmansee,  15  Wend.  232 ;  Miller  v.  Maxwell,  16  Wend. 
9j  Borland  v.  Patterson,  23  Wend.  422. 

It  is  not  necessary,  however,  that  a  charge  to  be  actionable 
should  be  made  in  direct  terms.  It  may  be  made  in  ambiguous 
language  or  by  insinuation.  Gibson  v.  Williams,  4  Wend.  320; 
Rundell  v.  Butler,  7  Barb.  260. 

And  whether  it  was  the  intention  of  the  defendant  to  charge  a 
party  with  the  crime  imputed  by  the  words  is  a  question  for  the 
jury.     Borland  v.  Patterson,  23  Wend.  422. 

Words  in  slander  suits  must  be  given  their  common  and  popular 
signification.  Thomas  v.  Smith,  75  Hun,  673,  27  N.  Y.  Supp. 
£89. 

45 
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If  the  words  spoken  in  their  natural  and  ordinary  sense  import 
a  criminal  charge  they  are  actionable.  There  need  not  be  the 
same  certainty  in  stating  the  crime  imputed  as  would  be  requisite 
in  an  indictment  Oibbs  v.  Dewey,  5  Cow.  503 ;  Miller  v.  Miller, 
8  Johns.  74, 

Nor  need  the  words  used  involve  a  direct  and  positive  aflSrma- 
tion ;  if  they  impute  a  crime  by  fair  construction,  an  action  may 
be  maintained.  Rundell  v.  Butler,  7  Barb.  260 ;  Oorham  v.  Ives, 
2  Wend.  634. 

The  apparent  holding  to  the  contrary  in  Andrews  v.  Wood- 
mansee,  15  Wend.  232;  Borland  v.  Patterson,  23  Wend.  422, 
seems  to  turn  upon  questions  of  pleading  rather  than  matter  of 
substantive  law,  it  being  conceded  in  both  cases  that  where  words 
have  a  covert  meaning,  being  spoken  in  ironical,  oblique,  or  am- 
biguous terms,  a  recovery  may  be  had  if  properly  pleaded. 

A  publisher  is  liable  for  carelessly  publishing  defamatory  mat- 
ter concerning  a  person  by  confusing  him  with  another  person  of 
the  same  name,  where,  if  reasonable  care  had  been  taken,  it  could 
have  been  ascertained  plaintiff  was  not  the  person  intended,  and 
punitive  damages  may  be  awarded.  Weber  v.  Butler,  81  Hun,. 
244,  30  N.  Y.  Supp.  713. 

It  is  not  necessary,  in  order  to  justify  a  recovery,  that  the  plain- 
tiff be  named  in  the  alleged  libelous  article,  but  it  is  sufficient  if 
description  or  reference  identifies  him.  Palmer  v.  Bennetty  83 
Hun,  220,  31  N.  Y.  Supp.  567. 

It  is  error  to  submit  a  case  to  the  jury  upon  the  theory  that 
because  plaintiff's  name  was  not  correctly  spelled  in  the  article, 
the  jury  might  find  that  the  article  did  not  refer  to  him,  where 
plaintiff  ^nd  another  person  named  in  the  article  were  the  only 
persons  named  in  the  transactions  described,  and  there  was  no 
other  person  of  the  name  in  the  locality.  Oriebel  v.  Rochester 
Printing  Co.,  8  App.  Div.  450,  40  N.  Y.  Supp.  759. 

If  plaintiff  is  not  named  in  the  publication  he  may  be  shown 
to  be  the  person  intended  by  proper  averments  in  the  complaint. 
Parker  v.  Raymond,  3  Abb.  Pr.  N.  S.  343. 

If  the  words  did  not  necessarily  refer  to  the  plaintiff,  he  must 
either  allege  that  they  were  intended  to  and  were  understood  by 
others  to  be  applicable  to  him,  or  the  complaint  must  follow  the 
Code  and  allege  that  the  matter  was  published  "  of  and  concern- 
ing the  plaintiff.'^    Crane  v.  O'Reilly,  13  Civ,  Proc.  71. 
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ABTIGXE  Tn. 

PUBLICATION  AND  REPETITION.  p^^. 

Subdivision  1.  Publication   T 707 

2.  Repetition   713 

SUBDIVISION  1. 
Publication. 

Every  person  is  liable  to  an  action  who  is  concerned  in  the  pub- 
lication of  a  libel,  whether  he  be  the  author,  printer,  or  publisher, 
and  the  extent  and  manner  of  the  publication,  although  not  af- 
fecting the  ground  of  the  action,  is  a  material  element  in  esti- 
mating the  damages.  Encyc.  Britannica  (Article  "Libel"), 
p.  605. 

Publication  is  the  communication  of  defamatory  words  to  some 
third  person  or  persons.  It  is  essential  to  the  plaintiff's  case  that 
defendant's  words  should  be  expressed ;  the  law  permits  us  to  think 
as  badly  as  we  please  of  our  neighbors  so  long  as  we  keep  our 
uncharitable  thoughts  to  ourselves.  It  is  no  publication  when  the 
words  are  only  communicated  to  the  person  defamed.  A  man's 
reputation  is  the  estimate  in  which  others  hold  him,  not  the  good 
opinion  which  he  has  of  himself.  The  burden  lies  on  plaintiff  to 
prove  publication.     Odgers,  151. 

To  constitute  an  actionable  publication,  such  as  may  confer  a 
remedy  by  action,  it  is  essential  that  there  be  a  publication  to  a 
third  person,  that  is,  to  some  person  other  than  the  author  or 
publisher,  and  the  person  whom  or  whose  affairs  the  language  con- 
cerns. No  possible  form  of  words  can  confer  a  right  of  action  for 
slander  or  libel  unless  there  has  been  a  publication  to  some  person. 
Townshend,  83,  citing  Starkie,  13,  14. 

No  action  can  be  maintained  for  libel  or  slander  unless  there 
had  been  a  publication,  that  is,  a  communication  by  the  defendant, 
of  the  words  complained  of  to  some  person  other  than  the  plaintiff. 
Eraser,  99. 

Unless  a  libel  is  communicated  to  some  third  person  no  damage, 
either  actual  or  presumed,  can  result.  Youmans  v.  Smith,  153 
N.  Y.  214  (218),  citing  Holt,  281,  to  the  proposition  that,  until 
the  publication,  the  act  is  not  complete  in  its  mischief;  before  it 
is  dispersed  abroad  it  can  produce  no  present  or  actual  injury, 
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either  to  the  public  or  individual,  and,  until  then,  there  is  a 
locus  penitentiw  on  the  part  of  those  concerned  in  the  compos- 
ing and  writing. 

Uttering  slanderous  words  in  the  presence  of  the  person  sland- 
ered only  is  not  actionable.  Haile  v.  Fuller,  5  T.  &  C.  716,  2 
Hun,  519. 

To  constitute  a  publication  the  words  must  be  heard  and  under- 
stood by  a  person  other  than  plaintiff  to  whom  they  were  ad- 
dressed.   BrodericJe  v.  Holmes,  3  Daly,  481. 

Sending  a  sealed  letter  to  plaintiff  is  not  a  publication  which 
will  sustain  a  civil  action.  Lyle  v.  Clason,  1  Cai.  581 ;  Waistel  v. 
Hulman,  2  Hall,  172. 

But  where  the  writer  of  a  letter  containing  libelous  matter 
reads  it  aloud  to  another,  it  is  a  publication.  Snyder  v.  Andrews, 
6  Barb.  43. 

In  England  it  is  held  that  a  communication  by  a  defendant 
to  his  wife  is  not  a  publication.  Wemmliak  v.  Morgan,  20  Q.  B. 
Div.  636. 

To  read  a  libelous  letter  to  another  is  evidence  of  publication, 
although  if  plaintiff  invited  and  procured  the  publication  of  the 
letter  for  the  purpose  of  making  it  the  foundation  of  an  action, 
such  publication  is  privileged,  unless  there  has  been  a  previous 
publication  by  the  defendant.  Miller  v.  Donovan,  16  Misc.  Kep. 
453,  39  N.  Y.  Supp.  820. 

But  the  fact  that  a  letter  having  reference  to  the  business  of 
a  corporation,  and  containing  libelous  matter,  is  dictated  by  the 
manager  to  a  stenographer  who  typewrites  and  mails  it,  both  per- 
sons being  engaged  in  the  performances  of  duties  which  their  re- 
spective employments  require,  does  not  constitute  such  a  publica- 
tion as  will  sustain  an  action  for  libel  against  a  corporation. 
Owen  V.  Ogilvie  Pub.  Co.,  32  App.  Div.  465,  53  N.  Y.  Supp. 
1033. 

One,  who  on  the  employment  oi  the  author,  prints  libelous  mat- 
ter, concerning  another,  and  delivers  the  printed  copies  to  the 
author,  knowing  that  he  intends  to  submit  them  to  various  per- 
sons to  be  read,  becomes  liable  as  a  publisher  from  the  moment 
that  any  third  person  reads  the  matter,  provided  the  same  is  not 
privileged.    Yovmans  v.  Smith,  153  N.  Y.  214. 

A  newspaper  published  in  Ohio  contained  a  libel  of  a  citizen  of 
New  York,  and  was  sold  and  circulated  in  New  York, —  Held, 


Digitized  by  VjOOQIC 


LIBEL   AND   8LANDBS.  709 


Art.  7.    Publication  and  Repetition. 


that  a  cause  of  action  for  libel  arose  in  this  State.  Vitolo  v.  Bee 
Pub.  Co.,  66  App.  Div.  582,  73  K  Y.  Supp.  273. 

In  an  action  for  libel,  it  is  not  competent  for  a  plaintiff  to  prove 
that,  subsequent  to  the  publication,  the  libel  was  read  in  a  public 
assemblage  by  a  third  person,  and  comments  made  upon  it  in 
the  presence  and  hearing  of  the  defendant  O'Brien  v.  Bennett, 
72  App.  Div.  367  (371),  76  N.  Y.  Supp.  498,  and  cases  cited. 

So  evidence  may  be  given  that  the  libel  was  posted  in  public 
places  by  persons  unknovm,  the  presumption  of  the  law  being 
that  such  persons  acted  at  the  solicitation  and  by  the  procurement 
of  the  defendant.     Rice  v.  Withers,  9  Wend.  139. 

In  Andres  v.  Wells,  7  Johns.  260,  at  p.  262,  Spencer,  J.,  in 
delivering  the  opinion  of  the  court,  lays  down  the  rule  as  to  the 
liability  of  the  proprietor  of  a  newspaper  in  an  action  for  libel. 
This  case  is  cited  with  approval  in  Dole  v.  Lyon,  10  Johns.  447, 
opinion  of  Kent,  Ch.  J.,  p.  461,  and  is  followed.  The  opinion 
proceeds  as  follows :  "  It  is  not  suflScient  that  the  printer,  by 
naming  the  author,  gives  the  party  aggrieved  an  action  against 
him.  This  reason  of  the  rule  is  mentioned  in  Lord  Northamp- 
ton's case  and  repeated  by  Lord  Kenyon.  But  this  remedy  may 
afford  no  consolation  and  no  relief  to  the  injured  party.  The 
author  may  be  some  vagrant  individual  who  may  easily  elude 
process ;  and,  if  found,  he  may  be  without  property  to  remunerate 
in  damages.  It  would  be  no  check  on  a  libelous  printer,  who 
can  spread  calumny  with  ease  and  with  rapidity  throughout  the 
community.  The  calumny  of  tiie  author  would  fall  harmless  to 
the  ground,  without  the  aid  of  the  printer.  The  injury  is  in- 
flicted by  the  press,  which,  like  other  powerful  engines,  is  mighty 
for  mischief  as  well  as  for  good.  I  am  satisfied  that  the  propo- 
sition contended  for  on  the  part  of  the  defendant  is  as  destitute 
of  foundation  in  law  as  it  is  repugnant  to  principles  of  public 
policy." 

Andres  v.  Wells,  supra,  is  also  cited  with  approval  in  King 
V.  Boot,  4  Wend.  114  f  136) ;  Hunt  v.  Bennett,  19  N.  Y.  173 
(175). 

The  rule  that  the  proprietor  of  a  newspaper  is  responsible  for 
any  publication  therein  is  recognized  in  Martin  v.  Van  Schoick, 
4  Abb.  Pr.  479. 
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The  rule  is  again  recognized  in  Robertson  v.  Bennett,  44  N.  Y. 
Super.  (12  J.  &  S.)  66. 

The  rule  stated  is  recognized  in  Sanford  v.  Bennett,  24  X.  Y. 
20,  in  the  opinion  of  Denio,  J.  (p.  22),  in  the  following  language: 
"  It  being  impossible  to  deny  the  libelous  character  of  the  pub- 
lication, or  to  maintain  that  the  defendant  was  exempt  from 
responsibility  on  account  of  the  article  having  been  copied  from 
another  newspaper,  though  it  was  stated  to  have  been  so  copied, 
the  only  question  is  whether  it  was  what  was  termed  a  privileged 
communication." 

One  who  merely  forwards  a  libelous  communication  at  the 
request  of  another  may  be  held  liable  for  its  publication.  Cheri- 
tree  v.  Roggen,  67  Barb.  124. 

A  notice  given  by  the  proprietor  of  a  newspaper  to  his  em- 
ployees that  nothing  reflecting  upon  the  reputation  of  any  person 
or  corporation  should  be  published  in  his  newspaper  until  after 
strict  investigation  the  truth  of  the  same  had  been  ascertained 
cannot  be  construed  as  .a  limitation  of  the  power  of  the  employees 
so  as  to  absolve  the  proprietor  from  liability  from  consequences 
flowing  from  failure  to  conform  to  his  requirements.  Such 
notice  was  intended  for  their  guidance  and  direction  and  was  a 
warning  to  them.  Their  acts  and  disregard  of  that  warning 
must  in  legal  effect  be  considered  as  if  they  were  his  own.  Crane 
V.  Bennett,  77  App.  Div.  102  (107),  79  N.  Y.  Supp.  66,  citing 
McMahon  v.  Bennett,  31  App.  Div.  16,  52  N.  Y.  Supp.  390; 
Morgan  v.  Bennett,  44  App.  Div.  323,  60  N.  Y.  Supp.  619; 
O'Brien  v.  Bennett,  59  App.  Div.  623,  69  N.  Y.  Supp.  298,  hold- 
ing that  Craven  v.  Bloomingdale,  171  N.  Y.  439,  does  not  sustain 
a  contrary  view. 

Publication  is  essential  to  a  cause  of  action  and  is  not  estab- 
lished by  defendant  reading  a  letter  written  by  him  to  plaintiff 
as  evidence  material  and  relevant,  on  the  trial  of  an  action,  be- 
tween the  parties,  in  the  presence  of  the  referee  ami  persons 
attending  the  trial.  Woodman  v.  Kidd,  25  App.  Div.  254,  49 
X.  Y.  Supp.  301. 

The  secretary,  treasurer,  and  owner  of  a  majority  of  stock  in 
a  newspaper  owned  by  an  association  which  might  be  sued  under 
the  statute  is  not  personally  liable  as  principal  for  libelous  matter 
published  in  a  newspaper.     McCahe  v.  Jones,  12  Week.  Dig.  339. 

Handing  a  printed  pamphlet  to  the  governor  upon  an  argu- 
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ment  before  him  in  favor  of  the  passage  of  a  bill  awaiting  his 
signature  by  a  person  who  had  not  prepared  said  pamphlet  and 
did  not  know  its  contents,  was  held  not  to  be  a  publication,  so 
as  to  sustain  an  action  for  libel.  Woods  v.  Wiman,  47  Hun, 
362,  reversed  122  N.  Y.  495,  citing  Cook  v.  Hill  3  Sandf.  349 ; 
Eex  V.  Bailie,  2  Esp.  N.  P.  91 ;  Howard  v.  Thompson,  21  Wend, 
327,  upon  the  ground  that  there  was  evidence  that  defendant 
gave  copies  of  the  pamphlet  to  persons  in  the  executive  cham- 
ber who  did  not  appear  to  have  any  connection  with  the  hearing 
which  was  then  being  held. 

By  chapter  340,  Laws  1890,  it  is  made  unlawful  to  state  to  a 
reporter  libelous  matter  to  procure  its  publication.  It  is  not 
necessary  in  order  that  the  offense  should  be  within  this  provision, 
that  the  person  should  procure  its  publication.  It  is  merely  re- 
quired that  the  publication  be  secured  by  reason  of  the  state- 
ment made.    Thomas  v.  Smith,  75  Hun,  573,  27  N.  Y.  Supp.  589. 

Where  the  evidence  in  an  action  for  libel,  at  most,  only  estab- 
lishes that  a  person  whom  defendant  knew  to  be  a  reporter  asked 
him  as  to  a  report  which  was  in  circulation  concerning  matters 
alleged  in  the  complaint,  stating  that  he  understood  that  defend- 
ant had  asserted  the  facts  which  were  subsequently  published, 
and  the  latter  admitted  having  done  so,  there  being  no  proof  that 
the  latter's  statement  was  made  for  publication,  nothing  having 
been  said  on  the  subject,  and  there  being  other  evidence  tending 
to  show  that  defendant  did  not  intend  that  it  should  be  published 
and  had  no  design  to  procure  its  publication,  the  refusal  of  the 
trial  court  to  grant  a  nonsuit  or  to  direct  a  verdict  for  defendant 
is  reversible  error,  upon  the  ground  that  the  proof  was  insufficient 
to  establish  a  cause  of  action  against  him  for  libeL  Schoepflin  v, 
Coifey,  162  IST.  Y.  12. 

A  news-collecting  agency  which  transmits,  to  each  of  the  news- 
papers to  which  it  furnishes  news,  a  libelous  article,  which  is 
published  in  each  of  such  newspapers,  incurs  two  distinct  lia- 
bilities ;  first,  for  the  original  publication,  consisting  in  the  trans- 
mission of  the  article  to  the  newspapers;  and  second,  that  of  a 
joint  tort  feasor  with  each  newspaper  which  publishes  the  article ; 
and  the  recovery  and  satisfaction  of  a  judgment  obtained  against 
the  news-collecting  agency,  is  not  a  bar  in  an  action  against  the 
publishers  of  a  particular  newspaper  for  the  publication  of  the 
article  therein.     Union  Associated  Press  v.  Heath,  49  App.  Div. 
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247,  63  N.  Y.  Supp.  96,  citing  Palmer  v.  N.  Y.  News  Publishing 
Co.,  31  App,  Div.  212,  52  N.  Y.  Supp.  539 ;  Woods  v.  Pang- 
bum,  75  N.  Y.  498,  cited  Palmer  v.  United  Press,  67  App. 
Div.  68. 

Printing  a  libel  is  regarded  as  a  publication  when  possession 
of  the  printed  matter  is  delivered  with  the  expectation  that  it  will 
be  read  by  some  third  person,  provided  that  result  actually  fol- 
lows. He  who  furnishes  the  means  of  convenient  circulation, 
knowing,  or  having  reasonable  cause  to  believe,  that  it  is  to  be 
used  for  that  purpose,  if  it  is  in  fact  so  used,  is  guilty  of  aiding 
in  the  publication  and  becomes  the  instrument  of  the  libeler.  You- 
mans  v.  Smith,  153  N.  Y.  218. 

It  is  a  sufScient  allegation  of  publication  that  defendant  was 
the  proprietor  of  a  newspaper  in  which  the  libel  was  published. 
Hunt  V.  Bennett,  19  K  Y.  173. 

Where  defendant's  name  was  appended  to  the  article  as  chair- 
man of  a  meeting,  and  he  admitted  that  he  ordered  the  address 
to  be  published,  it  was  held  sufScient  proof  of  publication.  Lewis 
V.  Few,  5  Johns.  1. 

Evidence  to  the  effect  that  a  witness  had  seen  a  newspaper 
printed,  and  that  the  paper  produced  was  printed  he  believed  with 
the  device  used  in  defendant's  office  was  held  prima  facie  evi- 
dence of  publication  in  SouthwicJc  v.  Stevens,  10  Johns.  443. 

'  And  proof  that  the  newspaper  produced  is  similar  to  those  left 
at  the  office  of  a  subscriber,  and  that  the  libelous  article  was  the 
same  as  that  in  the  copy  received  by  the  subscriber,  is  sufficient 
proof  of  publication.    Huff  v.  Bennett,  4  Sandf.  120. 

So  also  proof  that  defendant  was  a  corporation  organized  to 
publish  a  newspaper,  and  that  the  paper  in  which  the  libel  was 
printed  was  published  at  defendant's  place  of  business.  Marx 
V.  Press  Publishing  Co.,  34  St.  Eep.  316,  12  N.  Y.  Supp.  162. 

But  publication  is  not  established  by  proof  that  defendant  sold 
copies  of  the  newspapers  containing  the  libel,  unless  proof  is  made 
that  some  one  saw  or  read  the  libel  in  some  of  the  papers  so  sold. 
Prescott  V.  Tousey,  18  J.  &  S.  12. 

The  forwarding  by  school  trustees  to  a  school  teacher  charged 
with  improper  conduct,  written  copies  of  statements  of  witnesses, 
is  not  a  publication.  Oalligan  v.  Kelly,  64  St  Rep.  197,  31  N. 
Y.  Supp.  561. 
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SUBDIVISION  2. 
SepetitioB. 

It  was  held  for  a  very  considerable  period  in  England,  grow- 
ing out  of  a  dictum  in  the  Earl  of  Northampton's  Case,  12  Coke, 
132  (1613),  that  the  fact  that  language  was  only  repeated  by  a 
person,  and  not  originated  by  him,  was  a  defense.  Subsequently, 
in  Davis  v.  Lewis,  7  T.  R.  (1796),  the  qualification  was  added 
that  the  defense  must  at  the  time  of  the  repetition  mention 
the  name  of  the  previous  publisher.  This  rule  was  repudiated 
by  Kent,  Ch.  J.,  in  Dole  v.  Lyon,  10  Johns.  454  (461). 

It  is  no  defense  that  the  defendant  at  the  time  of  speaking  of  the 
words  gave  his  author,  who  was  in  fact  told  by  another  what  he 
uttered  against  the  plaintiff.  Inmxin  v.  Foster,  8  Wend.  602; 
Mapes  V.  Weeks,  4  Wend.  659.  Compare  Sanford  v.  Bennett,  24 
N.  Y.  20,  supra. 

It  is  no  defense  to  an  action  that  an  article  was  copied  from 
another  paper  although  there  was  disbelief  expressed  of  some 
of  the  allegations  contained  in  it,  but  nothing  said  in  affirmance 
or  denial  of  the  libelous  charges.  An  action  will  lie  for  repub- 
lishing a  libelous  article  from  another  journal,  though  he  quote 
his  authority,  and  this  without  express  malice.  Hotchkiss  v.  Olir 
phant,  2  Hill,  510. 

The  repetition  of  injurious  words  as  having  been  spoken  by 
another  is  a  libelous  publication  as  much  so  if  maliciously  pub- 
lished and  as  if  the  direct  charge  had  been  made.  0' Shaughnessy 
V.  Morning  Journal  Association,  71  Hun,  47,  24  N.  Y.  Supp.  609. 

"  Under  a  single  count  in  an  action  of  slander,  plaintiff  may 
prove  a  repetition  of  the  same  slanderous  charge,  for  the  purpose 
of  showing  the  degree  of  malice,  and  thus  enhancing  the  damage. 
So,  also,  when  the  words  charged  are  not  actionable  per  se,  but 
the  plaintiff  has  alleged  and  proven  special  damage,  she  may  show 
a  repetition  of  the  charge,  although  not  spoken  in  the  presence  or 
brought  to  the  knowledge  of  the  one  through  whose  action  plain- 
tiff sustained  the  special  damage."  Bassell  v.  Elmore,  48  N.  Y. 
661. 

The  rule  v^th  regard  to  allowing  evidence  of  the  repetition  of 
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slanderous  words  alleged  in  the  complaint  is  laid  down  by  Church, 
Ch.  J.,  in  Distin  v.  Eose,  69  N.  Y.  122  (125),  as  follows: 

'^  First  It  is  competent  to  prove  the  speaking  of  the  same 
words  charged  in  the  complaint,  at  a  period  so  long  prior  that  the 
statute  of  limitations  would  be  a  bar  to  an  action.    (44  N.  Y.  266.) 

Second.  A  repetition  of  words,  imputing  the  same  charge,  al- 
leged in  the  complaint  to  have  been  made,  may  be  proved  to  have 
been  spoken  at  any  time  before  the  commencement  of  the  action, 
but  not  words  imputing  a  different  charge.  (6  Hill,  518;  4  K. 
Y.  161.) 

Third.  Nor  can  the  same  words  be  proved  to  have  been  ut- 
tered after  the  commencement  of  the  action.     (60  N.  Y.  337.)" 

"  It  is  the  prevailing  doctrine  that  the  reiteration  of  a  libel  or 
slander  may  be  proved  on  the  question  of  malice  and  damages, 
probably  with  this  qualification,  however,  that  the  cause  of  action 
for  the  reiteration  has  been  barred  by  the  statute  of  limitations, 
or  that  the  language  subsequently  reiterated  is  for  some  other 
reason  not  actionable.  The  authorities  upon  this  point  are  not 
harmonious.  Townshend  on  Slander  and  Libel  (4th  ed.),  653 
et  seq.;  Stuart  v.  Lovell,  2  Stark.  84;  Thomas  v.  Croswell,  7 
Johns.  264;  Inman  v.  Foster^  8  Wend.  602;  Keenholts  v.  Becker, 
3  Den.  346;  Boot  v.  Lowndes,  6  Hill,  518;  Johnson  v.  Brown, 
57  Barb.  118;  Thorn  v.  Knapp,  42  N.  Y.  474;  Titus  v.  Sumner, 
44  N.  Y.  266;  Bassell  v.  Elmore,  48  N.  Y.  561;  Frazier  v.  Me- 
Closky,  60  N.  Y.  337 ;  Daly  v.  Byrne,  77  N.  Y.  182 ;  Cruikshank 
V.  Gordon,  118  N.  Y.  178.  No  case  holds  that  a  repetition  of  a 
libel  or  slander  after  suit  brought  is  in  its  nature  not  competent 
evidence  on  the  question  of  malice  and  damage,  and  whenever  it 
has  been  excluded  as  evidence  it  has  always  been  upon  the  ground 
that  it  was  an  independent  cause  of  action,  and  thus,  if  such 
evidence  were  received,  that  there  would  be  danger  of  a  double 
recovery."    Turton  v.  N,  Y,  Recorder  Co.,  144  N.  Y.  144  (150). 

If,  after  recovery  and  satisfaction  for  one  slanderous  utterance 
or  libelous  publication,  the  same  defamatory  matter  is  uttered 
or  published  again  by  the  wrongdoer,  this  is  a  new  injury  and 
another  cause  of  action,  and  there  may  be  another  recovery  and 
satisfaction  therefor.  Woods  v.  Pangbum,  75  N.  Y.  495,  citing 
Rockivell  V.  Brown,  36  N.  Y.  207. 

The  party  who  repeats  slanderous  words  is  alone  liable  for  the 
damages  incurred  by  his  statement     TerwilKger  v.  Wands,  17 
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N.  Y.  54  (58),  citing  Hastings  v.  Palmer,  20  Wend.  225;  Keen- 
hoUz  V.  Becker,  3  Den.  346. 

"  Ordinarily,  the  repetition  of  defamatory  language  by  another 
.than  the  first  publisher  is  not  a  natural  consequence  of  the  first 
publication,  and,  therefore,  generally  the  loss  resulting  from  such 
repetition  does  not  constitute  special  damage,  and  is  not  attribu- 
table to  the  first  publisher.  This  rule  results  from  the  principle 
that  every  one  who  repeats  a  slander  is  responsible  for  the  damage 
caused  by  such  repetition,  and  such  damage  is  not  the  proximate 
and  natural  consequence  of  the  first  publication  of  the  slander. 
But  if  the  slander  be  repeated,  under  such  circumstances,  as  to  be 
justifiable  and  innocent,  and  not  to  give  a  cause  of  action  against 
the  one  repeating  the  same,  then  the  first  publisher  thereof  is 
generally  responsible  for  the  damage  caused  by  such  repetition.^^ 
Bassell  v.  Elmore,  48  N.  T.  561  (564),  citing  Terwilliger  v. 
Wands,  17  N.  Y.  54;  Fowles  v.  Bowen,  30  N.  Y.  20. 

It  is  said  in  Schoepfiin  v.  Coffey,  162  N.  Y.  12,  opinion  Mar- 
tin, J.  (17) :  "It  is  too  well  settled  to  be  now  questioned,  that 
one  who  utters  a  slander,  or  prints  and  publishes  a  libel,  is  not 
responsible  for  its  voluntary  and  unjustifiable  repetition,  without 
his  authority  or  request,  by  others  over  whom  he  has  no  control, 
and  who  thereby  make  themselves  liable  to  the  person  injured, 
and  that  such  repetition  cannot  be  considered  in  law  a  necessary, 
natural,  and  probable  consequence  of  the  original  slander  or  libel. 
(Newall  on  Defamation,  245;  MoaFs  Underbill  on  Torts,  145; 
McGregor  v.  Thwaites,  3  B.  &  C.  35.)  The  remedy  in  such  a  case 
would  be  against  the  party  who  printed  and  published  the  words 
thus  spoken,  and  not  against  the  one  speaking  them,  as  a  person 
is  not  liable  for  the  independent  illegal  acts  of  third  persons  in 
publishing  matters  which  may  have  been  uttered  by  him,  unless 
they  are  procured  by  him  to  be  published,  or  he  performed  some 
act  which  induced  their  publication.  (Ward  v.  Weeks,  7  Bing. 
211;  Olmsted  v.  Brown,  12  Barb.  657.)  The  repetition  of  de- 
famatory language  by  another  than  the  first  publisher  is  not  a 
natural  consequence  of  the  first  publication,  and,  therefore,  the 
loss  resulting  from  such  repetition  is  not  generally  attributable  to 
the  first  publisher.  This  rule  is  based  upon  the  principle  that 
every  person  who  repeats  a  slander  is  responsible  for  the  damage 
caused  by  such  repetition,  and  that  such  damage  is  not  the  proxi- 
mate and  natural  consequence  of  the  first  publication  of  the  slan- 
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der.  (Bassell  v.  Elmore,  48  K  Y.  564;  Fowles  v.  Bowen,  30 
K.  Y.  20;  Terwilliger  v.  Wands,  17  N.  Y.  57,  58;  Laidlaw  v. 
Sage,  158  K  Y.  73.)" 

For  the  rule  as  to  proof  of  repetition,  see  "Evidence,"  art. 
XIL 

ABTICIE  Vm. 

MALICE.  p, 


Subdivision  1.  Malice  generally  considered 716 

2.  Malice  in  law  718 

3.  Malice  in  fact 720 

SUBDIVISION  1. 
Malice  Generally  Consideieab 

Malice  has  two  significations.  First,  its  ordinary  meaning  of 
ill-will  against  the  person,  and  the  other  its  legal  signification 
which  is  a  wrongful  act  done  intentionally,  without  just  cause  or 
excuse.  The  first  implies  a  desire  and  intention  to  injure;  the 
latter  is  not  necessarily  so.  But  if  false  and  defamatory  state- 
ments are  made  without  sufiicient  cause  or  excuse,  they  are  legally 
malicious.  These  distinctions  have  been  denominated  malice  in 
fact,  and  malice  in  law.  The  first  indicating  actual  ill-will,  the 
second  simply  that  the  act  was  wrongful.  Champlin,  J.,  in  Bacon 
V.  Michigan  Cent.  B.  B.  Co.,  55  Mich.  222,  1  Am.  Lead.  Cas. 
193,  cited  in  Newell,  321. 

The  term  "  malice  "  has  a  two-fold  signification ;  there  is  malice 
in  law,  as  well  as  malice  in  fact.  In  the  former  and  legal  sense 
it  signifies  a  wrongful  act,  intentionally  done  without  any  justifica- 
tion or  excuse.  In  the  latter  and  popular  sense  it  means  ill-will 
toward  a  particular  person;  in  other  words,  an  actual  intention 
to  injure  or  defame  him.  Oilmer  v.  Eubank,  13  HI.  274,  cited  in 
Newell  323. 

Every  defamatory  publication  prima  facie  implies  malice  by 
the  author  and  publisher  toward  the  person  concerning  whom 
such  publication  is  made,  and  proof  of  malice  is  not  in  such  cases 
required  beyond  the  proof  of  the  publication  itself.  The  justifica- 
tion, excuse,  extenuation,  if  any,  must  be  shown  by  defendant. 
Privileged  communications,  however,  are  an  exception,  and  in 
such  cases  the  plaintiff  must  show  actual  malice  in  order  to  main- 
tain an  action.    Newell,  390. 
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Malice  is  defined  to  be  any  corrupt  or  wrong  motive  of  per- 
sonal spite  or  ill-will.  Fraser  (3d  ed.),  152,  citing  Royal 
Aquarium  Society  v.  Parkinson  (1892),  1  Q.  B.  434;  Stuart  v. 
Bell  (1891),  2  Q.  B.  351. 

Malice  in  law  simply  means  a  general  wickedness  of  intent  on 
the  part  of  the  person  and  depraved  inclination  to  do  harm,  or  to 
disregard  the  rights  or  safety  of  mankind  generally.  The  existence 
of  which  sentiments  is  made  manifest  by  mischievous  or  injurious 
acts  on  the  part  of  him  who  entertains  them.    Flood,  p.  32. 

The  word  "  malice,"  as  a  term  of  law,  has  a  meaning  somewhat 
different  from  that  which  it  possesses  in  ordinary  parlance.  In 
its  ordinary  sense,  "  malice  "  denotes  ill-will,  a  sentiment  of  hate 
or  spite,  especially  when  harbored  by  one  person  toward  another. 
The  word  is  so  employed  in  the  well-known  sentence  in  the  litany 
of  the  Church  of  England,  "  From  envy,  hatred,  and  malice," 
etc.  This  is  what  the  law  terms  "  malice  in  fact,"  "  actual  "  or 
*'  personal "  malice,  to  distinguish  it  from  the  legal  sense  attrib- 
uted to  the  term,  and  which,  from  being  used  in  such  a  sense,  is 
accordingly  designated  "  malice  in  law."  "  Malice  in  fact "  is, 
to  use  the  language  of  a  late  eminent  judge,  "  of  two  kinds  — 
either  personal  malice  against  an  individual,  or  that  sort  of  gen- 
eral violation  of  the  right  consideration  due  to  all  mankind  which 
may  not  be  personally  directed  against  any  one."  And  Lord  Jus- 
tice Brett,  in  a  comparatively  recent  case,  where  a  question  of 
privilege  arose,  said :  "  By  malice  here  I  mean,  not  a  pleading 
expression,  but  actual  malice,  or  what  is  termed  '  malice  in  fact ;' 
t.  e.,  a  wrong  feeling  in  the  defendant's  mind."  Newell  on  Libel 
and  Slander,  p.  315. 

Mr.  Justice  Stephens  says  of  the  word  "  malice :"  "  It  seldom 
has  any  meaning  except  a  misleading  one.  It  refers  not  to  inten- 
tion, but  to  motive,  and,  in  almost  all  legal  inquiries,  intention,  as 
distinguished  from  motive,  is  the  important  matter." 

Malice  is  essential  to  every  action  for  libel.  It  has  been  some- 
times divided  into  legal  malice,  or  malice  in  law,  and  actual  malice, 
'or  malice  in  fact.  These  terms  might  seem  to  imply  that  the  two 
kinds  of  malice  are  different  in  their  nature.  The  true  distinction, 
however,  is  not  in  the  malice  itself,  but  simply  in  the  evidence  by 
which  it  is  established.  In  all  ordinary  cases,  if  the  charge  or 
imputation  complained  of  is  injurious,  and  no  justifiable  motive 
for  making  it  is  apparent,  malice  is  inferred  from  the  falsity  of 
the  charge.     The  law,  in  such  cases,  does  not  impute  malice  not 
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existing  in  fact,  but  presumes  a  malicious  motive  for  making  a 
charge  which  is  both  false  and  injurious  when  no  other  motive 
appears.  Where,  however,  the  circumstances  show  that  the  de- 
fendant may  reasonably  be  supposed  to  have  had  a  just  and 
worthy  motive  for  making  the  charge,  then  the  law  ceases  to  infer 
malice  from  the  mere  falsity  of  the  charge,  and  requires  from 
the  plaintiff  other  proof  of  its  existence.  It  is  actual  malice  in 
either  case;  the  proof  only  is  different.  Lewis  v.  Chapman,  16 
N.  T.  372. 

Where  an  article  is  libelous  per  se,  and  has  been  shown  to  be 
false,  the  jury  may,  in  the  absence  of  privilege,  infer  the  existence 
of  the  express  malice  necessary  to  support  an  award  of  punitive 
damages  from  the  simple  fact  of  the  publication  of  the  article. 
Brandt  v.  Morning  Journal  Assn.,  81  App.  Div.  183,  80  N.  T. 
Supp.  1002. 

The  malice  of  one  defendant  cannot  be  imputed  to  others  with- 
out connecting  proof.  Krug  v.  Pitass,  162  N.  Y.  154,  reversing 
16  App.  Div.  480,  44  K  Y.  Supp.  864. 

•SUBDIVISION  2. 
MftUce  in  Uw. 

One  meaning  of  malice  is  absence  of  legal  excuse^  this  is  the 
sense  in  which  the  term  is  most  frequently  employed.  Substi- 
tute "  absence  of  legal  excuse  "  for  "  malice "  in  many  of  the 
opinions  in  the  reports  which  are  difficult  to  be  understood  and 
they  will  become  easily  intelligible.    Townshend,  76. 

Again  malice  in  legal  understanding  implies  no  more  than  will- 
fulness.   Townshend,  79. 

The  lawful  presumption  is  that  publication,  if  false  and  libel- 
ous, was  malicious.  Youmans  v.  Paine,  86  Hun,  479,  35  N.  Y. 
Supp.  50;  Van  Alstyne  v.  Rochester  Printing  Co.,  25  App.  Div. 
282,  49  K  Y.  Supp.  623. 

The  unprivileged  publication  of  matter  libelous  per  se  raises 
a  presumption  of  malice.  Hartman  v.  Morning  Journal  Assn., 
46  St.  Rep.  181,  19  N.  Y.  Supp.  398,  affirmed  138  N.  Y.  638.      * 

Malice  is  presumed  in  the  publication  of  an  article  respecting 
a  party  which  tends  to  expose  him  to  contempt  and  ridicule. 
O'Brien  v.  Bennett,  72  App.  Div.  367,  76  N.  Y.  Supp.  498. 

Malice  is  an  implication  of  law  from  the  false  and  injurious 
nature  of  the  charge.    It  is  inferred  from  the  fact  of  publication. 
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If  the  publication  is  libelous  upon  its  face  malice  is  a  conclusion 
of  law.  If  the  words  uttered  were  not  privileged  the  law  implies 
malice.  Root  v.  Ring,  7  Cow.  613,  4  Wend.  114;  Fry  v.  Bennett, 
5  Sandf .  54 ;  Washburn  v.  Cook,  3  Den.  110 ;  lAttlejohn  v.  Oreeley, 
13  Abb.  41 ;  Byam  v.  Collins,  111  K  Y.  143. 

Malice  may  be  inferred  where  a  libel  was  recklessly  published 
as  well  as  where  its  publication  is  induced  by  personal  ill-will* 
Young  v.  Fox,  26  App.  Div.  261,  49  N.  Y.  Supp.  634. 

Legal  malice  results  from  proof  of  the  transaction  which  the 
law  pronounces  wrongful,  and,  therefore,  malicious.  Howard  v. 
Sexton,  4  N.  Y.  160. 

Evidence  of  the  falsity  of  the  libelous  publication  is  evidence 
of  malice,  and  when  defendant  introduces  evidence  to  show  ab^ 
sence  of  actual  malice,  the  existence  of  such  malice  becomes  a 
question  of  fact  for  the  jury.  Crane  v.  Bennett,  77  App.  Div, 
102,  79  N.  Y,  Supp.  66. 

Belief  in  the  truth  of  a  publication  is  not  sufficient  to  relieve 
the  responsibility  of  the  publisher,  or  even  to  show  good  faith  on 
his  part  Hartman  v.  Morning  Journal  Assn.,  46  St  Kep.  181, 19 
N.  Y.  Supp.  398,  afltened  138  N.  Y.  688. 

Where  a  publication  is  made  in  wanton  or  reckless  disregard 
of  the  rights  of  plaintiff,  malice  is  predicated  thereon.  Shanks 
V.  Stumpf,  23  Misc.  Eep.  264,  61  N.  Y.  Supp.  154. 

In  an  action  for  libel  or  slander,  though  evidence  may  be  given 
to  increase  damages,  it  is  not  essential.  Bromage  v.  Prosser,  4 
B.  &  C.  257;  Ear  grave  v.  Le  Breton,  4  Burr.  2425. 

The  courts  look  at  the  effect  of  the  publication  not  at  the  in* 
tent  Haire  v.  Wilson,  9  B.  &  C.  643 ;  Fisher  v.  Clement,  10 
B.  &  C.  472. 

Even  a  finding  that  defendant  had  no  malicious  intent  by  the 
jury  will  not  avail  him ;  since  defendant  must  be  deemed  to  have 
intended  the  consequences  naturally  resulting  from  his  words. 
Wenden  v.  Ash,  13  C.  B.  845. 

Malice  so  far  as  the  law  requires  it  to  sustain  an  action  is  im- 
f)lied  from  the  publication  of  that  which  is  untrue.  The  law 
presuming  it  to  exist  in  such  case.  Express  malice  is  not  required 
to  sustain  an  action.    lAttlejohn  v.  Greeley,  13  Abb.  41. 

It  is  no  excuse  that  the  publication  was  made  accidentally  or 
inadvertently,  or  with  good  motives  or  in  an  honest  belief  in  ita 
truth.    Moore  v.  Francis,  121  N.  Y,  199. 
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SUBDIVISION  3. 
JCftUce  iit  Fact 

Eraser  (3d  ed.)  says,  at  page  155^  citing  atLthorities,  that 
malice  may  be  proved  either  by  showing  that  defendant  knew  the 
words  were  untrue  when  he  wrote  or  spoke  them,  or  that  they 
were  uttered  with  the  intention  of  injuring  the  plaintiff,  or  that  the 
plaintiff  and  defendant  were  rivals  and  had  previously  quarreled, 
or  that  the  defendant  was  actuated  by  personal  resentment  or  any 
other  wrong  motive.  It  is  even  held  that  unnecessarily  extensive 
publication  of  the  words,  or  other  unnecessary  violence  indicates 
malice.  Oerard  v.  Dickenson,  4  Eep.  18;  Peacock  v.  Beynal, 
2  B.  &  G.  151 ;  Hooper  v.  Truscott,  2  Scott,  672;  Oilpin  v.  Fow- 
ler,  9  Exch.  615;  Rogers  v.  Clifton,  3  Bos.  &  P.  587;  Jackson  r. 
Hopperton,  16  0.  B.  (N.  S.)  829;  Wright  v.  Woodgate,  2  C,  M.  & 
K.  578. 

"Although  a  man  may  use  excessive  language,  and  yet  have 
no  malice  in  his  mind."  Neville  v.  Fine  Arts  Insurance  Co. 
(1895),  2  Q.  B.  170. 

Express  malice  is  when  one  with  a  sedate,  deliberate  mind,  and 
formed  design  doth  kill  (or  injure)  another,  which  formed  de- 
sign is  evidenced  by  external  circumstances  discovering  that  in- 
ward intention,  as  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  him  bodily  (or  other)  harm* 
Newell  on  Libel  and  Slander,  317. 

Proof  of  express  malice  is  admissible  to  enhance  damages. 
Read  v.  Sweetzer,  6  Abb.  Pr.  (N.  S.)  9;  Frye  v.  Bennett,  28 
N.  T.  324. 

Malice  may  be  established  by  circumstances.  Cheritree  v.  Rog- 
gin,  67  Barb.  124. 

By  declarations  of  defendant  before  the  publication  complained 
of.    Rosenwald  v.  Hammersiein,  12  Daly,  377. 

In  an  action  for  charging  plaintiff  with  theft  a  threat  by  de- 
fendant to  "  follow  this  thing  out  if  it  costs  $100,  to  see  you 
discharged,"  was  held  to  be  properly  proven  to  show  malice. 
Wright  v.  Gregory,  9  App.  Div.  85,  41  N.  T.  Supp.  139. 

The  admission  in  evidence  of  statements  showing  ill-will  toward 
plaintiff,  made  several  years  before  the  alleged  libel,  by  one  of 
the  defendants,  who  did  not  know  of  the  article  until  after  its 
publication,  which  statements  had  not  been  heard  by,  or  com- 
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municated  to,  the  other  defendants  before  the  publication,  is  re- 
versible error,  as  the  general  malice  proved  thereby  did  not  cause 
or  prompt  the  publication.  Krug  v.  Pitass,  162  N.  Y.  154, 
reversing  16  App.  Div.  480,  44  N.  Y.  Supp.  864. 

Other  articles  written  by  the  same  person  containing  reference 
to  plaintiff,  showing  that  he  had  easy  means  of  ascertaining  the 
truth,  may  be  shown.  Morrison  v.  Press  Publishing  Co.,  38  St. 
Kep.  357. 

Beiteration  of  the  libel  stating  that  an  action  had  been  threat- 
ened and  a  retraction  demanded  may  be  shown  on  the  question 
of  malice.    Ward  v.  Deane,  32  St.  Eep.  270. 

Plaintiff  may  show  a  repetition  of  the  slanderous  charge  for  the 
purpose  of  showing  malice  by  way  of  enhancing  the  damages. 
Boot  V.  Lowndes,  6  HiU,  518;  Inman  v.  Foster,  8  Wend.  602; 
Titus  V.  Sumner,  44  N.  Y.  266 ;  Bassell  v.  Elmore,  48  N.  Y.  561 ; 
Johnson  v.  Brown,  57  N".  Y.  118;  Distin  v.  Rose,  7  Hun,  83. 
See  Fowles  v.  Bowen,  30  N.  Y.  20;  Frazier  v.  McClosJcey,  60 
X  Y.  337 ;  Flanders  v.  Oroff,  25  Hun,  553. 

But  plaintiff  is  not  entitled  to  prove  previous  utterances  other 
than  the  one  complained  of,  or  the  publication  of  prior  libels,  ac- 
tions for  which  are  not  barred  by  the  statute  of  limitations.  Doyle 
V.  Levy,  89  Hun,  350,  69  St.  Eep.  798,  35  N.  Y.  Supp.  434. 

Evidence  of  words  of  a  different  import  on  another  occasion 
are  not  admissible.    Howards  v.  Sexton,  4  N.  Y.  157. 

Nor  does  speaking  of  other  slanderous  words  after  action 
brought,  which  may  be  the  subject  of  another  suit.  Frazier  v. 
McCloskey,  60  N.  Y.  337. 

What  was  said  by  defendant  at  the  time  of  directing  the  pub- 
lication is  evidence  to  disprove  actual  malice  upon  the  question 
of  damages.    Taylor  v.  Church,  8  N.  Y.  452. 

Evidence  of  circumstances  tending  to  disprove  malice  is  not 
admissible  in  the  absence  of  proof  that  defendants  had  knowledge 
of  such  circumstances  at  the  time  of  the  publication.  Morey  v. 
Morning  Journal  Assn.,  17  St.  Eep.  266,  1  N.  Y.  Supp.  475. 

Privileged  communications  are  protected  from  the  presumption 
of  malice  usually  to  be  inferred.  When  it  appears  that  the  party 
had  just  occasion  for  speaking  the  words  deemed  slanderous, 
malice  is  not  to  be  presumed  and  additional  evidence  is  necessary 
to  establish  the  charge.  Presumption  of  malice  being  rebutted 
by  the  privilege,  plaintiff  must  show  that  defendant  was  influ- 
enced by  motives  other  than  the  mere  discharge  of  duty,  and  evi- 
46 
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dence  that  the  statement  was  false  is  not  sufficient  to  raise  the 
presumption  of  malice.  Ormsby  v.  Douglas,  37  N.  Y.  477,  cit- 
ing Howard  v.  Thompson,  21  Wend.  319. 

Where  a  communication  is  privileged,  the  question  of  good 
faith  in  its  publication,  actual  malice  as  distinguished  from  mal- 
ice presumed  from  publication,  and  also  belief  in  the  truth  of 
the  statement  are  matters  for  the  jury.  The  question  for  the  jury 
is  whether  the  circumstances  of  the  allegation  were  such  as  to 
repel  the  legal  inference  of  malice,  and  throw  upon  the  plaintiff 
the  burden  of  offering  evidence  of  its  existence  beyond  the  falsity 
of  the  charge.  Privileged  conmiunications  are  the  exception  to 
the  general  rule  as  to  malice,  and  the  burden  rests  on  the  plaintiff 
to  show  that  such  communications  are  within  the  exception.  Mat- 
tice  V.  Wilcox,  147  N.  Y.  624,  citing  Lewis  v.  Chapman,  16  N.  Y. 
369  (373) ;  Byam  v.  Collins,  111  N.  Y.  143;  Hamilton  v.  EnOj. 
81  N.  Y.  116. 

If  the  publication  is  privileged  plaintiff  must  show  express 
malice,  but  only  in  such  case.  Neil  v.  Fords,  Howard  dk  HuJhert, 
72  Hun,  12,  66  St.  Eep.  74,  26  N.  Y.  Supp.  406 ;  Youmans  v. 
Paine,  86  Hun,  479,  69  St.  Rep.  473,  35  N.  Y.  Supp.  50. 

It  is  not  the  duty  of  the  plaintiff  to  give  evidence  of  the  falsity 
of  the  libel  in  the  first  instance  except  in  the  case  of  a  qualifiedly 
privileged  communication  when  malice  is  a  necessary  ingredient 
of  the  cause  of  action,  and  evidence  of  the  falsity  of  the  defama- 
tory cause  of  action  may  be  given  to  defeat  the  privilege.  Rem- 
sen  V.  Bryant,  24  Misc.  Rep.  238,  52  N.  Y.  Supp.  615,  distin- 
guishing Samuels  v.  Evening  Mail  Assn,,  75  N.  Y.  604 ;  McFad- 
den  V.  Morning  Journal  Assn.,  28  App.  Div.  508,  61  N.  Y.  Supp. 
275. 

Where  the  communication  alleged  to  be  libelous  is  privileged 
the  court  will  not  imply  malice  from  the  mere  fact  of  the  publi- 
cation, and  without  proof  of  malice,  express  or  implied,  there  can 
be  no  recovery.  Oinsberg  v.  Union  Surety  £  Guaranty  Co.,  68 
App.  Div.  141,  74  N.  Y.  Supp.  561. 

The  privilege  accorded  to  journalists  and  regular  correspond- 
ents, in  writing  and  commenting  upon  current  affairs,  is  not  a 
defense  if  it  appears  that  such  privilege  has  been  used  as  a  means 
of  gratifying  malice.     Hart  v.  Townsend,  67  How.  Pr.  88. 

In  an  action  for  libel  it  is  competent  to  prove  as  against  a  news- 
paper corporation  the  ill-will  or  malice  of  the  reporter  who  wrote 
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the  article  for  the  purpose  of  recovering  punitive  damages.  Clifford 
V.  Press  Publishing  Co.,  78  App.  Div.  79,  79  N.  Y.  Supp.  767. 

For  further  authorities  bearing  on  the  question  of  malice,  see 
"Evidence"  and  "Privileged  Communications." 

ABTICLE  IZ. 
DEFENSES.  ,^^^ 

Subdivision  1.  Justification ,. 723 

2.  Mitigation 726 

3.  Privil^ed  communications 731 

4.  Fair  conmient  and  criticism  . ...  ••.... 759 

5.  Former  recovery 763 

SUBDIVISION  1. 
Justification. 

It  is  a  good  defense  to  an  action  for  libel  and  slander  that  the 
words  are  true  in  substance  and  in  fact  Fraser  on  Libel  and  Slan- 
der (3d  ed.),  82. 

The  publication  of  the  truth  is,  as  to  a  civil  action,  absolutely 
privileged.     Townshend  on  Libel,  327. 

In  all  civil  actions  for  libel  and  slander  the  truth  of  the  publica- 
tion is  a  complete  defense.  18  Am.  &  Eng.  Encyc.  of  Law  (2d 
ed.),  1067. 

In  civil  actions,  and  against  a  party  coming  into  a  court  of 
justice  on  a  claim  for  damages,  it  has  long  been  the  rule  of  com- 
mon law  that  the  truth  of  the  facts  imputed  constituting  the 
slanderous  or  libelous  charge  may  be  pleaded  by  way  of  justifi- 
cation, and  if  proved,  constitute  a  good  bar  to  the  action.  In  such 
case,  of  course,  the  motive  and  purpose  are  immaterial  and  cannot 
be  the  subject  of  inquiry.  The  rule  proceeds  upon  the  principle 
that  whatever  is  the  motive,  if  the  charge  against  the  individual 
suing  is  true,  if  he  is  in  fact  guilty  of  the  crime  or  disgraceful 
conduct  imputed  to  him,  he  has  sustained  no  damage  for  which  he 
can  claim  redress  in  a  court  of  justice.    Newell,  795. 

In  civil  actions  where  the  truth  of  the  alleged  libel  is  pleaded 
in  justification,  it  may  be  proved  as  a  complete  bar  to  the  suit, 
and  in  such  action  the  motives  with  which  the  publication  was 
made  are  not  material.     Joannes  v.  Jennings,  6  T.  &  C.  138, 
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citing  Boot  v.  King,  7  Cow.  613,  s.  o.,  4  Wend.  113 ;  Baum  v. 
Clause,  6  Hill,  196,  where  it  is  said,  "  Our  laws  allow  a  man  to 
speak  the  truth,  although  it  be  done  maliciously." 

The  defendant  may  prove  the  truth  of  the  charge,  notwithstand- 
ing that  the  plaintiff  has  received  a  pardon  for  the  matter  on  which 
the  statement  is  based.    Baum  v.  Clause,  5  Hill,  196. 

While  the  truth  of  a  libel  is  a  complete  defense  it  must  be 
pleaded  either  in  justification  or  in  mitigation.  Boeber  v.  New 
York  Stoats  Zeitung,  1  App.  Div.  427,  37  N".  Y.  Supp.  255. 

Where  the  truth  is  pleaded  as  a  justification,  it  may  be  proven 
as  a  complete  bar  to  the  action.  Joannes  v.  Jennings,  6  T.  &  C. 
138 ;  George  v.  Jennings,  4  Hun,  66. 

The  justification,  however,  must  be  as  broad  as  the  charge,  and 
of  the  very  charge  attempted  to  be  justified.  Townshend,  332 ; 
Bissell  V.  Cornell,  24  Wend.  364;  Stilwell  v.  Barter,  19  Wend. 
478;  Fidler  v.  Delevan,  20  Wend.  57;  Powers  v.  Skinner,  1 
Wend.  451 ;  Cooper  v.  Barber,  24  Wend.  105 ;  McKinly  v.  Bob, 
20  Johns.  351;  Ormsby  v.  Douglass,  2  Abb.  Pr.  407;  Herr  v. 
Bamberg,  10  How.  Pr.  128 ;  Fletcher  v.  Jones,  64  Hun,  274, 19  X. 
Y.  Supp.  47 ;  Jaycocks  v.  Ayres,  7  How.  215 ;  Loveland  v.  Hosmer, 
8  How.  215 ;  Hathom  v.  Congress  Spring  Co.,  44  Hun,  608 ;  Bald- 
win V.  Oenung,  74  !N".  Y.  Supp.  835 ;  Lanpher  v.  Clark,  77  Hun, 
606,  29  N.  Y.  Supp.  107. 

The  truth  of  the  statement  to  constitute  a  defense  must  be  sub- 
stantially made  out  in  its  entirety,  though  justification  need  not 
be  identical  in  letter  and  form.  Miller  v.  Donovan,  16  Misc.  Rep. 
453,  39  X.  Y.  Supp.  820.  See  also  Huff  v.  Bennett,  6  N.  Y.  337 ; 
Daly  V.  Byrne,  1  Abb.  K  O.  150. 

The  general  rule  that  the  justification  must  be  as  broad  as  the 
libel  charged  is  reiterated  in  Brush  v.  Blot,  16  App.  Div.  80,  44 
K  Y.  Supp.  1073 ;  Young  v.  Fox,  26  App.  Div.  268,  49  N.  Y. 
Supp.  634 ;  Morse  v.  Press  Pub.  Co.,  49  App.  Div.  376,  63  K  Y. 
Supp.  423. 

A  pleading  of  justification  which  relates  to  portions  only  of  the 
publication,  and  which  is  not  pleaded  as  a  partial  defense  or  in 
mitigation,  is  not  sufficient.    Sawyer  v.  Bennett,  49  St.  Eep.  774. 

But  the  rule  of  pleading  that  the  justification  shall  be  as  broad 
as  the  charge  does  not  mean  that  in  answering  justification  must 
be  broad  enough  to  embrace  every  slanderous  charge  contained  in 
the  complaint     When  several  separate  and  distinct  things  are 
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charged  the  defendant  may  justify  as  to  one^  though  he  fails  as  to 
the  others.  Lanpher  v.  Clark,  149  N.  Y.  472 ;  Holmes  v.  Jones, 
121  N.  Y.  461. 

In  the  following  cases  it  was  held  that  the  justification  was  not 
sufficiently  broad  to  constitute  a  defense:  Blocks  v.  Bemis,  8 
Johns.  456 ;  Oenet  v.  Mitchell,  7  Johns.  120 ;  Biggs  v.  Deniston,  3 
Johns.  Cas.  198 ;  Littlejohn  v.  QreeUy,  13  Abb.  Pr.  41 ;  Loveland 
V.  Hosmer,  8  How.  215 ;  Tobin  v.  Sykes,  71  Hun,  469,  24  N.  Y. 
Supp.  943 ;  Jasper  v.  Press  Pub.  Co.,  76  Hun,  64,  27  N.  Y.  Supp. 
619,  affirmed  149  K  Y.  612;  Palmer  v.  Haight,  2  Barb.  210; 
Andrews  v.  Vanduzer,  11  Johns.  38;  Morse  v.  Press  Pub.  Co., 
49  App.  Div.  375,  63  N.  Y.  Supp.  423. 

The  plaintiff  can  never  properly  be  permitted  to  give  evidence 
of  the  falsity  of  the  defamatory  matter  unless  in  rebuttal  of  evi- 
dence of  its  truth.  Bemsen  v.  Bryant,  24  Misc.  Eep.  238,  52 
K".  Y.  Supp.  515,  citing  Prince  v.  Brooklyn  Eagle,  16  Misc.  Rep. 
186,  37  N.  Y.  Supp.  250;  Ullrich  v.  N  Y.  Press  Co.,  23  Misc. 
Eep.  168,  50  N.  Y.  Supp.  788 ;  Shanks  v.  Stumpf,  23  Misc.  Rep. 
264,  51  N.  Y.  Supp.  154;  Cady  v.  Brooklyn  Union  Pub.  Co.,  23 
Misc.  Rep.  409,  51  N.  Y.  Supp.  198.  But  see  Stafford  v.  Morn- 
ing Journal,  68  Hun,  467,  22  K  Y.  Supp.  1008. 

The  burden  of  proving  facts  constituting  justification  is  upon 
the  defendant  Clemens  v.  Mellon,  27  App.  Div.  349,  49  N.  Y. 
Supp,  1129. 

It  is  no  defense  by  way  of  justification  that  the  charge  was 
made  upon  information  received  from  others.  Heyler  v.  N.  Y. 
News  Pub.  Co.,  71  Hun,  4,  24  N.  Y.  Supp.  499,  affirmed  without 
opinion  148  N.  Y.  734.  See  Maeske  v.  Smith,  85  St.  Rep.  541, 
12  N.  Y.  Supp.  423 ;  Byer  v.  Firemcm's  Journal  Co.,  11  Daly, 
251 ;  Skinner  v.  Powers,  1  Wend.  451 ;  Inman  v.  Foster,  8  Wend. 
602 ;  Van  Benschotten  v.  Yaple,  13  How.  97. 

A  plea  of  justification  precludes  defendant  from  claiming  that 
the  publication  was  an  act  of  his  agent  only.  Youmans  v.  Paine, 
86  Hun,  479,  reversed  153  N.  Y.  214. 

In  order  to  justify  a  charge  of  perjury  the  evidence  must  be 
such  as  would  be  sufficient  to  convict  the  plaintiff  on  an  indict- 
ment for  perjury.  Woodbeck  v.  Keller,  6  Cow.  118;  Clark  v. 
Dibble,  16  Wend.  601.    But  see  Hopkins  v.  Smith,  3  Barb.  599. 

The  provision  of  section  8,  article  1  of  the  Constitution  referring 
to  libel  that  "  if  it  shall  appear  to  the  jury  that  the  matter  charged 
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as  libelous  is  true,  and  was  published  with  good  motives,  and  for 
justifiable  ends,  the  parties  shall  be  acquitted,^'  applies  only  to 
criminal  prosecution.    Oeorge  v.  Jennings,  4  Hun,  66. 

The  defense  of  justification  is  more  fully  considered  under 
Pleading,  Art  XI,  and  Evidence,  Art  XII,  Subd.  3. 

SUBDIVISION  2. 
MitigaUoB. 

By  section  536  of  the  Code  it  is  provided  that  in  an  action  for 
libel  or  slander  the  defendant  may  prove  mitigating  circumstances 
notwithstanding  that  he  has  pleaded  and  attempted  to  prove  justi- 
fication.   What  constitutes  such  proof  is  defined  by  section  536. 

Mitigating  circimistances  are  such  as  tend  to  show  the  absence 
of  malice,  although  not  tending  to  prove  the  truth  of  the  charge. 
Newell,  889. 

Evidence  in  mitigation  must  consist  of  those  circumstances 
which,  while  not  arising  to  the  dignity  of  a  justification  of  the 
charge  as  true,  yet  do  in  an  appreciable  degree  tend  toward  that 
end,  and  thus  permit  of  the  inference  that  the  defendant  was  not 
actuated  by  malice  in  publishing  the  libel.  They  must  be  of  such  a 
nature  as  to  show  that  the  defendant,  though  mistaken,  believed 
the  charge  to  be  true  when  it  was  made.  The  mitigating  facts  must 
be  connected  or  bear  upon  the  defamatory  matter.  Mattice  v.  Wil- 
cox, 147  K  T.  624,  citing  Bush  v.  Prosser,  11  N.  Y.  347;  Hamil- 
ton V.  Eno,  81  N.  Y.  106 ;  Bisbey  v.  Shaw,  12  N.  Y.  67.  Cited  in 
turn  in  Oray  v.  Brooklyn  Union  Publishing  Co.,  35  App.  Div. 
286,  55  K  Y.  Supp.  35. 

Mitigating  circumstances,  under  the  old  system  when  justifica- 
tion was  set  up,  could  not  be  proved  because  they  did  not  amount 
to  a  justification.  Mattice  v.  Wilcox,  147  N".  Y.  634,  citing  Bush 
V.  Prosser,  11  K  Y.  347 ;  Bisbey  v.  Shaw,  12  K  Y.  67. 

The  latter  case  states  that  the  Code  has  changed  the  law  in  this 
respect,  and  that  the  defendant  may  now  allege  the  truth  of  the 
charge  in  justification,  and  also  facts  tending  to  prove  the  truth  in 
mitigation  of  damages,  and  although  the  evidence  fails  to  prove 
justification  he  is  entitled  to  have  it  submitted  to  the  jury  on  miti- 
gation of  damages. 

Matter  by  way  of  mitigation  must  be  such  as  tends  to  furnish 
some  excuse  for  publishing  the  libel  complained  of.     Hess  v. 
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New  York  Press  Co.,  26  App.  Div.  73,  49  N.  Y.  Supp.  894,  citing 
Hartman  v.  Morning  Journal  Association,  46  St  Rep.  184,  19 
J?".  Y.  Supp.  398;  Hagar  v.  Tibhits,  2  Abb.  Pr.  (N.  S.)  102,  to 
the  point  that  a  party  cannot  shelter  himself  against  the  conse- 
quences of  the  alleged  slander  by  proof  that  he  had  information 
as  to  the  fact  from  another,  and  that  mere  belief  in  the  truth  of  the 
statement  is  not  sufficient  to  constitute  good  faith,  and  is  not  ad- 
missible in  mitigation. 

The  same  rule  is  laid  down  in  Shanks  v.  Stumpf,  23  Misc.  Rep. 
264,  61  N".  Y.  Supp.  154,  holding  also  that  a  mere  general  aver- 
ment of  the  truth  of  the  libel  does  not  amount  to  a  defense  either 
by  way  of  justification  or  mitigation,  unless  in  a  case  where  a  libel 
itself  consists  of  a  specific  statement  of  facts,  citing  Wackier  v. 
Quenzer,  29  N.  Y.  547;  McKane  v.  Brooklyn  Citizen,  53  Hun, 
132,  6  N".  Y.  Supp,  171 ;  Kingsley  v.  Kingsley,  79  Hun,  569,  29 
N.  Y.  Supp.  921 ;  Lanpher  v.  Clark,  149  N.  Y.  471. 

Evidence  in  mitigation  extends  only  to  punitive  damages,  and 
has  no  bearing  upon  compensatory  damages.  Young  v.  Fox,  26 
App.  Div.  261,  49  N.  Y.  Supp.  6M;Wuensch  v.  Morning  Journal 
Assn.,  4  App.  Div.  110  (115),  38  N.  Y.  Supp.  605. 

Matter  in  mitigation  operates  only  to  prevent  the  recovery  to  ex- 
emplary, damages,  but  is  not  effectual  to  reduce  the  amount  of 
damages  actually  sustained.  Hartman  v.  Morning  Journal  Assn., 
46  St.  Rep.  181,  19  N.  Y.  Supp.  398. 

While  it  may  be  shown  in  mitigation  of  damages  that  the  libel- 
ous paragraph  was  copied  from  a  newspaper,  and  hence  believed 
to  be  true,  it  may  not  be  shown  that  other  journals  published  the 
same  statement  simultaneously  or  subsequent  to  the  publication 
complained  of,  or  that  the  alleged  libel  appeared  in  another  news- 
paper from  which  plaintiff  has  already  recovered  damages.  Pah 
mer  v.  Matthews,  162  N.  Y.  100  (103),  citing  numerous  author- 
ities. 

In  Remsen  v.  Bryant,  24  Misc.  Rep.  238,  52  N.  Y.  Supp.  515, 

it  is  said  that  malice  has  nothing  to  do  with  the  question  whether 

.  the  plaintiff  shall  recover  actual  damages  in  actions  of  slander  or 

libel,  but  only  with  the  question  as  to  whether  "  smart "  money 

shall  be  added. 

The  promulgation  of  rules  issued  by  the  defendant  to  his  em- 
ployees is  not  competent  in  mitigation  of  damages.  O'Brien  v. 
Bennett,  59  App.  Div.  623,  69  N.  Y.  Supp.  298 ;  McMahon  v. 
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Bennett,  31  App.  Div.  16,  52  K  Y.  Supp.  390;  Morgan  v^ 
Bennett,  44  App.  Div.  323,  60  N.  Y.  Supp.  619. 

It  was  said  in  Bisbey  v.  Shaw,  12  N.  Y.  67,  that  by  enabling 
defendant  to  place  his  defense  of  mitigation  on  the  record,  the 
technical  objection  of  surprise  is  removed  upon  which  that  de- 
fense was  formerly  excluded  and  by  the  rule  authorizing  defend- 
ant to  couple  the  defense  of  mitigation  with  justification,  defend- 
ant is  able  to  avail  himself  of  either  one  or  the  other  according  to 
proof. 

The  language  of  the  court  in  Klinck  v.  Colby,  46  K".  Y.  427> 
that  "  in  an  action  for  libel,  where  under  an  answer  proper  to  the 
end,  the  defendant  has  shown  that  the  communication  was  privi- 
leged, his  further  answer  of  justification  of  the  truth  of  the  charge, 
though  without  proof  given  to  sustain  it,  may  not  be  taken  into 
consideration  of  evidence  of  malice,  and  in  aggravation  of  dam- 
ages "  is  considered  and  explained  in  Cntikshank  v.  Gordon,  IIS 
N.  Y.  178  (185),  referring  to  Distin  v.  Rose,  69  N.  Y.  122,  the 
court  holding  per  Follett,  Ch.  J.,  that  the  authorization  of  pleas 
in  mitigation  is  not  a  licenad  ft5r  their  interposition  in  bad  faith 
and  for  the  purpose  of  injuring  the  reputation  of  the  plaintiff, 
and  that  when  they  are  interposed  for  that  purpose  the  fact  may 
be  considered  by  the  jury. 

These  authorities  were  followed  by  Holmes  v.  Jones,  121  N.  Y. 
461,  where  a  charge  that  if  the  plaintiff  fail  to  establish  the  justi- 
fication set  up  in  his  answer,  a  jury  could  determine  whether  it 
was  set  up  in  good  or  bad  faith,  and  if  they  believe  it  was  set  up 
in  bad  faith,  they  could  consider  it  in  estimating  damages,  was 
held  to  be  no  error  upon  the  authority  of  the  cases  cited  above. 

The  rule  as  now  laid  down  by  the  courts  as  to  matter  in  miti- 
gation is  that  it  must  be  of  such  a  nature  as  to  show  that  defendant, 
though  mistaken,  believed  the  charge  to  be  true  when  it  was  made. 
Thus  permitting  an  inference  that  defendant  was  not  actuated  by 
malice.  It  must  be  connected  with  or  bear  upon  the  defamatory 
charge.  Mattice  v.  Wilcox,  147  N.  Y.  624  (634)  ;  Oray  v.  Brook- 
lyn Union  Publish.  Co.,  35  Auu.  Div.  286  (288),  56  N.  Y.  Supp. 
35. 

The  general  character  of  the  plaintiff  may  be  shown  in  mitiga- 
tion of  damages,  but  no  mere  reports  or  rumors,  not  amounting  to 
proof  of  general  character,  nor  information  obtained  by  the  de- 
fendant from  others  as  to  the  truth  of  the  charge,  unless  accom- 


Digitized  by  VjOOQIC 


LIBEL   AKD    8LANDBB.  729 


Art.  9.    Defenses. 


panied  by  proof  that  such  information  is  true,  can  be  received 
for  the  purpose  of  rebutting  the  presumption  of  malice.  Facts  and 
circumstances  which  tend  to  disprove  malice  by  showing  that  the 
defendant,  though  mistaken,  believed  the  charge  to  be  true  when 
it  was  made,  may  be  given  in  evidence  in  mitigation  of  damages^ 
Hatfield  v.  Lasher,  81  N.  Y.  246,  citing  Bush  v.  Prosser,  11  N. 
Y.  347 ;  Bisbey  v.  Shaw,  12  N.  Y.  67.  It  is  said  in  Hatfield  v. 
Lasher,  supra,  that  it  was  formerly  held  that  evidence  was  admissi- 
ble that  there  are  reports  abroad  that  the  plaintiff  was  guilty  of 
practices  like  those  charged,  but  it  is  said  that  this  is  not  the  rule 
in  this  State.  Citing  Root  v.  King,  7  Cow.  629 ;  Oilman  v.  Lowell,, 
8  Wend.  679. 

In  Willover  v.  Hill,  72  N".  Y.  36,  it  was  held  that  evidence  waa 
admissible  by  defendant  showing  the  repetition  of  what  he  had 
heard,  but  that  it  could  only  be  given  by  showing  that  the  reports 
were  brought  to  the  defendant's  attention  before  utterance  of  the 
slanderous  words. 

It  is  not  a  legal  excuse  that  a  newspaper  publishes  defamatory 
matter  accidentally  or  inadvertently  or  with  good  motives  and  in. 
an  honest  belief  of  its  truth.    Moore  v.  Francis,  121  N.  Y.  199. 

An  answer  setting  up  that  the  defendant  made  the  publication 
at  the  request,  and  on  the  information,  of  third  persons,  was  held 
to  be  not  a  mitigating  circumstance  in  Hager  v.  Tibbitts,  2  Abb. 
Pr.  (N.  S.)  97.  This  case  does  not  appear  to  have  been  subse- 
quently cited. 

The  same  rule  was  held  in  Purple  v.  Horton,  13  Wend.  9,  al- 
though it  was  held  in  Skinner  v.  Powers,  1  Wend.  451,  that,  where 
an  article  was  the  publication  of  rumors  affecting  plaintiff,  de- 
fendant might  show  in  mitigation  that  such  rumors  really  existed. 

Where  there  is  a  partial  justification,  it  is  error  to  instruct  the 
jury  that  the  action  is  wholly  undefended,  since  a  partial  justifica- 
tion may  be  considered  in  mitigation.  Bennet  v.  Smith,  23 
Him,  50. 

That  others  had  published  the  libel,  which  fact  was  unknown 
to  the  defendant  when  the  publication  complained  of  was  made,  or 
that  actions  had  been  commenced  against  others  for  the  publication, 
is  inadmissible  in  mitigation.  Palmar  v.  Matthews,  162  N.  Y, 
100. 

Facts  occurring  after  the  publication  of  the  libel  are  not  com- 
petent in  mitigation.    Hatfisld  v.  Lasher,  81  N.  Y.  247,  cited  in 
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Orant  v.  Herald  Co,,  42  App.  Div.  354,  59  N.  Y.  Supp.  84; 
Wuensch  v.  Morning  Journal  Assn.,  4  App.  Div.  110,  38  N.  Y. 
Supp.  605 ;  Oray  v.  Brooklyn  Union  Pub.  Co.,  35  App.  Div.  286, 
55  K  Y.  Supp.  35. 

Only  such  matters  are  competent  in  mitigation  of  damages  aa 
are  known  to  the  defendant  before  or  at  the  time  of  uttering  the 
slanderous  words.  Lanpher  v.  Clark,  77  Hun,  506,  29  N.  Y. 
Supp.  107. 

It  may  be  shown  in  mitigation  that  the  plaintiff  had  been  im- 
provident in  the  discharge  of  his  duties  as  administrator.  Hart  v. 
Bun  Printing  &  Pub.  Asm.,  79  Hun,  358,  29  N.  Y.  Supp.  434. 

Or  that  the  defendant's  bams  were  destroyed  on  a  certain  date 
by  an  incendiary  fire,  and  that  the  plaintiff  had  a  motive  for 
burning  the  bams.  Warner  v.  Southall,  31  App.  Div.  376,  52 
K.  Y.  Supp.  320. 

It  seems  that  where  an  action  for  libel  is  commenced  without 
any  request  from  the  plaintiff  for  a  retraction  of  the  charge,  and 
the  defendant  thereafter  publishes  a  fair  and  full  retraction,  this 
may  be  proved  in  mitigation  of  damages  before  the  jury.  But  the 
mere  offer  to  publish  a  retraction  cannot  be  shown.  Turton  v. 
New  York  Recorder  Co,,  144  N.  Y.  144. 

The  defendant  may  show  the  receipt  of  communications  of 
similar  purport  from  third  persons  before  uttering  the  slanderous 
words,  which  he  believed  to  be  true.  Lally  v.  Emery,  79  Hun, 
560,  29  K  Y.  Supp.  888. 

In  mitigation,  defendant  may  show  facts  tending  to  establish 
truth  of  the  charge.  Putnam  v.  Press  Pub.  Co.,  46  App.  Div. 
600,  62  K  Y.  Supp.  110;  Feeley  v.  Jones,  79  Hun,  18,  29  N.  Y. 
Supp.  446 ;  Roeber  v.  New  Yorker  Staats  Zeitung,  1  App.  Div. 
427,  37  K  Y.  Supp.  255,  2  App.  Div.  163,  37  K  Y.  Supp.  719; 
Lawson  v.  Morning  Journal  Assn.,  32  App.  Div.  71,  52  N.  Y. 
Supp.  484. 

Publication  with  good  motive  may  be  alleged  by  way  of  miti- 
gation.   Jeffras  v.  McKillop  &  Sprague,  2  Him,  351,  4  S.  C.  578. 

That  words  were  spoken  in  the  heat  of  passion,  not  intended  to 
be  slanderous  in  meaning,  may  be  considered  in  mitigation.  Court- 
ney  v.  Mannheim,  39  St.  Rep.  125,  14  N".  Y.  Supp.  929. 

Plea  in  mitigation,  and  the  evidence  which  may  be  given  in 
mitigation  of  damages,  are  considered  more  fully  under  the  heads 
of  "  Pleading  '^  and  "  Evidence,"  respectively. 
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SUBDIVISION  3. 
PriTilesed  Commimicatioiii. 

PAGE. 

Section  1.  Privilege  defined  and  classified 731 

2.  Absolute  privilege  • . ., 788 

3.  Qualified  privil^e 746 

§  1.  Priyilege  defined  and  olasiified. —  In  some  cases  the  occa- 
sion of  a  publication  which  would  be  otherwise  libelous  or  slander- 
ous is,  by  reason  of  convenience  and  in  the  interests  of  society,  ex- 
cusable, and,  therefore,  termed  a  privileged  communication.  Such 
an  occasion  rebuts  the  inference  of  malice  ordinarily  arising  from 
a  statement  prejudicial  to  the  character  of  plaintiff,  and  places 
on  plaintiff  the  burden  of  showing  that  the  publication  was  mali- 
cious. To  entitle  a  communication  to  be  privileged,  it  must  be 
made  in  good  faith  upon  a  subject  in  which  the  party  now  has  an 
interest,  or  believes  he  had  an  interest.  It  is  a  defense  to  an  action 
for  libel  or  slander  to  prove  that  the  circumstances  under  which 
the  defamatory  words  were  published  were  such  as  to  entitle  the 
defendant  to  state  what  he  honestly  believes,  and,  even  though 
the  statement  may  be  proved  or  admitted  to  be  false,  still  its  pub- 
lication does  not  afford  ground  for  acting  by  reason  of  its  being 
privileged.  In  many  cases  there  must  be  a  legal  immunity  for  free 
speaking,  unjust  would  it  seem  were  it  otherwise,  and  that  that 
duty  offers  a  responsibility  to  speak  openly  and  fearlessly.  The 
reasons  for  giving  a  person  protection  are,  however,  not  the  same 
in  all  cases.  In  some  they  are  termed  "  absolute,"  or  "  conclu- 
sive," and  in  others  the  privilege  is  a  conditional  one,  and  they 
have  been  thus  specified  by  the  authorities,  although,  in  the  cases 
classified  as  "  absolute  privilege,"  there  are  limitations  which 
would  seem  to  render  the  use  of  the  term  "  absolute  "  in  most 
cases  relative  in  contradistinction  to  "  conditional "  privilege, 
rather  than  to  denote  the  absolute  right  on  the  part  of  the  person 
to  speak  or  write  as  he  deems  fit  and  proper.  Newell,  389; 
Odgers,  181 ;  18  Am.  &  Eng.  Encyc.  of  Law,  1023 ;  Cooley  on 
Torts,  210. 

The  doctrine  of  privileged  communications  is  only  a  special 
example  of  a  great  law  of  privilege  pertaining  to  human  affairs 
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generally,  to  wit,  the  right  to  inflict  harm  upon  another  in  just  so 
far  as  may  reasonably  be  deemed  necessaiy  for  one's  own  protec- 
tion, or  for  the  protection  of  another,  where  that  is  proper.  So 
far  others  must  yield,  or  the  vindication  of  rights  in  many  cases 
•would  be  an  empty  name;  but  further  no  one  is  required  to  give 
way.     Bigelow  on  Torts,  164,  165. 

A  privileged  communication  is  one  made  in  good  faith  upon 
any  subject-matter  in  which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has,  or  honestly  believes  he  has, 
a  duty  to  the  person  having  a  corresponding  interest  or  duty,  and 
which  contains  matter  which,  without  the  occasion  upon  which  it 
is  made,  would  be  defamatory  and  actionable.  In  other  words,  the 
occasion  on  which  the  communication  was  made  rebuts  the  infer^ 
ence  of  malice  prima  facie  arising  from  a  statement  prejudicial 
to  the  character  of  the  plaintiflF,  and  puts  upon  the  plaintiff  the 
burden  of  proving  actual  malice.    Newell,  388,  citing  Flood,  208. 

In  certain  cases,  even  though  the  matter  complained  of  is  de- 
famatory, in  the  interests  of  public  policy  no  liability  attaches  to 
the  publication  thereof ;  in  other  words,  the  occasion  is  privileged. 
Fraser,  99. 

Although  the  theory  of  the  law  seems  to  rest  entirely  upon  na- 
tural presumption  of  intention,  it  is  pretty  clear  that,  in  determin- 
ing the  limits  of  privilege,  the  courts  have  been  almost  wholly 
guided  by  considerations  of  public  or  general  expediency.  Ency- 
clopsedia  Britannica,  505. 

Malice  in  relation  to  a  privileged  occasion  is  defined  in  Royal 
'Aquarium  8oc.  v.  Parkinson  (1892),  1  Q.  B.  434,  as  follows: 
**  The  question  is  whether  the  defendant  is  using  the  occasion  hon- 
estly or  abusing  it.  If  a  person,  on  such  an  occasion,  states  what 
he  knows  to  be  untrue,  no  one  evelr  doubted  he  would  be  abusing 
the  occasion."  Again,  the  occasion  must  be  made  use  of  bona  fide 
and  without  malice;  he  is  not  entitled  1;o  the  protection  of  the 
privilege  if  he  uses  the  occasion  for  some  indirect  or  wrong  motive. 

The  description  of  cases  recognized  as  privileged  communica- 
tions must  be  understood  as  exceptions  to  the  general  rule,  by 
which,  in  case  of  a  libelous  publication,  the  law  implies  malice  and 
infers  some  damage,  as  being  founded  upon  some  apparently  recog- 
nized obligation  or  motive,  legal,  social,  or  moral,  which  may  fairly 
be  presumed  to  have  led  to  the  publication,  and,  therefore,  prima 
facie  relieves  it  from  that  just  implication  from  which  the  general 
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law  is  deduced.     White  v.  Nichols,  3  How.  (TJ.  S.)  266  (291), 
cited  Byam  v.  Collins,  111  N.  Y.  143  (150). 

The  language  of  Lord  Campbell,  in  Harrison  v.  Biish,  5  Ellis  & 
BL,  2  B.  344  cited  in  Van  Wyck  v.  Aspinwall,  17  N.  Y.  193, 
and  again  in  Byam  v.  Collins,  111  N.  Y.  150,  opinion  Earl,  J., 
defines  a  class  of  privilege  as  follows:  ^^A  communication  made 
bona  fide  upon  any  subject-matter  in  which  the  party  communi- 
cating has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is 
privil^ed  if  made  to  a  person  having  a  corresponding  interest  or 
duty,  although  it  contained  incriminating  matter  which,  without 
this  privilege,  would  be  slanderous  and  actionable,  and  this  though 
the  duty  be  not  a  legal  one,  but  only  a  moral  or  social  duty  of  im- 
perfect obligation."  Judge  Earl  adds  that  this  statement  has  been 
generally  approved  by  judges  and  text-writers  since,  and  further 
cites  Toogood  v.  Spyring,  1  Cr.,  M.  &  R.  Exch.  181,  where  it  was 
said  that  the  law  considered  a  libelous  "  publication  as  malicious 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public 
or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his 
own  affairs  in  matters  where  his  interests  are  concerned."  Adding 
that  this  statement  of  the  rule  was  approved  by  Folger,  J.,  in 
Klinch  V.  Colby,  46  N.  Y.  427,  and  Hamilton  v.  Eno,  81  K.  Y. 
116. 

A  privileged  communication  is  defined  by  the  Penal  Code  as 
follows : 

"  §  253.  Privileged  communications. —  A  communication  made 
to  a  person  entitled  to,  or  interested  in,  the  communication,  by 
one  who  was  also  interested  in  or  entitled  to  make  it,  or  who  stood 
in  such  a  relation  to  the  former  as  to  afford  a  reasonable  ground  for 
supposing  his  motive  innocent,  is  presumed  not  to  be  malicious, 
and  is  called  a  privileged  communication." 

A  privileged  communication  may  be  defined  to  be  a  statement 
or  charge  defamatory  to  the  character  of  another,  but  made  under 
such  circumstances  as  to  rebut  a  legal  inference  of  malice.  Hem-* 
mens  v.  Nelson,  138  K  Y.  517  (529). 

The  distinction  between  a  privileged  communication  and  an- 
other is  pointed  out  in  Buddington  v.  Davis,  6  How.  Pr.  401, 
where  it  is  said  that  the  difference  consists  in  the  proof  necessary 
to  sustain  the  action ;  that,  when  the  communication  is  not  privi- 
leged, malice  will  be  inferred  from  the  character  of  the  imputa- 
tion, but  when  the  communication  is  privileged  good  faith  must 
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be  shown  and  the  plaintiff  must  show  that  the  defendant^  when 
making  it,  was  governed  by  bad  motives. 

Privileged  communications  are  protected  from  the  presumption 
of  malice  usually  to  be  inferred.  When  it  appears  that  the  party 
had  just  occasion  for  speaking  the  words  deemed  slanderous,  malice 
is  not  to  be  presumed,  and  additional  evidence  is  necessary  to 
establish  the  charge.  Presumption  of  malice  being  rebutted  by 
the  privilege,  plaintiff  must  show  that  defendant  was  influenced 
by  motives  other  than  the  mere  discharge  of  duty,  and  evidence 
that  the  statement  was  false  is  not  sufficient  to  raise  the  presump- 
tion of  malice.  Ormsbee  v.  Douglas,  37  N.  Y.  477,  citing  Howard 
V.  Thompson,  21  Wend.  319. 

It  is  a  well-settled  rule  that,  where  the  defamatory  statement 
or  charge  is  shown  to  have  been  privileged,  the  burden  of  showing 
actual  malice  is  cast  upon  the  plaintiff,  and  such  burden  is  not 
met  by  simply  showing  that  the  charge  was  false.  Stevenson  v. 
Ward,  48  App.  Div.  291,  62  N.  Y.  Supp.  717,  citing  McCarty 
v.  Lambley,  20  App.  Div,  264,  46  N.  Y.  Supp.  792 ;  Hemmens  v. 
Nehon,  138  K  Y.  517. 

The  malice  required  to  deprive  a  conmiunication  of  the  pro- 
tection arising  out  of  the  occasion  of  the  publication  must  be  such 
as  to  induce  the  court,  or  any  reasonable  person,  to  draw  the  infers 
ence  that  the  occasion  has  been  taken  advantage  of  to  give  utter- 
ance to  an  unfounded  charge.  Townshend  on  Slander  and  Libel, 
321,  citing  Manby  v.  Witt,  18  C.  B.  544. 

The  term  "  privileged,"  as  applied  to  a  communication  alleged 
to  be  libelous,  means  simply  that  the  circumstances  under  which 
it  was  made  were  such  as  to  repel  the  legal  inference  of  malice, 
and  to  throw  upon  the  plaintiff  the  burden  of  offering  some  evi- 
dence of  its  existence  beyond  the  mere  falsity  of  the  charge. 
"  When  a  communication  is  made,  in  confidence,  either  by  or  to 
a  person  interested  in  the  communication,  supposing  it  to  be  true, 
or  by  way  of  admonition  or  advice,  it  seems  to  be  a  general  rule 
that  malice  (i.  e,,  express  malice)  is  essential  to  the  maintenance 
of  the  action  "  (1  Starkie  on  Slander,  321).  "  But,  whatever  may 
be  the  true  doctrine  on  this  subject,  there  is  no  doubt  that,  where 
the  communication  is  made  bona  fide,  in  answer  to  inquiries  from 
one  having  an  interest  in  the  information  sought,  or  where  the 
relation  between  the  parties  by  whom  and  to  whom  the  communi- 
cation is  made  is  such  as  to  render  it  reasonable  and  proper  that 
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the  information  should  be  given,  it  will  be  regarded  as  privileged. 
All  that  is  necessary  to  entitle  such  conununications  to  be  regarded 
as  privileged  is  that  the  relation  of  the  parties  be  such  as  to  afford 
reasonable  ground  for  supposing  an  innocent  motive  for  giving 
the  information,  and  to  deprive  the  act  of  an  appearance  of  offi- 
cious intermeddling  with  the  affairs  of  others."  Lewis  v.  Herrich 
£  Chapman,  16  K  Y.  373,  374,  375. 

"  To  this  class  of  cases  belong  complaints  preferred  in  the  proper 
quarter  against  public  officers;  statements  in  regard  to  the  char- 
acter of  a  servant,  given  by  a  master  upon  inquiry;  confidential 
conmiunications  upon  matters  of  business,  between  parties  having 
a  mutual  interest;  statements  made  in  the  discharge  of  a  public 
or  official  duty,  and  other  publications  of  a  similar  nature.  The 
occasion  of  the  speech  or  writing,  and  the  position  of  the  person 
by  whom  it  is  uttered,  in  these  instances,  repel  the  presumption 
or  inference  of  malice,  which  the  law  justly  and  wisely  attaches 
to  a  false  and  injurious  accusation  where  it  is  gratuitously  made. 
But  the  party  injured  may  nevertheless  prove,  if  he  is  able  to  do 
so,  that  the  charge  which  has  been  published,  even  upon  such  an 
occasion,  was  not  only  false  in  fact,  but  malicious  in  motive.  If 
he  can  establish  express  malice,  he  may  recover  as  in  other  case», 
notwithstanding  the  conditional  privilege.  (See  Thorn  v.  Blanch^ 
ard,  5  Johns.  508 ;  O'Donaghue  v.  McGovem,  2^3  Wend.  26 ;  Van- 
derzee  v.  McGregor,  12  Wend.  645 ;  Somerville  v.  Hawkins,  3  Eng. 
L  &  Eq.  503 ;  Harrison  v.  Bush,  32  Eng.  L.  &  Eq.  173 ;  Van  Wych 
V.  Aspinwall,  17  K  Y.  190;  Lewis  v.  Chapman,  16  N.  Y.  369.)" 
Perkins  v.  Mitchell,  31  Barb.  467. 

The  question  of  privilege  is  for  the  court,  as  to  whether  there 
was  a  malice  is  for  the  jury.  Newell  391;  Eraser,  101,  citing 
Pullman  v.  Hill  (1891),  4  Q.  B.  529. 

The  question  as  to  when  a  defamatory  article  is  privileged  is 
in  the  first  instance  one  of  law.  If  the  court  holds  a  communica- 
tion privileged,  the  question  of  the  good  faith  in  its  publication, 
of  actual  malice,  as  distinguished  from  that  which  is  presumed 
from  a  defamatory  publication,  and  also  belief  in  the  truth  of 
the  statement,  are  all  matters  for  the  consideration  of  the  jury. 
The  court  is  to  first  judge  as  to  the  claim  of  a  privileged  commu- 
nication and  the  question  is  whether  the  circumstances  were  such 
as  to  repel  the  legal  inference  of  malice,  and  throw  upon  the  plain- 
tiff the  burden  of  offering  evidence  of  its  existence  beyond  the 
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mere  falsity  of  the  charge.  Mattice  v.  Wilcox,  147  N.  Y.  624 
(636),  citing  Klinck  v.  Colby,  46  N.  Y.  427;  Hamilton  v.  Eno, 
€1  K  Y.  116;  Lewis  v.  Chapman,  16  N.  Y.  369. 

Whether  a  libelous  communication  is  privileged  is  a  question 
of  law,  and  when  held  as  matter  of  law  to  be  privileged,  the  burden 
rests  upon  the  plaintiff  to  establish  as  matter  of  fact  that  it  was 
maliciously  made;  this  matter  of  fact  is  for  the  determination 
of  the  jury.    Byam  v.  Collins,  111  N.  Y.  160. 

Whether  a  communication  is  privileged  is  a  question  of  law 
for  the  court.  Hart  v.  Sun  Print.  &  Publish.  Assn.,  79  Hun, 
368,  29  K.  Y.  Supp.  434;  Lovell  Co.  v.  Houghton,  116  X.  Y. 
520. 

When  a  communication  is  shown  to  be  privileged  the  presump- 
tion is  that  it  was  made  in  good  faith,  the  falsity  of  the  charge 
and  malice  must  be  shown  in  order  to  maintain  the  action.  Ques- 
tion of  actual  malice  is  for  the  jury.  Lathrop  v.  Hyde,  25  Wend. 
448 ;  Clapp  v.  Devlin,  3  J.  &  S.  170 ;  Liddle  v.  Hodges,  2  Bosw. 
637 ;  Decker  v.  Oaylord,  36  Hun,  584 ;  Fowles  v.  Bowen,  30  N.  Y. 
20 ;  Ormsbee  v.  Douglas,  37  N.  Y.  477. 

Privileged  communications  are  classified  in  White  v.  Nicholls, 
3  How.  (U.  S.)  266  (286),  as  follows:  Whenever  the  author 
and  publisher  of  the  alleged  slander  acted  in  the  bona  fide  dis- 
charge of  a  public  or  private  duty,  legal  or  moral ;  or  in  the  prose- 
cution of  his  own  rights  or  interests.  For  example,  words  spoken 
in  confidence  and  friendship,  as  a  caution;  or  a  letter  written 
confidentially  to  persons  who  employed  as  a  solicitor,  conveying 
charges  injurious  to  his  professional  character  in  the  management 
of  certain  concerns  which  they  had  intrusted  to  him,  and  in  which 
the  writer  of  the  letter  was  also  interested.  2.  Anything  said  or 
written  by  a  master  in  giving  the  character  of  a  servant  who  has 
been  in  his  employment.  3.  Words  used  in  the  course  of  a  legal 
or  judicial  proceeding,  however  hard  they  may  bear  upon  the 
party  of  whom  they  are  used.  4.  Publications  duly  made  in  the 
ordinary  mode  of  parliamentary  proceeding,  as  a  petition  printed 
and  delivered  to  the  members  of  a  committee  appointed  by  the 
House  of  Conmions  to  hear  and  examine  grievances." 

It  is  said  in  Perkins  v.  Mitchell,  31  Barb.  461:  "The  au- 
thorities both  in  England  and  in  the  courts  of  this  State  clearly 
recognize  two  classes  of  privileged  communications."  The  dis- 
tinction is  also  recognized,  although  not  distinctly  stated  in  Hoiv- 
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ard  V.  Thompson,  21  Wend.  319 ;  O'Donaghue  v.  McOovem,  23 
Wend.  26. 

There  are  two  classes  of  privileged  communications:  (1)  Those 
which  are  absolutely  privileged,  and  for  the  publication  of  which 
an  action  cannot  be  maintained,  no  matter  what  the  motive  of 
the  author  may  be.  Within  this  class  are  accurate  publications 
of  the  proceedings  of  courts  of  record  and  legislative  bodies,  the 
statements  of  judges,  witnesses,  and  jurors  made  on  trials  in 
courts  of  record.  (2)  Communications  which  are  prima  facie 
privileged.  Among  this  class  are  statements  necessary  to  protect 
one's  private  interests,  and  statements  of  one  having  an  interest 
in  the  subject-matter  of  the  communication  made  to  another  hav- 
ing an  interest  in  the  same  matter.  Prima  facie  privileged  com- 
munications are  subdivided  into  two  kinds:  (1)  Those  which 
relate  to  matters  of  public  interest,  and  (2)  those  which  relate 
to  purely  private  interests.  Hill  v.  Durham  House-Drainage  Co., 
79  Hun,  335,  29  N.  Y.  Supp.  427. 

Chancellor  Walworth,  in  Hastings  v.  Lush,  22  Wend.  410, 
recognizes  and  points  out  two  classes  of  privileged  communica- 
tions, citing  numerous  authorities,  stating  that  in  the  one  class  of 
absolute  privilege  only  words  spoken  by  members  of  legislative 
bodies  in  discharge  of  their  official  duties,  complaints  made  to 
^and  jurors  and  magistrates,  privilege  of  counsel  in  advocating 
the  causes  of  their  clients  and  parties  conducting  their  own  cases, 
where  they  confine  themselves  to  what  was  relevant  and  pertinent 
to  the  question  before  the  court;  and  in  the  other  class,  where  the 
law  does  not  impute  malice  to  defendant  from  the  mere  fact  of 
his  having  spoken  the  words,  but  plaintiff  may  be  able  to  sustain 
the  action  if  he  can  satisfy  the  jury  there  was  actual  malice,  con- 
forming substantially,  so  far  as  the  discussion  goes,  to  the  class 
of  cases  laid  down  by  the  text-writers. 

Privileged  communications  are  those  absolutely  privileged  and 
prima  facie  privileged.  The  first  imports  that  the  privilege  can- 
not be  overturned  by  evidence  that  the  publication  was  made  with 
malice ;  prima  facie  privilege  that  the  privilege  may  be  overturned 
by  such  evidence.     Bigelow,  165. 

Townshend  on   Slander,   §§   120-208,   calls  attention   to   the 

fact    that  in    text-books  and    reports  there    is  much    discussion 

as  to  privileged  communications,  and  accepts  the  division  into 

those  absolutely  privileged  and  conditionally  privileged,  giving 
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as  the  definition  of  the  privileged  "  publication,"  which  term  he 
prefers  to  "  communication,"  "  one  when  the  occasion  really  or 
apparently  furnishes  a  legal  excuse  therefor." 

Privileged  communications  are  divided  by  text-writers  as  mat- 
ter of  convenience  into  two  classes ;  first,  those  classified  under  the 
term  "  absolute  privilege,"  said  to  be  founded  on  public  policy 
and  to  be  confined  within  narrow  limits  based  upon  the  ground 
"  that  it  is  advantageous  for  the  public  interest  that  persons 
should  not  in  any  way  be  fettered  in  their  statements."  Second, 
the  class  known  as  "  qualified  privilege."  In  this  class  of  cases 
privilege  is  not  absolute  but  qualified  only,  and  a  recovery  may 
be  had  in  spite  of  the  privilege,  if  plaintiff  is  able  to  show  that 
the  words  were  used  not  in  good  faith,  but  that  the  defendant 
availed  himself  of  the  occasion  willfully  to  defame  the  plaintiff. 
There  is  no  presumption  of  malice  in  such  cases,  but  the  defend- 
ant is  responsible  if  both  falsehood  and  malice  appear  affirma- 
tively. Odgers,  181;  Newell,  389;  18  Encyc.  of  Law,  1029; 
Cooley,  211. 

§  2.  Absolute  privilege. —  Townshend  (§  209)  says,  that  by  an 
absolutely  privileged  communication  is  not  to  be  understood  a 
publication  for  which  the  publisher  is  in  no  wise  responsible,  sinc6 
there  are,  as  will  appear  upon  examination  of  the  authorities,  cer- 
tain restrictions  upon  the  right  to  speak  or  print  as  to  all  classes 
referred  to  except  possibly  legislative  privilege. 

Bigelow  (p.  167)  says,  the  law  upon  the  subject  of  absolute 
privilege  may  be  thus  in  substance  generalized:  That  no  action 
for  slander  or  libel  can  be  maintained  against  a  person  acting  in 
a  judicial  capacity,  nor  against  suitors,  prosecutors,  witnesses, 
counsel,  or  jurors  for  anything  said  or  done  relevant  to  the  matter 
in  hand,  in  the  course  of  a  judicial  proceeding  before  such  tri- 
bunal, however  false  and  malicious  it  may  be.  "Citing  Starkie  on 
Libel  and  Slander,  184:]  Munster  v.  Lamb,  11  Q.  B.  588,  and  cases 
cited. 

In  Perkins  v.  Mitchell,  31  Barb.  461  (468),  cases  of  absolute 
privilege  are  referred  to  as  "  Words  spoken  or  written  in  the  due 
course  of  parliamentary  or  judicial  proceedings." 

In  some  cases  the  privilege  which  the  law  gives  to  persons  in 
such  circumstances,  to  speak  freely,  is  absolute,  however  malicious 
the  intent  or  false  the  charge  may  be.     This  immunity  applied 
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to  words  defamatory  of  the  character  of  another  spoken  by  a 
member  of  a  legislative  body  in  debate  or  in  due  course  of  pro- 
ceedings, by  counsel  in  arguments  pertinent  to  the  issue  before 
the  courts  of  justice,  by  military  officers  in  reports  or  statements 
to  their  superiors  and  all  acts  of  State.  From  considerations  of 
public  policy  and  to  secure  the  unembarrassed  and  efficient  admin- 
istration of  justice  and  public  aflFairs,  the  law  denies  to  the  de- 
famed party  any  remedy  through  an  action  for  libel  or  slander 
in  such  cases.  Hastings  v.  Lusk,  22  Wend.  410 ;  Moore  v.  M.  N. 
Bank,  123  K  Y.  420;  Hemmen^  v.  Nelson,  138  N.  Y.  523. 

(A.)  Members  of  legislature,  public  officers. —  No  member 
of  either  house  of  Parliament  is  in  any  way  responsible  in  a  court 
of  justice  for  anything  said  in  the  House.  Bill  of  Kights,  1  Wm. 
&  Mary,  S.  T.  2,  c.  2. 

Or  if  a  member  publishes  a  speech  delivered  in  the  House  he  is 
not  liable  as  any  private  individual  would  be.  Rex  v.  Lord  Ab- 
bington,  1  Esp.  226. 

By  the  Constitution  of  the  United  States  senators  and  represen- 
tatives shall  not  be  questioned  in  any  other  place  for  any  speech 
or  debate  in  either  House. 

Article  3,  section  12,  Constitution  of  the  State  of  New  York, 
provides :  "  For  any  speech  or  debate  in  either  house  of  the  leg- 
islature the  members  shall  not  be  questioned  in  any  other  place." 
Cooley  (p.  214),  commenting  upon  these  provisions  in  the  Ameri- 
can Constitution,  says  that  this  exemption  exists  independent  of 
such  a  declaration  as  a  necessary  principle  in  free  government, 
and  has  been  recognized  ever  since  the  case  of  the  six  members, 
whom  an  attempt  was  made  to  arrest  and  punish  for  their  action 
in  Parliament  in  the  time  of  Charles  the  First. 

The  leading  case  in  this  country  as  to  privilege  of  legislators 
is  Coffin  V.  Coffin,  4  Mass.  1,  3  Am.  Dec.  189,  where  it  was  held 
that  a  representative  is  not  answerable  in  an  action  for  a  defama- 
tion, where  the  words  charged  were  uttered  in  the  execution  of 
his  official  duty,  although  they  were  spoken  maliciously ;  or  where 
they  were  not  uttered  in  the  execution  of  his  official  duty  if  they 
are  not  spoken  jnaliciously  with  the  intent  to  defame  the  character 
of  any  person.  But  held  that  a  representative  is  holden  to  an- 
swer for  defamatory  words  spoken  maliciously,  not  in  discharging 
the  functions  of  his  office ;  and  that  a  representative  has  no  right 
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to  utter  a  malicious  slander  to  another  member  even  in  the  repre- 
sentatives' chamber,  not  in  the  execution  of  his  official  duties, 
that  to  extend  the  privilege  thus  far  is  inconsistent  with  sound 
policy. 

The  following  authorities  are  also  cited  to  this  point :  State  v. 
Bumham,  9  N.  H.  34 ;  Perkins  v.  Mitchell,  31  Barb.  461 ;  McGaw 
V.  Hamilton,  184  Pa.  St.  108 ;  Dunham  v.  Powers,  42  Vt  1. 

The  head  of  a  department  "cannot  be  held  liable  to  a  civil 
suit  for  damages  on  account  of  official  communications  made  by 
him  pursuant  to  an  act  of  Congress,  and  in  respect  to  matters 
within  his  authority,  by  reason  of  any  personal  motive  that 
might  be  alleged  to  have  prompted  his  action ;  for,  personal  mo- 
tives cannot  be  imputed  to  duly  authorized  official  conduct.  In 
exercising  the  functions  of  his  office,  the  head  of  an  executive 
department,  keeping  within  the  limits  of  his  authority,  should  not 
be  under  an  apprehension  that  the  motives  that  control  his  official 
conduct  may,  at  any  time,  become  the  subject  of  inquiry  in  a  civil 

suit  for  damages."    Spaulding  v.  Vilas,  161  U.  S.  498. 

• 

(B.)  Communications  in  the  course  of  judicial  proceedings 
are  privileged. 

The  English  rule,  as  laid  dovm  by  Odgers  (p.  141),  is  that  no 
action  will  lie  for  defamatory  statements  in  the  course  of  a  judi- 
cial proceeding  if  the  court  have  jurisdiction.  That  everything 
said  by  a  judge,  a  witness,  or  counsel  is  absolutely  privileged,  so 
long  as  it  is  connected  with  the  inquiry,  and  substantially  the 
same  rule  prevails  in  this  country.  The  condition  of  the  privilege 
being  that  the  statements  must  be  made  in  the  course  of  an  action 
and  must  be  pertinent  and  material  to  the  case.  It  is  said  in 
Hoar  V.  Wood,  3  Mete.  193,  that  it  is  well  settled  that  "  words 
spoken  in  the  course  of  judicial  proceedings  though  they  are  such 
as  to  impute  crime  to  another  and,  if  spoken  elsewhere,  would 
import  malice  and  be  actionable  in  themselves,  are  not  actionable 
if  they  are  pertinent  to  the  subject  of  the  inquiry."  But  it  is 
further  held  that  the  privilege  must  be  restrained  and  "  that  the 
party  or  counsel  shall  not  avail  himself  of  his  situation  to  gratify 
private  malice  by  uttering  slanderous  expressions,,  either  against 
a  party,  witness,  or  third  person  which  have  no  relation  to  the 
cause  or  subject-matter  of  the  inquiry." 

Words  unnecessarily  used  in  a  judicial  proceeding  cannot  sub- 
ject a  party  to  an  action,  but  if  things  that  are  injurious  and 
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foreign  to  the  cause  be  stated,  party  is  liable.  "  For  the  cover 
of  a  judicial  procedure  cannot  protect  him,  since  the  design  of 
injuring  is  evident."  Borthwick  on  Libel,  215,  note;  Townshend 
on  Slander,  332. 

Judge  Lord,  in  delivering  the  opinion  of  the  court  in  Mc- 
Laughlin V.  Cowley,  127  Mass.  316,  said:  *'  It  was  stated  in  thfe 
opinion  of  this  court  in  the  recent  case  of  Rice  v.  Collidge,  121 
Mass.  393,  that  it  seems  to  be  settled  by  the  English  authorities 
that  judges,  counsel,  parties,  and  witnesses  are  absolutely  ex- 
empted from  liability  to  an  action  for  defamatory  words  pub- 
lished in  the  course  of  judicial  proceedings;  and  that  the  same 
doctrine  is  generally  held  in  the  American  courts,  with  the  quali- 
fication, as  to  parties,  counsel,  and  witnesses,  that  their  statements 
made  in  the  course  of  an  action  must  be  pertinent  and  material  to 
the  case.  The  doctrine  thus  qualified  was  set  forth  by  Shaw, 
Ch.  J.,  in  an  elaborate  opinion,  in  Hwir  v.  Wood,  3  Mete.  193. 
The  qualification  of  the  English  rule  is  adopted  in  order  that  the 
protection  given  to  individuals  in  the  interest  of  an  efficient  admin- 
istration of  justice  may  not  be  abused  as  a  cloak  from  beneath 
which  to  gratify  private  malice."  It  will  be  observed  that  the 
absolute  privilege  of  a  judge  appears  never  to  have  been  limited. 
In  Aylesworth  v.  St.  John,  25  Hun,  156,  a  communication  in  a 
justice's  return  charging  the  defendant  with  having  slipped  a 
bogus  answer  among  the  justice's  papers  was  held  to  be  privi- 
leged if  it  was  material  or  pertinent  or  was  in  good  faith  believed 
to  be  so,  irrespective  of  motive. 

In  the  case  of  judicial  proceedings,  words  spoken  or  written  by 
a  party,  by  counsel,  by  a  judge,  a  juror,  or  a  witness,  although 
false,  defamatory  and  malicious,  are  not  actionable  if  they  were 
uttered  in  the  due  course  of  the  proceeding  in  the  discharge  of  a 
duty,  or  the  prosecution  or  defense  of  a  right,  and  were  pertinent 
and  material  to  the  matter  in  hand.  It  is  unquestionable  that  a 
person  who  institutes  a  groundless  proceeding,  whether  civil  or 
criminal,  against  another,  upon  false  or  defamatory  charges,  is 
liable  to  an  action  for  the  injury  he  occasions.  But  that  the 
action  must  be  for  the  malicious  complaint,  indictment,  or  action, 
and  not  for  the  words.  Cowen,  J.,  in  O'Donaghue  v.  McOovem, 
23  Wend.  26 ;  Starkie  on  Slander,  193. 

Words  spoken  or  written  in  a  legal  proceeding  pertinent  and 
material  to  the  controversy  are  privileged,  and  the  truth  of  the 
statement  cannot  be  drawn  in  question  in  an  action  for  slander 
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or  libel^  and  where  the  statement  is  privileged  it  is  unnecessary 
for  the  defendant  to  deny  the  allegation  of  malice.  Oarr  v.  Sel- 
don,  4  K  Y.  91. 

The  subject  is  discussed  in  White  v.  Carroll j  42  N.  Y.  16,  and 
relates  to  conditional  privilege  on  the  part  of  a  witness,  and  the 
rule  is  there  laid  down  that  in  that  case  it  was  a  question  for  the 
jury  to  determine  whether  the  witness  testified  in  good  faith,  or  in 
the  belief  that  his  answers  were  pertinent  and  relevant;  if  so,  it 
was  privileged.  But,  on  the  other  hand,  if  they  believe  that  the 
defendant,  though  testifying  as  a  witness  and  entitled  to  the  pro- 
tection of  the  law,  was  actuated  by  malice  and  used  the  words  for 
the  mere  purpose  of  defaming  the  witness,  then  the  communica- 
tion was  not  privileged.  This  case  is  commented  upon  in  Marsh 
v.  Ellsworth,  50  N.  Y.  309,  at  313,  and  attention  is  called  to  the 
fact  that  the  question  put  to  the  defendant,  as  a  witness  in  White 
v.  Carroll,  was  not  material  and  pertinent  to  the  inquiry.  It  is 
said  that,  had  the  evidence  in  that  case  proved  that  the  answer 
was  material  and  pertinent,  the  court  must  have  held  it  privi- 
leged, irrespective  of  the  defendant's  belief  upon  the  subject. 

"  In  questions  falling  within  the  absolute  privilege,  the  ques- 
tion of  malice  has  no  place.  However  malicious  the  intent,  or 
however  false  the  charge  may  have  been,  the  law,  from  considera- 
tions of  public  policy,  and  to  secure  the  unembarrassed  and  eflB- 
cient  administration  of  justice,  denies  to  the  defamed  party  any 
remedy  through  an  action  for  libel  or  slander.  This  privilege, 
however,  is  not  a  license  which  protects  every  slanderous  publica- 
tion or  statement  made  in  the  course  of  judicial  proceedings.  It 
extends  only  to  such  matters  as  are  relevant  or  material  to  the 
litigation,  or  at  least  it  does  not  protect  slanderous  publications 
plainly  irrelevant  and  impertinent,  voluntarily  made,  and  which 
the  party  making  them  could  not  reasonably  have  supposed  to  be 
relevant.  (Ring  v.  Wheeler,  7  Cow.  725 ;  Hastings  v.  Ltisk,  22 
Wend.  410 ;  Gilbert  v.  People,  1  Den.  41 ;  Grover,  J.,  Marsh  v. 
Ellsworth,  50  N.  Y.  309 ;  Rice  v.  Coolidge,  121  Mass.  393 ;  Mc- 
Laughlin V.  Cowley,  127  Mass.  316.)"  Moore  v.  The  Manufac- 
turers' Nat.  Bank  of  Troy  et  ah,  123  N.  Y.  420  (426). 

In  Youmans  v.  Smith,  153  K  Y.  214  (219),  Vanri,  J.,  says: 
"  The  law  governing  the  privilege  of  parties  and  their  counsel,  so 
far  as  applicable  to  the  case  in  hand,  was  well  stated  by  Judge 
Grover  in  Marsh  v.  Ellsworth,  50  N.  Y.  309,  311,  as  follows: 
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'A  counsel,  or  party  conducting  judicial  proceedings,  is  privileged 
in  respect  to  words  or  writings  used  in  the  course  of  such  proceed- 
ings reflecting  injuriously  upon  others,  when  such  words  and 
writings  are  material  and  pertinent  to  the  questions  involved: 
*  *  *  within  such  limit,  the  protection  is  complete,  irre- 
spective of  the  motive  with  which  they  are  used ;  but  such  privi- 
lege does  not  extend  to  matter  having  no  materiality  or  pertinency 
to  such  questions.'  (Gilbert  v.  People,  1  Den.  41;  Hastings  v. 
Lusk,  22  Wend.  410 ;  Ring  v.  Wheeler,  7  Cow.  725.)  In  applying 
this  principle  the  courts  are  liberal,  even  to  the  extent  of  declaring 
that,  where  matter  is  put  forth  by  counsel  in  the  course  of  a  judi- 
cial proceeding  that  may  possibly  be  pertinent,  they  will  not  so 
regard  it  as  to  deprive  its  author  of  his  privilege,  because  the  due 
administration  of  justice  requires  that  the  rights  of  clients  should 
not  be  imperiled  by  subjecting  their  legal  advisers  to  the  constant 
fear  of  suits  for  libel  or  slander.  (Hastings  v.  LusJc,  supra;  War- 
ner V.  Paine,  2  Sandf.  195,  201;  Brook  v.  Montagtie,  Cro.  Jac. 
90 ;  Hodgson  v.  Scarlett,  1  B.  &  Aid.  232 ;  Missouri  Pac.  R.  R. 
€o.  V.  Richmond,  4  L.  E.  A.  280,  note;  Cooke's  Law  of  Defama- 
tion, 63.)  Any  other  rule  would  be  an  impediment  to  justice, 
because  it  would  hamper  the  search  for  truth  and  prevent  making 
inquiries  with  that  freedom  and  boldness  which  the  welfare  of 
society  requires.  If  counsel,  through  an  excess  of  zeal  to  serve 
their  clients,  or  in  order  to  gratify  their  own  vindictive  feelings, 
go  beyond  the  bounds  of  reason,  and  by  main  force  bring  into 
a  lawsuit  matters  so  obviously  impertinent  as  not  to  admit  of  dis- 
cussion, and  so  needlessly  defamatory  as  to  warrant  the  inference 
of  express  malice,  they  lose  their  privilege  and  must  take  the  con- 
sequences. In  other  words,  if  the  privilege  is  abused,  protection 
is  withdrawn." 

Words  uttered  by  counsel  on  the  trial  are  not  privileged  if  not 
pertinent  to  the  proceeding,  but  if  pertinent  they  are  privileged, 
no  matter  how  false  and  malicious  they  may  be.  Ring  v.  Wheeler, 
7  Cow.  725 ;  Hastings  v.  Lush,  22  Wend.  410. 

A  party  trying  his  own  action  has  the  same  privilege  as  an  attor- 
ney.    Allen  V.  Crofoot,  5  Wend.  506,r 

If  the  fact  alleged  in  a  judicial  proceeding  is  material  and  per- 
tinent, the  party  setting  it  up  does  not  lose  his  privilege  by  having 
employed  harsh  language.    Warner  v.  Paine,  2  Sandf.  195. 

If  words  used  in  the  course  of  judicial  proceedings,  reflecting 
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upon  others,  are  not  pertinent  and  material,  party  using  them  is 
liable.  Where  a  party  or  an  attorney  goes  out  of  the  way  to  asperse 
and  villify  another  by  words  or  writing  not  material  or  pertinent 
to  the  controversy,  he  is  without  protection.  Oilbert  v.  People^ 
1  Den.  41. 

Until  it  is  shown  that  the  defendant  has  acted  with  express 
malice,  and  was  using  judicial  forms  in  bad  faith  for  the  purpose 
of  assailing  plaintiff's  character,  presumption  must  be  extended 
that  the  pleading  was  a  privileged  communication.  Dadda  v. 
Piper,  41  Hun,  254. 

In  Link  v.  Moore,  84  Hun,  118,  32  N.  Y.  Supp.  461,  it  is  held 
that  the  allegations  contained  in  pleadings  relevant  and  material^ 
although  false,  are  absolutely  privileged.  Affirmed  156  N.  Y.  661. 

Libelous  charges  contained  in  an  attorney's  brief  on  appeal  are^ 
if  pertinent  to  the  issue,  absolutely  privileged,  and  the  question 
whether  such  allegations  were  pertinent  to  the  issue  is  for  the 
court  to  determine.  Sickles  v.  Kling,  60  App.  Div.  515,  69  N.  Y. 
Supp.  944. 

As  to  like  rule  in  bill  of  particulars  signed  by  a  party  and  art 
attorney,  see  Perzel  v.  Towsey,  52  N.  Y.  Super.  79 ;  Prescott  v. 
Towsey,  53  N.  Y.  Super.  56. 

Statements  contained  in  a  notice  of  pendency  of  action,  perti- 
nent to  the  description  of  the  claim  asserted,  are  privileged. 
Smith  V.  Smith,  26  Hun,  573. 

Hatters  stated  in  an  affidavit  pertinent  to  the  litigation  are 
privileged.     Oarr  v.  Seldon,  4  N.  Y.  91. 

An  action  cannot  be  maintained  for  an  assertion  of  insanity 
contained  in  an  affidavit  made  in  a  proceeding  properly  and  legally 
instituted.  The  privilege  extends  to  affidavits,  although  volun- 
tarily made,  if  regular  and  pertinent.  Perkins  v.  Mitchell,  31 
Barb.  461. 

In  an  affidavit  used  in  opposing  application  to  mitigate  bail,  it 
was  held  that  it  was  a  good  defense  that  defendant  used  the  affi- 
davit for  that  purpose,  and  that  he  had  a  reasonable  and  probable 
cause  for  believing,  and  did  at  the  time  believe,  that  it  was  true. 
Suydam  v.  Moffatt,  1  Sandf.  459. 

Where  no  ground  appears  upon  the  face  of  the  publication  upon 
which  to  base  a  claim  that  the  libelous  charge  was  relevant  or  ma- 
terial, it  may  not  be  assumed,  and  the  burden  of  showing  their 
relevancy  rests  upon  the  party  making  them. 
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It  seeniB^  however,  no  strained  or  close  construction  will  be  in- 
djilged  in  to  exempt  a  case  from  the  protection  of  privilege. 
Moore  v.  Manufacturers"  Nat  Bank,  123  N.  Y.  420,  421.  On 
subsequent  appeal  (136  X.  Y.  666)  judgment  was  affirmed  on 
authority  of  opinion  supra. 

The  fact  that  the  party  makes  an  affidavit  without  requiring 
the  party  requesting  it  to  take  proceedings  to  have  his  deposition 
taken  does  not  affect  his  privilege.  Beggs  v.  McCrea^  62  App. 
Div.  39,  70  N.  Y.  Supp.  864. 

In  Aylesworth  v.  8t  John,  25  Hun,  157,  it  is  held  that  a  wit- 
ness is  privileged  if  the  alleged  words  are  material  and  pertinent, 
irrespective  of  motive,  and  further  that,  if  the  person  who  utters 
the  language  believes  it  in  good  faith  to  be  pertinent  and  mate- 
rial, then  it  is  privileged,  although  he  was  examined  as  to  its  per- 
tinency and  materiality,  and  that  it  is  a  question  for  the  jury 
whether  he  so  believed. 

A  person  testifying,  either  voluntarily  or  under  process,  to  mat- 
ters pertinent  and  material  in  a  proceeding  before  a  magistrate,  is 
entitled  to  protection  for  words  uttered.  Perkins  v.  Mitchell ,  31 
Barb.  46L 

In  McCabe  v.  Cauldwell,  18  Abb.  Pr.  377,  it  is  held  that  the  pro- 
ceedings before  a  grand  jury  are  not  proceedings  before  a  judicial 
body  so  as  to  be  protected  by  statute. 

Testimony  by  a  witness  that  the  plaintiff  had  been  bribed  by 
contractors,  when  given  before  a  common  council,  against  plain- 
tiff, the  city  engineer,  was  held  to  be  absolutely  privileged,  whether 
true  or  false,  and  whether  uttered  maliciously  or  not.  McLaugh- 
lin V.  Charles,  60  Hun,  239,  14  K  Y.  Supp.  608. 

While  questions  of  good  faith  or  belief  in  the  truth  of  the  state- 
ment, or  of  actual  malice,  are  for  the  jury,  they  cannot  arise  in 
connection  with  the  privilege  of  an  attorney  in  his  conduct  in  a 
legal  proceeding,  since,  if  the  privilege  is  established  in  such  case, 
the  action  fails ;  and,  in  the  determination  of  the  question  of  the 
attorney's  privilege,  it  is  for  the  court  to  decide  whether  the  thins: 
was  material  and  pertinent,  or  whether  the  counsel  were  beyond 
the  bounds  of  reason,  and  brought  into  the  case  matter  obviously 
impertinent.  Sickles  v.  Kling,  60  App.  Div.  515,  69  N.  Y.  Supp. 
944, 10  N".  Y.  Annot.  Cas.  68.  In  the  latter  report  a  very  full  note 
is  given  upon  "  privilege  of  attorney  as  to  libel  and  slander,"  lay- 
ing down  the  rule  that  words  or  writings  used  by  counsel,  in  the 
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course  of  judicial  proceedings,  are  absolutely  privileged  when 
material  and  pertinent  to  the  questions  involved.  Citing  Yaumans 
V.  Smith,  153  N.  Y.  214,  and  that  the  like  rule  applies  to  plead- 
ings, .affidavits,  and  other  papers  in  the  action,  citing  Link  v. 
Moore,  84  Hun,  118,  32  N.  Y.  Supp.  461,  affirmed  on  opinion 
below  156  N.  Y.  661,  subject,  however,  to  the  rule  that,  where 
an  attorney  goes  out  of  his  way  to  villify  another  by  words  or 
writings  not  material  or  pertinent  to  the  controversy,  he  loses  his 
protection.  Citing  Gilbert  v.  People,  1  Den.  41 ;  Ring  v.  Wheeler, 
7  Cow.  725. 

Where  defendant,  at  the  request  of  the  attorney  retained  to  make 
application  for  the  removal  of  plaintiff  as  testamentary  trustee, 
made  affidavit  with  respect  to  qualifications  of  plaintiff  for  such 
office,  the  statements  made  therein  were  privileged,  and  defendant 
was  not  liable  therefor  in  an  action  for  libel.  The  fact  that  the 
affidavit  was  voluntarily  made,  without  requiring  the  party  re- 
questing it  to  take  proceedings  to  have  his  deposition  taken,  does 
not  render  it  less  privileged,  or  have  any  effect  upon  the  relevancy. 
Beggs  v.  McCrea,  62  App.  Div.  39,  70  N.  Y.  Supp.  864. 

Privilege  extends  only  to  statements  which  are  material  and 
not  to  imputations  voluntarily  made  which  are  plainly  irrelevant 
and  impertinent.  Moore  v.  Manufacturers^  Nat.  Bank,  123  N.  Y. 
420. 

§  3.  ftnalified  privilege. —  (A)  Qualified  privilege  in  general. — 
In  cases  other  than  those  referred  to,  in  which  statements  are  abso- 
lutely privileged,  qualified  privilege  exists  where  a  party  may  re- 
cover damages  notwithstanding  the  communication  was  privileged, 
if  he  can  show  the  words  were  not  used  in  good  faith,  but  that  the 
party  availed  himself  of  the  occasion  willfully  and  knowingly  for 
the  purpose  of  defaming  the  plaintiff.  Newell  (p.  475)  divides 
conditional  privilege  into  three  classes:  (1)  Where  there  is  duty 
incumbent  upon  defendant  to  make  a  communication  to  another 
person  in  the  bona  fide  performance  of  his  duty.  (2)  Where  both 
the  defendant  and  the  person  to  whom  he  makes  the  communica- 
tion have  a  corresponding  interest  in  the  subject-matter.  (3)  Re- 
ports of  proceedings  of  courts  of  justice  and  legislative  bodies. 

Fraser  (p.  99)  defines  occasions  of  qualified  privilege  as  those 
in  which  no  action  lies  where  the  statement  is  made  bona  fide 
and  in  a  manner  not  exceeding  what  is  reasonably  necessary  for 
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the  occasion.  But  proof  of  actual  malice  will  rebut  the  prima 
facie  protection  afforded  by  such  an  action  and  it  is  for  the  plain- 
tiff to  prove  that  the  defendant  acted  in  bad  faith,  not  for  the  de- 
fendant to  prove  that  he  acted  in  good  faith. 

Cooley  (p.  215)  says  that  the  cases  only  conditionally  priv- 
ileged are  those  in  which  the  utterance  or  publication  is  on  a  law- 
ful occasion  which  fully  protects  it,  unless  the  occasion  has  been 
abused  to  gratify  malice  or  ill-will,  and  thajt  no  action  will  lie 
for  false  statements  contained  in  such  a  communication  unless  it 
be  shown  that  it  was  both  false  and  malicious,  instancing  a  pe- 
tition to  the  executive,  and  citing  Thorn  v.  Blanchard,  5  Johns. 
508;  Vanderzee  v.  McGregor,  12  Wend.  545;  Streety  v.  Wood, 
15  Barb.  105 ;  and  further,  that  all  official  communications  made 
by  an  officer  in  the  discharge  of  a  public  duty  are  so  protected. 
Citing  Harwood  v.  Keech,  4  Hun,  389;  Decker  v.  Oaylord,  35 
Hun,  584;  Perkins  v.  Mitchell  81  Barb.  461. 

Bishop  (§  304)  says  that  the  circumstances  which  make  an 
occasion  of  this  character  privileged  are  diverse  and  innimierable, 
and  cites  from  Joannes  v.  Bennett,  5  Allen,  169,  a  paragraph  taken 
from  Harrison  v.  Busch,  5  El.  &  Bl.  344 ;  a  rule  which  he  cites  is 
recognized  in  Oasset  v.  Gilbert,  6  Gray,  94,  as  follows :  "A  com- 
munication made  bona  fide  upon  any  subject-matter,  in  which 
the  party  communicating  has  an  interest,  or  in  reference  to  which 
he  has  a  duty  to  perform,  is  privileged  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although  it  contains  defamatory 
matter,  which  without  such  privilege  would  be  libelous  and  ac- 
tionable. In  the  principal  case,  Bigelow,  Ch.  J.,  said  of  this 
definition :  "  It  would  be  difficult  to  state  the  result  of  judicial 
decisions  on  this  subject  and  of  the  principles  on  which  they  rest 
in  a  more  concise,  accurate,  and  intelligent  form."  Bartlett,  J.,  in 
Byam  v.  Collins,  39  Hun,  204,  says  that  the  privilege  is  afforded 
by  the  ties  of  consanguinity  or  kindred,  may  arise  out  of  other  or 
various  relations  of  interest,  or  which  suggest  duty  to  furnish  in- 
formation in  respect  to  the  conduct  and  character  of  another. 

Where  both  the  communication  and  the  occasion  for  it  are 
privileged,  the  defendant  is  protected  if  he  had  probable  cause  and 
acted  without  malice.  The  defendant  may  show  when  and  by 
whom  he  had  learned  the  facts  stated,  and  may  testify  whether 
or  not  he  believed  the  statements  made  to  him,  provided  they 
were  made  before  the  uttering  of  the  alleged  slander.     Lally  v. 
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Emery,  79  Hun,  560,  29  N.  Y.  Supp.  888,  affirmed  151  N.  Y. 
653. 

Where  the  communication  is  prima  facie  privileged,  malice  in 
making  the  publication  must  be  shown  to  authorize  a  recovery. 
There  are  two  questions  involved  in  the  issue,  whether  a  communi- 
cation is  prima  yacie  privil^ed,  namely,  was  the  occasion  on  which 
it  was  made  privileged,  and  did  the  communication  go  beyond 
what  the  occasion  justified,  or  did  it  exceed  the  privilege.  Hill  v. 
Durham  House  Drainage  Co.,  79  Hun,  335,  29  N.  Y.  Supp.  427. 

Where  in  an  action  for  slander  the  defamatory  statement  or 
charge  is  shown  to  have  been  privileged,  and  the  burden  of  show- 
ing actual  malice  is  cast  upon  the  plaintiff,  simply  showing  that 
the  charge  was  false  is  not  sufficient  to  authorize  the  submission 
of  the  question  to  the  jury.    Hemm^ns  v.  Nelson,  138  N.  Y.  517. 

(b)  When  there  is  duty  to  make  communication, — ^When  a  com- 
munication is  made  in  the  discharge  of  some  public  or  private 
duty,  the  occasion  prevents  the  inference  of  malice  which  the  law 
draws  from  unauthorized  communication  and  affords  a  qualified 
defense  depending  upon  the  absence  of  malice.  Fowles  v.  Bowen, 
30  K  Y.  20 ;  Sunderlin  v.  Bradstreet,  46  N.  Y.  188  (193). 

A  communication  made  without  malice  upon  any  subject  in 
reference  to  which  the  party  communicating  has  a  duty  is  privi- 
leged, if  made  to  a  party  having  a  corresponding  duty.  Halstead 
v.  Nelson,  24  Hun,  395,  138  N.  Y.  517. 

A  letter  written  voluntarily  by  a  married  woman  to  a  female 
friend  with  whom  she  had  been  intimately  acquainted,  containing 
derogatory  statements  concerning  plaintiff,  with  whom  the  latter 
was  contemplating  marriage,  the  sender  being  in  no  way  related 
to  the  person  written  to,  and  under  no  duty  to  make  the  communi- 
cation, held  not  privileged.    Byam  v.  Collins,  111  N.  Y.  143. 

Where  an  employee  of  a  mercantile  house  has  informed  its 
manager  that  another  employee  has  stolen  property  of  the  firm, 
the  subsequent  statements  of  the  manager,  spoken  in  the  presence 
of  others  and  to  the  accused,  charging  him  with  the  theft,  are 
prima  facie  slanderous,  but  are,  in  view  of  the  confidential  rela- 
tion of  the  parties  and  the  duty  of  the  manager  to  his  employer, 
regarded  as  privileged,  and  the  burden  is  upon  the  plaintiff  of 
showing  express  malice  to  maintain  the  action.  McCarty  v.  Lam- 
hley,  20  App.  Div.  264,  46  X.  Y.  Supp.  792. 
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A  communication  by  a  corporation,  such  as  is  required  by  its 
by-laws  is  privileged  and  affords  the  members  complaining  no 
ground  for  the  action.  Reynolds  v.  Plumbers'  Material  Protective 
Assn.,  30  Misc.  Rep.  709,  63  N.  Y.  Supp.  303,  citing  Lewis  v. 
Chapman,  16  N.  Y.  369 ;  Sunderlin  v.  Bradstreet,  46  N.  Y.  188 ; 
Byam  v.  Collins,  111  N.  Y.  151;  Hemmens  v.  Nelson,  138 
K.  Y.  57. 

Communications  made  by  a  member  of  an  institution  in  good 
faith  and  without  malice,  and  laying  the  matter  within  the  line  of 
his  duty  before  executive  committee,  is  privileged.  Hemmens  v. 
Nelson,  138  N.  Y.  617,  followed  Pendleton  v.  Hawkins,  11  App. 
Div.  602,  42  N.  Y.  Supp.  626. 

Where  defendants  made  a  report  to  parties  by  whom  they  were 
employed  charging  plaintiff  with  gross  violation  of  his  oflBcial 
duty,  it  was  held  that  the  report  having  been  made  in  good  faith 
and  upon  probable  cause  was  a  privileged  communication.  Van 
Wyck  V.  Aspinwall,  17  X.  Y.  190. 

Statement  made  by  a  superintendent  of  city  works  to  a  superior 
officer,  concerning  a  master  plumber  having  dealings  with  it,  "  He 
is  crooked ;  he  is  as  crooked  as  they  make  Aem,  and  he  lied  to  one 
of  the  clerks  in  the  water  department  and  obtained  a  permit 
fraudulently  from  my  department," — Held  privileged  in  such  case, 
and  burden  of  showing  actual  malice  is  upon  the  plaintiff,  and  this 
is  not  accomplished  by  simply  proving  the  charge  is  false.  Steven- 
son V.  Ward,  48  App.  Div.  291,  62  N.  Y.  Supp.  717,  citing  Mc- 
Carty  v.  Lambley,  20  App.  Div.  264,  46  K  Y.  Supp.  792. 

The  report  of  a  committee  to  examine  the  financial  report  of  a 
trustee  of  the  school  district  which  points  out  irregularities  in 
the  finances  and  is  read  at  a  school  meeting  and  then  published  is 
privileged,  unless  it  is  prepared  in  bad  faith  and  with  malice.  A 
newspaper  article  written  by  a  member  of  a  committee,  in  an- 
swer to  criticisms  upon  its  report,  reiterating  the  statement  therein 
made  and  calling  for  explanations  is  also  privileged.  Lent  v.  Z7n- 
derhill,  54  App.  Div.  609,  66  K  Y.  Supp.  1086. 

Words  spoken  by  a  third  person  to  a  landlord  in  answer  to  in- 
<iuiries  respecting  the  character  of  his  tenants  are  privileged. 
Liddle  v.  Hodges,  2  Bosw.  537. 

Communications  made  to  a  mercantile  agency  as  to  the  credit 
and  responsibility  of  persons  in  business  and  by  it  made  in  good 
faith  to  a  subscriber  are  to  be  deemed  confidential  and  privileged. 
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Ormsbee  v.  Douglas,  37  N.  Y.  477.  But  the  proprietors  of  such 
an  agency  are  liable  for  a  false  report  disseminated  by  it  injurious 
to  the  credit  of  the  subject  of  it,  although  made  in  good  faith  and 
upon  information  deemed  reliable.  A  communication  is  privileged 
only  when  it  is  confined  to  those  having  an  interest  in  the  informa- 
tion. The  fact  that  the  communication  was  in  cipher  understood 
by  the  subscribers  only  does  not  affect  the  liability.  Following 
Taylor  v.  Church,  8  N.  Y.  452 ;  Sunderlin  v.  Bradstreet,  46  N.  Y. 
188. 

A  commercial  agency  is  a  lawful  business  and  when  conducted 
lawfully  is  a  benefit  to  society  and  trade,  but  no  just  reason  can 
be  given  for  a  rule  that  would  exempt  it  from  liability  for  a  false 
and  defamatory  publication,  when  other  citizens  would  not  be 
exempt.  It  is  not  entitled  to  any  privileges  beyond  the  ordinary 
citizen.    Rapallo,  J.,  in  Eaton  v.  Avery,  83  N.  Y.  34. 

A  communication  by  a  member  of  a  church  with  reference  to 
the  character  and  conduct  of  the  clergyman,  and  seeking  his  re- 
moval, when  addressed  to  the  common  superior  is  privileged. 
O'Donaghue  v.  McOovem,  23  Wend.  26. 

Charges  preferred  to  a  lodge  by  one  member  against  another 
which  the  lodge  has  a  right  to  investigate  and  remedy  are  privi- 
leged.   Streetzer  v.  Wood,  15  Barb.  105. 

A  communication  by  an  agent  to  his  principal  relating  to  his 
employment  and  within  the  scope  of  it  is  privileged.  Washburn 
V.  Coohe,  3  Den.  110. 

Words  charging  theft  spoken  in  good  faith  to  a  police  officer  em- 
ployed to  detect  a  robber  are  privileged.  Smith  v.  Kerr,  1  Barb. 
155. 

A  complaint  to  a  fire  marshal,  causing  him  to  institute  inquiries 
into  the  origin  of  fire,  is  privileged  if  pertinent  and  material  to 
the  inquiry.  Newfield  v.  Copperman,  47  How.  Pr.  87,  16  Abb. 
Pr.  (K  S.)  360. 

School  trustees  who  have  reason  to  question  the  conduct  of  a 
teacher  have  the  right  to  take  evidence  as  to  her  misconduct,  and 
their  action  in  so  doing  is  privileged.  Oalligan  v.  Kelly,  31  N.  Y. 
Supp.  561. 

A  communication  from  a  resident  of  a  school  district  to  the 
trustees  making  charges  against  a  teacher,  and  asking  her  removal, 
privileged.    Smith  v.  Bennett,  9  Week.  Dig.  549. 

Statements  made  by  a  patron  of  a  school  to  the  trustees  charging 
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bad  character  against  a  person  proposed  to  be  employed  as  a 
teacher,  held  privileged  as  to  the  trustees;  but  otherwise  as  to 
statements  of  the  same  nature  made  in  the  presence  and  hearing 
of  others ;  but  the  fact  that  the  person  making  them  had  no  reason 
to  believe  them  to  be  true  was  held  to  show  malice.  The  burden 
of  proving  malice  in  case  of  privileged  communications,  however, 
rests  upon  the  plaintiff.  Harwood  v.  Keech,  4  Hun,  389,  s.  c, 
6  T.  &  C.  665. 

Ck)mmunications  in  good  faith  to  a  .school  commissioner  by  a 
resident  of  the  district  making  charges  against  a  teacher  are  privi- 
leged. The  presumption  is  that  they  are  made  in  good  faith  and 
the  burden  of  proving  malice  rests  upon  the  plaintiff.  The  falsity 
of  the  charge  is  not  of  itself  sufficient  to  raise  an  inference  of 
malice,  nor  is  the  allegation  of  truth  of  the  charge  in  the  answer 
by  way  of  justification  evidence  of  malicious  intent  Decker  v. 
Gaylord,  35  Hun,  584. 

A  statement  to  a  member  of  board  of  excise  as  to  the  character 
of  an  applicant  for  a  license  by  a  person  residing  near  the  place 
is  privileged,  and  the  burden  is  on  the  plaintiff  to  prove  malice 
on  the  part  of  defendant.  Coloney  v.  Farrow,  5  App.  Div.  607, 
39  N.  Y.  Supp.  460. 

An  action  will  not  lie  for  charges  against  a  public  officer  con- 
tained in  a  petition  to  the  authorities  empowered  to  entertain  such 
charges,  and  claim  his  removal  from  office  without  proof  of  ex- 
press malice.     Thorn  v.  Blanchard,  5  Johns.  508. 

A  memorial  to  the  commissioners  of  excise  praying  them  to  with- 
hold a  license  from  plaintiff  is  privileged,  and  an  action  cannot 
be  maintained  without  showing  express  malice.  Vanderzee  v. 
McGregor,  12  Wend.  545. 

So  also  is  a  memorial  to  the  postmaster-general  protesting 
against  his  executing  a  contract  on  the  ground  of  plaintiff's  fraud. 
CooJc  V.  Hill,  3  Sandf.  341. 

Where  defendant  informed  a  constable. that  plaintiff  had  com- 
mitted a  crime  and  that  he  should  prosecute,  and  wished  the 
constable  to  serve  the  process,  no  process  having  been  delivered  to 
the  constable, —  Held  not  privileged.  Burlingame  v.  Burlingame, 
8  Cow.  141. 

In  Howard  v.  Thompson,  21  Wend.  319,  it  was  held  that  an 
action  for  sending  a  letter  to  a  superior  officer,  having  the  power 
of  removal,  charging  a  subordinate  with  fraud  in  office,  that  the 
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action  is  for  malicious  prosecution  and  plaintiff  must  prove  want 
of  probable  cause  as  well  as  malice. 

(C)  When  there  is  community  of  interest. —  In  Ormshee  v. 
Douglas,  37  N.  Y.  477,  the  court,  per  Woodruff,  J.,  considers 
what  are  to  be  regarded  as  privileged  commimications,  enumerat- 
ing confidential  communications  made  to  one  interested  in  the 
xjommunication,  not  done  maliciously.  Citing  Starkie,  321; 
Bradley  v.  Heath,  12  Pick.  162;  Weatherston  v.  Hawkins,  1 
T.  K.  110;  Fowles  v.  Bowen,  30  N.  Y.  20.  The  latter  to  the 
point  that  in  such  case  proof  that  the  communication  was  false 
is  not  enough  to  create  a  presimiption  of  malice. 

It  was  held  on  appeal  from  conviction  of  criminal  libel  that 
testimony  was  not  admissible  on  the  question  of  good  faith  in 
tlie  publication  of  a  privileged  communication  where  the  commu- 
nication was  not  confined  to  those  having  an  interest  in  the  in- 
formation, but  was  published  in  a  newspaper  which  was  for  sale 
and  circulated  among  the  people  generally.  People  v.  Sherlock, 
166  N.  Y.  180. 

A  privileged  communication  ceases  to  be  such  when  uttered  in 
the  presence  of  others  besides  the  interested  person.  Webber  v. 
Vincent,  29  St.  Eep.  603,  9  K  Y.  Supp.  101. 

It  was  held  in  Hosmer  v.  Loveland,  19  Barb.  Ill,  that  the 
privilege  as  to  petition,  etc.,  addressed  to  public  authorities  applies 
only  where  the  body  addressed  has  power  to  act  upon  the  conmiu- 
nication.  So  held  as  to  a  petition  to  the  governor.  Like  rule  laid 
down  in  Fawcet  v.  Charles,  13  Wend.  473. 

A  communication  to  the  public  at  large  in  a  newspaper  in  re- 
spect to  the  qualifications  of  the  candidate  for  an  office,  the 
appointment  to  which  is  made  by  a  board  of  limited  number,  does 
not  stand  on  the  same  footing  of  privilege  as  if  addressed  to  the 
appointing  power.    Hunt  v.  Bennett,  19  N".  Y.  173. 

Where  one  has  an  interest  in  the  matter  published,  or  a  duty, 
even  though  not  of  a  legal  nature,  but  one  only  of  a  moral  or  social 
■character  and  of  imperfect  obligation,  and  there  is  a  propriety  on 
the  publication,  and  the  party  makes  a  statement  in  good  faith 
to  another  who  has  some  similar  duty  or  interest,  or  to  whom  a 
like  propriety  attaches  to  hear  or  read  the  utterance,  such  a  pub- 
lication is  privileged,  and  the  questions  of  actual  malice,  good 
faith,  etc.,  must  then  be  submitted  to  the  jury.  Mattice  v.  Wil- 
cox, 147  N.  Y.  624  (636). 
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But  the  claim  of  a  moral  duty  will  not  be  sustained  when  a 
person  as  a  volunteer  has  made  defamatory  statements  against 
another  in  a  matter  in  which  he  had  no  legal  duty  or  personal  in- 
terest, unless  he  can  find  a  justification  in  some  pressing  emer- 
gency.   Byam  v.  Collins,  111  N.  Y.  143. 

Where  an  author  or  publisher,  who  has  obtained  a  copyright, 
thereafter  publishes  a  statement  that  the  same  book  published 
by  another  is  unauthorized  and  infringes  his  copyright,  the  com- 
mimication  is  privileged  and  its  character  as  such  cannot  be  taken 
away  by  proof  that  the  book  was  not  the  subject  of  copyright ;  it 
must  also  be  proved  that  he  had  knowledge  of  the  invalidity  of  his 
copyright,  and  so  that  he  acted  in  bad  faith.  Lovell  Co.  v. 
Houghton,  116  N.  Y.  520. 

Communications  respecting  the  character  of  a  servant,  made 
to  one  who  contemplates  giving  him  employment  and  desires  in- 
formation on  the  subject,  are  privileged,  citing  English  authori- 
ties; and  citing  the  rule  that  a  publication  warranted  by  an  oc- 
casion apparently  beneficial  is  not  actionable  without  express 
malice.  That  it  is  not  enough  that  the  person  to  whom  the  com- 
munication is  made  is  interested;  as  also  a  communication  made 
to  one  who  had  become  surety  for  the  purchases  of  the  plaintiff. 
These  principles  are  stated  to  hiave  been  recognized  in  this  State. 
Taylor  v.  Church,  8  N.  Y.  452 ;  Fowles  v.  Bowen,  30  N.  Y.  20. 

In  People  v.  Sherlock,  166  N.  Y.  180,  rules  on  indictment  for 
libel  are  considered  and  passed  upon.  The  rule  being  held  as  to 
privileged  communications  that  evidence  is  not  admissible  on  the 
question  of  good  faith  in  the  publication  of  a  privileged  communi- 
cation except  when  it  is  confined  to  those  having  interest  in  the 
information,  citing  Sunderlin  v,  Bradstreet,  46  N.  Y.  189. 

Plumbers'  Material  Protective  Association  was  formed,  among 
other  things,  to  diffuse  accurate  and  reliable  information  among 
its  members  as  to  the  standing  of  merchants ;  and  one  of  the  by- 
laws, made  it  the  duty  of  the  members  to  inform  the  association 
*'  Whenever  any  delinquency  or  act  comes  to  their  knowledge 
which  jeopardizes  the  credit  of  any  party  in  the  trade ;  "  defendant 
wrote  a  letter  to  the  association  setting  out  the  failure  of  plain- 
tiff to  pay  a  bill.  It  was  held  that  tiie  letter  was  a  privileged 
communication;  that  the  plaintiff  to  recover  must  prove  express 
malice,  and  that  upon  proof  of  express  malice  that  the  letter  was 
48 
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written  in  bad  faith  with  reference  to  a  disputed  item  in  a  bill, 
plaintiff  could  recover.  Trapp  v.  DuBois,  76  App.  Div.  314,  7S 
N.  Y.  Supp.  505,  citing  Reynolds  v.  Plumbers'  Protective  Assn.,, 
30  Misc.  Rep.  709,  63  N.  Y.  Supp.  303. 

In  the  latter  case  plaintiff's  exceptions  were  overruled  and 
motion  for  new  trial  denied  (53  App.  Div.  650) ;  and  on  appeal 
to  the  Court  of  Appeals  (169  N.  Y.  614),  appeal  was  dismissed. 

Notice  by  board  of  trade  to  its  members  concerning  a  member 
who  refused  to  settle  with  a  comember  or  consent  to  arbitration, 
prohibiting  them  from  selling  to  him  except  for  cash  until  he  set- 
tles, is  a  privileged  communication.  Reynolds  v.  Plumbers'  Ma- 
terial Protective  Assn.,  30  Misc.  Rep.  709,  63  N.  Y.  Supp.  303. 

The  opinion  at  Special  Term  cites  and  discusses  the  leading 
authorities  upon  the  subject  in  this  and  other  States  and  in 
England. 

To  constitute  a  privileged  communication  it  is  not  sufficient 
that  the  publisher  has  an  interest  in  the  matter,  or  a  duty  in 
respect  to  it,  but  he  must  make  the  statement  in  good  faith  be- 
lieving it  to  be  true.  Neil  v.  Ford,  Howard  &  Hulbert,  72  Hun, 
12,  25  N.  Y.  Supp.  406. 

Words  are  privileged  when  used  by  one  in  the  conduct  of  his 
own  affairs  where  his  interest  was  concerned  and  in  reference 
thereto,  and  to  sustain  an  action  therefor  evidence  of  malice  must 
be  given  beyond  the  mere  falsity  of  the  charge.  Clapp  v.  Devlin^ 
35  N.  Y.  Super.  170. 

Defendants  having  been  defrauded  of  a  large  amoimt  of  goods, 
by  reason  of  false  representations,  and  having  probable  cause  to 
believe  that  plaintiff  was  a  party  to  the  fraud,  signed  a  paper, 
in  which  they  stated  they  had  been  "  robbed  and  swindled  "  by 
plaintiff  and  others,  and  agreed  to  bear  equally  the  expenses  of 
prosecuting  the  offenders  criminally.  Held,  that  the  preparation 
and  signing  of  the  paper  was  a  lawful  transaction,  and  it  was  a 
privileged  communication;  that  the  terms  used,  though  strong 
and  plain,  were  not  irrelevant,  and,  in  the  absence  of  actual 
malice,  did  not  take  away  the  privileged  character  of  the  com- 
munication. 

The  exhibition  of  the  paper  to  an  agent  of  one  of  the  parties 
defrauded  for  the  purpose  of  procuring  the  signature  of  the  prin- 
cipal was  privileged.    Klinck  v.  Colby,  46  N.  Y.  428. 

Plaintiff  charged  the  paternity  of  her  bastard  child  upon  de- 
fendant's son.     Held,  that  the  fact  that  defendant  was  engaged 
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in  an  attempt  to  settle  the  matter  between  plaintiff  and  his  son 
did  not  authorize  him  to  blacken  her  character ;  and  a  charge  made 
by  him,  while  so  engaged,  that  she  was  a  public  prostitute,  was 
not  a  privileged  communication.  Bassell  v.  Elmore,  48  N.  Y. 
561. 

Where  a  church  trustee  made  inquiries  concerning  a  pastor 
whom  the  church  had  called,  and  he  received  in  reply  a  letter 
'Containing  defamatory  matter  which  he  showed  to  other  trustees 
and  to  another  member  of  the  church  in  good  faith,  believing 
it  to  be  true,  it  was  held  the  publication  was  privileged.  Pen- 
dleton V.  Hawkins,  11  App.  Div.  602,  42  N.  Y.  Supp.  626. 

An  action  will  not  lie  for  the  speaking  of  words  actionable  in 
themselves  if  spoken  betweeli  members  of  the  same  church  in  the 
course  of  their  religious  discipline  and  without  malice.  Jarvis 
V.  Hatheway,  3  Johns.  180. 

Words  spoken  by  a  soldier  to  a  member  of  the  same  company 
about  another  member  of  the  company  are  not  absolutely  privi- 
leged. Question  of  good  faith,  belief  in  the  truth  of  the  state- 
ment, and  malice  are  for  the  jury.  Lally  v.  Emery,  59  Hun, 
237,  12  K  Y.  Supp,  785. 

(D)  Report  of  legislative  and  judicial  proceedings. —  The 
law  is  that  if  the  publication  complained  of  is  a  fair  and  true 
report  of  a  legislative  proceeding,  and  it  was  published  with- 
out actual  malice,  it  is  privileged.  Oarby  v.  Bennett,  166 
K.  Y.  392;  motion  for  reai^ment  denied,  167  N.  Y.  507.  To 
bring  a  publication  within  the  provision  of  section  1907,  Oode, 
as  being  a  fair  and  true  report  of  a  judicial  proceeding,  it  must 
be  fair  and  not  so  garbled  as  to  produce  misrepresentation,  and 
must  not  by  suppression  leave  a  false  or  unjust  impression,  al- 
though it  need  not  be  a  verbatim  report  or  embrace  the  entire  pro- 
ceeding.   Salisbury  v.  Union  and  Advertiser  Co,,  45  Hun,  120. 

The  privilege  accorded  to  correspondents  in  writing  and  com- 
menting upon  public  affairs  is  no  defense  if  it  affirmatively  ap- 
pears to  have  been  used  as  a  means  of  gratifying  malice.  Hart 
V.  Townsend,  67  How.  88. 

Where  the  article  complained  of  appears  to  be  the  report  of 
judicial  proceedings  and  comments  thereon,  and  the  report  is  clear 
and  the  comments  true,  and  absence  of  proof  of  malice,  the  com- 
plaint must  be  dismissed.  Johns  v.  Press  Publishing  Co.,  46  St. 
Eep.  859, 19  K  Y.  Supp.  3. 
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Privilege  appertaining  to  the  report  of  judicial  proceedii^ 
does  not  include  imputations  plainly  irrelevant  and  impertinei 
the  question  of  privilege  is  then  only  to  be  determined  by  t]i| 
court  and  in  such  case  a  publication  was  held  not  to  be  a  fai 
report  of  a  judicial  proceeding.     Hart  v.  Sun  Printing  &  Pul 
lishing  Assn.,  79  Hun,  358,  29  N.  Y.  Supp.  434. 

It  was  held  in  McCabe  v.  Cauldwell,  18  Abb.  Pr.  377 ;  Ackerl 
man  v.  Jones,  5  J.  &  S.  42,  that  no  action  would  lie  for  the  publicaV 
tion  of  a  fair  and  true  report  of  a  judicial  proceeding,  except  cm 
proof  of  malice.  This  includes  an  ex  parte  affidavit  presented  to  a 
police  magistrate  to  obtain  a  search  warrant. 

A  substantially  accurate  report  of  the  trial  of  an  action  is  privi- 
leged, but  if  it  interpolates  comments*of  counsel  not  in  fact  made, 
containing  libelous  matter,  that  is  evidence  of  malice  which  de- 
stroys the  privilege  in  respect  to  the  entire  report.  D'Auxy  v. 
Star  Co.,  31  Misc.  Rep.  388,  64  N.  Y.  Supp.  283. 

The  publication  of  a  slander  uttered  by  a  murderer  at  the  time 
of  his  execution  is  not  privileged  either  under  the  statute  or  at 
common  law.  The  statute  relates  only  to  statement  made  in 
judicial,  legislative,  or  administrative  bodies  in  execution  of  some 
public  duty.    Sanford  v.  Bennett,  24  N.  Y.  20. 

An  action  for  libel  will  not  lie  for  the  publication  of  a  fair  and 
true  report  of  a  judicial  proceeding,  except  upon  proof  of  express 
malice.     Acherman  v.  Jones,  37  N.  Y.  Super.  42. 

The  fact  that  in  a  previous  controversy  opprobrious  ephithets 
had  been  applied  by  one  party  to  another  does  not  render  libelous 
matter  subsequently  printed,  privileged.  Cassidy  v.  Brooklyn 
Daily  Eagle,  46  St.  Eep.  334,  18  N.  Y.  Supp.  930. 

It  was  held  in  Stanley  v.  Webb,  4  Sandf.  21,  that  the  publica- 
tion of  ex  parte  proceedings  before  a  public  magistrate  are  not 
privileged,  and  like  holdings  as  to  proceedings  before  a  grand  jury. 

Both  at  common  law  and  under  the  statute  a  fair  report  of  a 
public  official  proceeding  is  a  privileged  communication  and  is  libel- 
ous only  upon  proof  of  actual  malice.  Edsall  v.  Brooks,  17  Abb. 
221,  26  How.  426. 

The  fact  that  the  injured  party  was  not  a  party  to  the  judicial 
proceedings  reported  does  not  affect  the  privileged  character  of 
the  report.    Ackerman  v.  Jones,  37  N.  Y.  Super.  42. 

In  an  action  for  libel  consisting  in  publication  of  a  report  of 
judicial  proceedings,  the  question  is  whether  the  report  was  true 
or  not.     If  it  were  true  it  must  neces^iarily  be  fair,  and  if  false, 
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it  cannot  be  fair.  Huff  v.  Bennett,  6  N.  Y.  Super.  120,  affirmed, 
6  N.  Y.  387. 

In  Hart  v.  Sun  Printing  &  Publishing  Assn.,  79  Hun,  358,  29 
N.  Y.  Supp.  434,  it  was  held  that  the  privilege  which  protects 
publishers  of  a  report  of  judicial  proceedings  from  libelous  charges 
does  not  cover  an  implication  voluntarily  made,  which  is  clearly 
irrelevant.  Held,  that  section  1908  so  qualifies  section  1907  as  to 
make  it  inapplicable  to  the  libel  contained  in  the  heading  of  such 
a  report,  or  to  any  matter  added  by  a  person  concerned  in  the 
publication,  or  to  anything  appearing  in  the  report  and  not  form- 
ing part  of  the  official  proceedings.  That  it  is  a  general  rule  that 
the  privilege  which  protects  publishers  of  reports  of  judicial  pro- 
ceedings from  chaises  of  libel  do  not  include  implications  volun- 
tarily made  which  are  clearly  irrelevant  and  impertinent.  Citing 
Moore  v.  BanTc,  123  N.  Y.  420. 

In  Weber  v.  Butler,  81  Hun,  244,  30  N.  Y.  Supp.  713,  a  news- 
paper was  held  liable  for  an  article  written  by  a  reporter  who 
obtained  the  information  in  respect  to  an  action  for  divorce  from 
the  motion  papers  on  file  in  the  county  clerk's  office.  The  name 
of  the  defendant  was  .he  same  as  the  plaintiff  in  the  libel  action, 
but  if  the  reporter  had  examined  the  motion  papers  with  care  he 
would  have  discovered  that  the  defendant  in  the  divorce  case  was 
not  the  same  person  as  the  plaintiff  in  the  action  for  libel.  Held, 
that  the  jury  was  justified  in  finding  it  to  be  a  careless  and  reck- 
less act  to  publish  the  article. 

In  determining  whether  head  lines  prefixed  to  a  published  state- 
ment are  libelous  they  and  the  matter  following  them  to  which 
they  refer  must  be  construed  together.  Defamatory  head  lines 
prefixed  to  a  report  of  a  judicial  decision  or  of  judicial  proceed- 
ings are  no  part  of  the  report,  but  are,  in  effect,  comments  upon 
it  and  are  not  privileged  unless  they  are  a  fair  index  of  the  matter 
contained  in  a  truthful  report  Lawyers'  Co-Operative  Publish- 
ing Co.  V.  West  Publishing  Co.,  32  App.  Div.  585,  52  N.  Y. 
Supp.  1120. 

See  further  cases  under  subdivision  4,  "  Fair  Comment  and 
Criticism." 

(E)  Miscellaneous  cases. — A  publication  by  the  editor  of  a 
newspaper,  reflecting  on  the  character  of  a  candidate  for  public 
office,  is  not  such  a  privileged  communication  as  casts  the  burden 
of  proving  malice  upon  the  plaintiff.  Root  v.  King,  7  Cow.  613 ; 
8.  c,  4  Wend.  114. 
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To  accuse  one  holding  a  public  office  of  an  offense  is  not  priv- 
ileged, and  if  the  charge  be  false  the  utterer  is  liable,  however 
good  his  motives ;  and  this,  although  the  libel  relate  to  an  act  of 
the  officer  in  the  discharge  of  his  official  duties. 

The  official  acts  of  the  officer  may  be  freely  criticised,  and  the 
occasion  will  excuse  everything  but  actual  malice  and  evil  purpose 
in  the  critic;  but  the  occasion  will  not  of  itself  excuse  an  attack 
upon  the  character  and  motives  of  the  officer;  to  excuse  this  the 
critic  must  show  the  truth  of  what  he  has  uttered.  Hamilton  v. 
Eno,  81  N.  Y.  116,  and  cases  cited. 

A  signed  publication  in  a  trade  journal  by  one  engaged  in  a 
similar  business,  that  he  had  commenced  suit  against  another  in 
the  same  business  for  infringing  patents  used  therein,  which 
have  been  sustained  by  the  courts,  and  that  further  infringements 
by  the  defendants  or  his  customers  should  be  prosecuted,  is  priv- 
ileged and  not  libelous  when  the  facts  so  stated  are  true.  Bowsky 
V.  Cimiotti  Unhairing  Co.,  72  App.  Div.  172,  76  N,  Y.  Supp.  465. 

A  publication  reflecting  upon  the  conduct  of  a  manager  of  an 
opera  toward  his  employees  is  not  privileged,  Frye  v.  Bennett, 
3  Bosw.  200. 

A  publication  procured  by  plaintiff  for  the  purpose  of  making 
it  the  foundation  of  an  action  is  privileged,  unless  there  has  been 
a  previous  publication.  Miller  v.  Donovan,  16  Misc.  Hep.  453, 
39  K  Y.   Supp.  820. 

Plaintiff  was  in  the  employ  of  a  board  of  charities  and  correc- 
tion to  care  for  infants  abandoned  in  the  streets,  and  the  libel 
complained  of  accused  her  of  maltreating  and  n^lecting  such 
infants, —  Held,  that  the  publication  was  not  privileged,  and  was 
not  necessary  to  show  malice  in  order  to  recover  damages.  Ullrich 
V.  N.  Y.  Press  Co.,  23  Misc.  Kep.  168,  50  N.  Y.  Supp.  788. 

No  action  lies  if  the  defendant  can  prove  that  the  words  com- 
plained of  are  a  fair  and  ho7ia  fide  comment  on  the  matter  of  pub- 
lic interest.  The  court  decides  whether  the  matter  commented 
on  is  one  of  public  interest ;  the  jury,  if  the  court  is  of  opinion 
that  there  is  some  evidence  that  the  action  is  unfair,  finds  whether 
it  is  so  in  fact.  Fraser,  89,  citing  South  Hetton  Coal  Co.  v.  N.  E. 
News  Assn.  (1894),  1  Q.  B.  140. 

The  privilege  of  section  1907  of  the  Code,  that  an  action  cannot 
be  maintained  against  publisher  of  a  newspaper  for  the  publica- 
tion of  a  fair  and  true  report  of  a  public  and  official  proceeding, 
without  actual  malice,  was  held  not  to  protect  a  publication  inti- 
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mating  that  a  trustee  of  a  charitable  aasdciation  retained  its  funds. 
But  this  section  does  not  apply  to  a  libel  contained  in  the  heading 
of  a  report  or  any  other  matter  stated  by  any  other  person  con- 
cerned in  the  publication,  or  in  the  report  of  such  head  lines,  and 
such  may  fall  within  section  1908  of  the  Code.  Sarasohn  v. 
Workingmen's  Pub.  Assn.,  44  App,  Div.  302,  60  N.  Y.  Supp.  640. 
Statements  reporting  judicial  proceedings  containing  nothing 
outside  the  case,  and  constituting  fair  and  impartial  report,  should 
not  be  adjudged  libelous,  even  though  the  privilege  does  not  pro- 
tect against  imputations  which  are  irrelevant  and  impertinent. 
Hart  V.  Sun  Printing  &  Pub.  Assn.,  79  Hun,  358,  29  K  Y. 
Supp.  434.     The  headlines  of  such  an  article  are  not  privileged. 

SUBDIVISION  4. 
Fair  Comment  and  Criticiam. 

Eraser  (p.  87)  emphasizes  distinction  between  report  of  pro- 
ceedings and  conmient  thereon.  He  defines  a  report  as  an  ac- 
count, privileged  or  otherwise,  of  proceedings  which  have  actually 
taken  place,  comment  on  the  other  hand  as  the  judgment  or  opinion 
of  the  writer  on  these  proceedings. 

Odgers  (p.  34)  says:  "True  criticism  diflFers  from  defama- 
tion in  the  following  particulars : 

"  1.  Criticism  deals  only  with  such  things  as  invite  public  at- 
tention,  or  call  for  public  conmient.  It  does  not  follow  a  public 
man  into  his  private  life,  or  pry  into  his  domestic  concerns. 

"  2.  Criticism  never  attacks  the  individual,  but  only  his  work. 
Such  work  may  be  either  the  policy  of  a  government,  the  action 
of  a  member  of  Parliament,  a  public  entertainment,  a  book  pub- 
lished, or  a  picture  exhibited.  In  every  case  the  attack  is  on  a 
man's  nets,  or  on  some  thing,  and  not  upon  the  man  himself.  A 
true'  critic  never  indulges  in  personalities,  but  confines  himself  to 
the  merits  of  the  subject-matter. 

"  3.  True  criticism  never  imputes  or  insinuates  dishonorable 
motives  (unless  justice  absolutely  requires  it,  and  then  only  on 
the  clearest  proofs). 

"  4.  The  critic  never  takes  advantage  of  the  occasion  to  gratify 
private  malice,  or  to  attain  any  other  object  beyond  the  fair  dis- 
cussion of  matters  of  public  interest,  and  the  judicious  guidance 
of  the  public  taste.  He  will  carefully  examine  the  production 
before  him,  and  then  honestly  and  fearlessly  state  his  true  opinion 
of  it." 
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Criticism  may  be  divided  into  criticism  of  persons  and  criti- 
cism of  things.  Every  action,  everything  one  does  is  naturally 
and  necessarily  the  subject  of  comment  and  confers  a  privilege 
upon  every  person  to  speak  or  write  concerning  such  action  or 
thing,  and  as  to  such  actions  or  things,  every  one  may  in  good 
faith  speak  or  write  what  seems  fit  to  be  spoken  or  written.  But 
as  respects  the  person,  there  is  no  such  privilege  of  criticism. 
Defamatory  language  concerning  a  person  can  never  be  justified 
merely  on  the  ground  that  it  was  published  as  a  criticism.  Town- 
shend,  451,  453. 

Cockburn,  Ch.  J.,  in  Campbell  v.  Spottiswoode,  3  B.  &  S.  776, 
said :  "  I  think  the  fair  position  in  which  the  law  may  be  settled 
is  this :  That  where  the  public  conduct  of  a  public  man  is  open 
to  an  animadversion,  and  the  writer  who  is  commenting  upon  it 
makes  imputations  on  his  motives  which  arise  fairly  and  legiti- 
mately out  of  his  conduct,  so  that  the  jury  shall  say  that  the  criti- 
cism was  not  only  honest  but  also  well  founded,  an  action  is  not 
maintainable.  But  it  is  not  because  a  public  writer  fancies  that 
the  conduct  of  a  public  man  is  open  to  the  suspicion  of  dishonesty, 
he  is,  therefore,  justified  in  assailing  his  character  as  dishonest." 

It  was  said  in  Oott  v.  Pulsifer,  122  Mass.  235,  that  "  The  editor 
of  a  newspaper  has  the  right,  if  not  the  duty,  of  publishing,  for 
the  information  of  the  public,  fair  and  reasonable  comments, 
however  severe  in  terms,  upon  anything  which  is  made  by  its  owner 
a  subject  of  public  exhibition,  as  upon  any  other  matter  of  public 
interest ;  and  such  a  publication  falls  within  the  class  of  privileged 
communications,  for  which  no  action  can  be  maintained  without 
proof  of  actual  malice. 

Newell,  at  p.  577,  states  his  conclusion  to  be,  that  in  New  York 
no  attack  is  allowed,  even  on  the  public  character  of  any  public 
officer,  and  that  the  defendant  honestly  believed  in  the  truth  of 
the  charge  is  no  defense.  No  distinction  is  made  between  a  pub- 
lic man  and  a  private  citizen,  citing  Hamilton  v.  EnOy  81  N.  Y. 
116;  Lewis  v.  Few,  5  Johns.  1;  Root  v.  King,  7  Oow.  613,  4 
Wend.  113. 

Fair  and  true  reports  of  a  proceeding  before  police  magis- 
trates are  both  within  the  letter  and  spirit  of  section  1907,  and 
such  publication  is  privileged.  Bissell  v.  Press  Pub.  Co.,  62 
Hun,  551,  17  N.  Y.  Supp.  393,  overruling  Stanly  v.  Webb,. 
4  Sandf.  21. 
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A  substantially  accurate  report  of  a  divorce  trial  is  privileged, 
but  in  case  it  interpolates  comments  of  counsel  which  were  not 
made  as  to  the  truthfulness  of  testimony,  which  contain  matters 
libelous  per  se,  that  is  evidence  of  malice  which  destroys  the  priv- 
ilege in  respect  to  the  entire  report.  D'Auxy  v.  Star  Co.,  31  Misc. 
Kep.  388,  64  N.  Y.  Supp.  283. 

In  OaUagher  v.  Bryant,  44  App.  Div.  527,  60  N.  Y.  Supp.  844, 
affirmed  162  N.  Y.  662,  on  opinion  below,  it  was  held  that  an 
article  claimed  to  be  libelous,  together  with  the  head-note,  was 
such  as  to  authorize  the  overruling  of  a  demurrer  to  the  com- 
plaint. 

In  Sarasohn  v.  Workingmen's  Publishing  Assn.,  44  App. 
Div,  302,  60  N.  Y.  Supp.  640,  the  same  rule  is  held,  and  it  is 
said  that  the  libelous  implication  in  an  article  in  its  entirety  may 
not  be  so  much  in  what  was  said  as  in  the  insinuations  and  infeiv 
ences  to  be  drawn  from  the  report  of  it ;  that  extraneous  facts  and 
covert  innuendoes  to  be  drawn  from  the  publication  may  render 
it  libelous,  although  proof  of  such  facts  may  be  admissible  as  bear- 
ing  upon  the  good  faith  of  the  defendant,  intending  to  disprove 
actual  malice  and  in  mitigation  of  damages. 

In  determining  whether  head  lines  prefixed  to  a  published  state- 
ment are  libelous,  they  and  the  matter  following  them  to  which 
they  refer  must  be  construed  together.  Defamatory  head  lines  pre- 
fixed to  a  report  of  a  judicial  decision  or  of  judicial  proceedings 
are  no  part  of  the  report,  but  are,  in  effect,  comments  upon  it  and 
are  not  privileged  unless  they  are  a  fair  index  of  the  matter  con- 
tained in  a  truthful  report  Lawyers'  Cooperative  Pvh.  Co.  v. 
West  Publishing  Co.,  32  App.  Div.  585,  52  N.  Y.  Supp.  1120. 

In  an  action  for  libel  it  is  for  the  court  to  determine  whether 
the  alleged  libel  was  a  privileged  communication;  but  the  ques- 
tions of  good  faith,  belief  in  the  truth  of  the  statement,  and  the 
existence  of  actual  malice  remain  for  the  jury. 

The  rule  is  the  same  where  the  alleged  libelous  charge  is  made 
against  a  public  officer  as  such. 

To  accuse  one  of  holding  a  public  office  of  an  oflFense  is  not 
privileged,  and  if  the  charge  be  false  the  utterer  is  liable,  however 
good  his  motives ;  and  this,  although  the  libel  relate  to  an  act  of 
the  officer  in  the  discharge  of  his  official  duties. 

The  official  acts  of  the  officer  may  be  freely  criticised,  and  the 
occasion  will  excuse  everything  but  actual  malice  and  evil  purpose 
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in  the  critic ;  but  the  occasion  will  not  of  itself  excuse  an  attack 
upon  the  character  and  motives  of  the  officer;  to  excuse  this  the 
critic  must  show  the  truth  of  what  he  has  uttered.  HamiUan  v. 
Eno,  81  K  Y.  116. 

One  cannot  attack  in  an  aspersive  manner  the  private  or  profes- 
sional character  of  the  plaintiff^  certainly  not  imless  there  is  some 
fair  and  plausible  reason  for  so  doing  in  the  course  of  proper  and 
appropriate  criticism.  If  an  individual  choose  to  attack  an  officer 
and  charge  him  with  incompetency  in  his  professional  character 
and  with  criminality  in  an  office  (if  the  jury  should  so  construe 
his  language)  he  must  be  prepared,  when  brought  into  court^  to 
prove  the  truth  of  hia  charge.  Mattice  v.  WilcoXj  147  N.  T.  624 
(637). 

A  criticism  denouncing  plaintiff's  work  as  "  one  of  the  worst 
stories  that  had  been  printed  since  Sterne,  Fielding,  and  SmoUet 
defiled  the  literature  of  the  already  foul  eighteenth  century,"  that 
it  "  is  not  only  tainted  with  this  one  foul  spot ;  it  is  replete  with 
impurity;  it  reeks  with  allusions  that  the  most  prurient  scandal- 
monger would  hesitate  to  make,"  is  not  legitimate  and  of  such  a 
character  as  to  protect  a  party  against  an  action.  Reade  v. 
Sweetzer,  6  Abb.  Pr.  (N.  S.)  9. 

Several  notable  illustrations  of  the  English  rule  regarding  the 
right  of  criticism  of  literary  publications,  books,  pictures,  etc., 
will  be  found  in  Newell,  587,  including  the  celebrated  case  of 
Whistler  v.  RusJcin. 

The  best  known  case  in  this  State  upon  this  point  is  Frye  v. 
Bennett,  reported  5  Sandf.  64,  4  Duer,  247,  3  Bosw.  201,  28  N. 
Y.  324,  arising  out  of  a  criticism  in  the  New  York  Herald  upon 
the  conduct  of  plaintiff  as  manager  of  an  Italian  opera. 

When  a  paper  published  is  a  privileged  communication  plain- 
tiff must  show  malice  in  its  publication.  The  court  may  deter- 
mine whether  the  subject-matter  to  which  the  alleged  libel  relates, 
the  interest  in  it  of  the  defendant,  or  his  relations  to  it  are  such 
as  to  furnish  an  excuse,  but  the  question  of  good  faith,  belief  in 
the  truth  of  the  statement,  and  the  existence  of  actual  malice, 
remains  although  the  court  should  hold  that  prima  facie  the  com- 
munication was  privileged,  and  this  question  is  one  for  the  jury. 
Elinck  V.  Colby,  46  N.  Y.  429. 

If  a  person  discolors  or  garbles  the  account  of  the  proceedings, 
and  adds  comments  and  insinuations  of  his  own  in  order  to  asperse 
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the  character  of  the  party  concerned  it  is  libelous.     Thomas  v, 
Croswell,  7  Johns.  264. 

Comments  on  report  which  are  justified  by  the  facts  disclosed 
will  not  in  a  civil  action  make  the  article  libelous,  except  upon 
proof  of  malice.  Johns  v.  Press  Publish,  Co.j  46  St  Kep.  859, 
19  K  Y.  Supp.  3. 

SUBDIVISION  5. 

Formor  SecoTery. 

Separate  actions  cannot  be  maintained  for  separate  parts  of  a 
libelous  publication,  but  recovery  in  one  action  exhausts  the  rem- 
edy, though  not  based  on  all  the  charges.  Oalligan  v.  Sun  Print- 
ing &  Pub.  Asm.,  25  Misc.  Kep.  355,  54  N.  Y.  Supp.  471,  28 
Civ.  Proc.  349. 

It  is  held  in  the  same  case  that  the  republication  on  the  same 
day  of  the  same  article,  before  the  commencement  of  the  action, 
does  not  afford  ground  for  the  second  action,  although  it  may  be 
proven  on  the  question  of  malice  and  extent  of  injury. 

Since  a  plaintiff  may  recover  in  an  action  for  malicious  prose- 
cution, not  only  for  the  unlawful  arrest  and  imprisonment,  but 
for  the  injury  to  his  reputation,  occasioned  by  false  accusation, 
such  a  recovery  is  a  bar  to  a  subsequent  action  for  slander  for  the 
accusation  uttered  for  the  purpose  of  having  the  arrest  made,  and 
on  the  occasion  when  it  was  made.  Sheldon  v.  Carpenter,  4t  N.  Y. 
579,  cited  and  followed  in  Rockwell  v.  Brown,  36  N.  Y.  207, 
where  it  is  held  that  where  the  accusation  in  two  cases  is  identical, 
the  prosecution  and  judgment  in  the  one  will  be  a  bar  to  the 
prosecution  in  the  other,  but  if  they  relate  to  different  utterances, 
although  they  allude  to  the  same  accusation,  it  is  otherwise. 

Both  these  authorities  are  cited  with  approval  in  Woods  v. 
Pangbum,  75  N.  Y.  495  (498,  499). 

A  previous  recovery  upon  the  same  general  charge  is  not  a  bar 
to  an  action  unless  the  slander  alleged  was  the  same  accusation. 
The  utterance  of  the  charge,  after  the  prosecution  of  the  charge 
had  terminated,  is  an  independent  cause  of  action.  Rockwell  v. 
Bronm,  36  K  Y.  207. 

A  judgment  against  a  news  agency  for  transmitting  a  libelous 
article  to  its  customers  for  publication  is  not  a  bar  to  an  action 
against  the  publisher  of  a  particular  newspaper  for  the  publica- 
tion of  the  article  therein.  Union  Associated  Press  v.  Heath,  49 
App.  Div.  247,  63  N.  Y.  Supp.  96. 
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ABTICLE  Z. 

PARTIES.  p^^ 

Subdivision  1.  Plaintiffs 764 

2.  Defendants • 766 

SUBDIVISION  1. 
PlaiatiSs. 

When  words  are  spoken  of  two  or  more  persons,  they  cannot 
join  in  an  action  for  the  words,  because  the  wrong  done  to  one 
is  no  wrong  to  the  other,  with  two  exceptions,  namely,  defamatory 
words  published  of  partners,  in  the  way  of  their  business,  and 
slander  of  the  title  of  joint  owners  of  land.  Newell,  360,  citing 
Hinhle  v.  Davenport,  38  Iowa,  365;  Robineit  v.  McDonald,  65 
Cal.  611;  Langhead  v.  Bartholomew,  Wright  (Ohio),  90;  Gazyn- 
ski  V.  Colbum,  11  Gush.  10;  Bash  v.  Sumner,  20  Pa.  St.  159. 

It  was  said  in  Sumner  v.  Buel,  12  Johns.  474,  that  no  writing 
is  deemed  a  libel  unless  it  reflects  upon  some  particular  person, 
and  that  a  writing  which  inveighs  against  mankind  in  general,  or 
against  a  particular  order  of  men,  is  no  libel.  It  must  descend 
to  particulars  and  individuals  to  make  it  a  libel.  Citing  Hawkins^ 
Pleas  of  the  Crown,  3  Salk.  224,  1  Ld.  Kaym.  486. 

This  case  was  followed  in  White  v.  Delevan,  17  Wend.  49,  but 
in  Righiman  v.  Delevan,  25  Wend.  203,  is  questioned,  opinion 
Senator  Verplanck,  and  Oedney  v.  Blake,  11  Johns.  54,  is 
cited  with  approval,  where  the  slander  was  "your  children  are 
thieves  and  I  can  prove  it,"  where  it  was  held  that  the  chai^  was 
sufficiently  definite  to  designate  plaintiff  as  one  of  the  children 
intended. 

These  authorities  are  cited  and  followed  in  Maybee  v.  Fisk,  42 
Barb.  326  (335). 

In  Palmer  v.  Bennett,  83  Hun,  220,  31  N.  Y.  Supp.  567,  af- 
firmed without  opinion  152  "N.  Y.  621,  it  is  held  that  it  is  not 
necessary  in  order  to  justify  a  recovery  for  a  libel,  that  the  plain- 
tiff should  have  been  named  in  the  alleged  libelous  article,  it  is 
sufficient  that  the  description  or  reference  contained  in  such  article 
identifies  him.  Citing  Sumner  v.  Buel,  supra;  Townshend  on 
Libel,  §  131. 

A  publication  charging  that  a  certain  house  is  a  bawdy-house  re- 
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f  ers  to  the  character  of  the  occupants,  and  is  not  merely  a  libel  on 
the  house,  and  one  of  its  occupants  may  maintain  an  action  jEor 
libel.  McLean  v.  N.  Y.  Press  Co.,  46  St  Rep.  706,  19  N.  Y. 
Supp.  262. 

A  corporation  may  sue  for  any  libel  upon  it  as  distinct  from  a 
libel  upon  its  individual  members.  It  may  be  also  sued  for  a 
slander  upon  it  in  the  way  of  its  business  or  trade.    Odgers,  415. 

A  corporation  may  maintain  an  action  for  libel  the  same  as 
individuals,  for  words  affecting  the  business  or  property.  Knicker- 
bocker Life  Ins.  Co.  v.  Ecclesine,  11  Abb.  Pr.  (N.  S.)  385,  42 
How.  Pr.  201,  affirming  6  Abb.  Pr.  (N.  S.)  9;  Shoe  &  Leather 
Bank  v.  Thompson,  18  Abb.  413. 

Where  statements  contained  in  an  article,  published  by  a  news- 
paper, which  described  and  censured  the  acts  of  a  number  of  medi- 
cal graduates,  who  were  employed  upon  the  house  staff  of  a  public 
hospital,  in  hanging  an  effigy  of  the  medical  superintendent  of  the 
Jiospital,  although  true  in  part,  were  erroneous  and  defamatory  in 
some  respects,  one  of  the  medical  graduates  referred  to  in  such 
article  may  maintain  an  action  for  libel  against  the  newspaper, 
since  the  legal  effect  of  the  publication  is  the  same  as  if  he  had 
been  the  only  physician  referred  to,  and,  where  the  answer  men- 
tioned him  by  name,  as  if  reference  had  been  made  to  him  eo 
nomine.    Bommann  v.  Star  Co.,  174  N.  Y.  212. 

A  corporation  may  sue  for  any  libel  upon  it  as  distinct  from  a 
libel  upon  its  individual  members,  and  a  corporation  engaged  in 
business  may  maintain  an  action  for  libel  without  proof  of  special 
damage,  where  the  language  used  concerning  it  is  defamatory  in 
itself  and  injuriously  and  directly  affects  its  credit,  and  neces- 
sarily and  directly  occasions  pecuniary  injury.  Union  Associated 
Press  V.  Heath,  49  App.  Div.  247,  63  N.  Y.  Supp.  96,  citing  13 
Am.  &  Eng.  Encyc.  of  Law  (1st  ed.),  448;  Mutual  Assn.  v. 
Spectator  Co.,  50  k.  Y.  Super.  460. 

In  the  principal  case  the  judgment  below  was  reversed,  the  court 
stating  that  the  court  below  dismissed  the  complaint  relying  upon 
the  Union  Associated  Press.  Co.  v.  Press  Pub.  Co.,  24  Misc.  Rep. 
f.lO,  54  N.  Y.  Supp.  183. 

Where  an  alleged  libelous  publication  charged  that  there  was 
a  gang  of  blackmailers  in  an  association,  of  which  plaintiff  was  an 
officer,  but  contained  nothing  to  charge  that  plaintiff  was  a  member 
of  the  gans:, —  Held  not  libelous  as  to  plaintiff.  Hauptner  v. 
White,  81  App.  Div.  153,  80  K  Y.  Supp.  895. 
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SUBDIVISION  2. 
Defendanta. 

Where  a  libel  has  been  published  against  plaintiff  by  different 
persons  at  different  times,  he  may  bring  an  action  not  only  against 
each  publisher,  but  to  recover  whatever  damages  the  jury  may 
think  each  publication  may  have  caused  him.  Each  libel  is  a 
separate  and  distinct  tort,  and  each  person  who  sees  fit  to  publish 
it  is  separately  liable  to  the  plaintiff  for  whatever  damages  may  be 
fairly  said  to  accrue.  The  true  rule  is  that  whoever  publishes  a 
libel  publishes  it  at  his  peril  and  he  cannot  mitigate  his  damage 
because  some  other  reckless  and  evil-disposed  person  first  incurred 
the  same  liability  he  has  for  the  same  story.  Union  Associated 
Press  V.  Heath,  49  App.  Div.  247,  63  N.  Y.  Supp.  96,  citing 
Palmer  v.  N.  Y.  News  Pub.  Co.,  31  App.  Div.  212,  52  N.  ¥• 
Supp.  539 ;  Woods  v.  Pangbum,  75  N.  Y.  498. 

A  libel  may  be  perpetrated  by  more  than  one  person.  Rosen- 
berg V.  Nesbit,  14  St.  Rep.  248. 

The  author,  publisher,  seller,  and  every  other  person  who  know- 
ingly does  the  wrong  is  liable^  and  an  action  can  be  maintained 
against  them  either  jointly  or  severally.  Youmans  v.  Smithy  153 
N.  Y.  214 ;  Thom/is  v.  Bumsey,  6  Johns.  26 ;  2  Addison  on  Torts, 
364;  Townshend  on  Libel  and  Slander,  §  119,  cited  Union  As- 
sociated Press  Co,  v.  Heath,  49  App.  Div.  255,  63  N.  Y.  Supp. 
96,  dissenting  opinion,  McLaughlin,  J. 

There  may  be  a  joint  publication  by  writing,  but  there  cannot 
be  a  joint  oral  publication.  If  two  or  more  utter  like  words  either 
simultaneously  or  separately,  it  is  not  a  joint  publication,  but  a 
several  publication  by  each  for  which  they  cannot  be  sued  jointly. 
Townshend,  98,  citing  Chamberlaine  v.  Willmore,  2  Wms.  Saund. 
117a;  Forsyth  v.  Edminston,  2  Abb.  Pr.  431. 

Where  the  publication  of  a  libel  is  the  joint  act  of  two  or  more 
persons,  they  may  be  joined  in  the  same  action,  and  if  separate 
suits  are  brought  against  the  plaintiff,  he  can  have  but  one  satis- 
faction.    Thom^as  v.  Rumsey,  6  Johns.  26. 

In  Andres  v.  Wells,  7  Johns.  260,  it  was  held  that  where  a  news- 
paper establishment  had  been  assigned  to  a  person  as  security, 
and  the  press  remained  in  the  possession  and  management  of  the 
assignor,  the  ownership  of  the  assignee  was  not  such  as  to  render 
him  liable  for  the  libelous  publication. 
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Where,  in  an  action  against  a  corporation,  defendant  was  sued 
with  others,  it  is  alleged  in  the  complaint  that  the  corporation 
combined  and  confederated  with  the  other  defendants  to  injure 
the  plaintiff  by  circulating  false  and  slanderous  statements  to  his 
injury  with  the  view  of  compelling  him  to  become  a  subscriber 
to  the  publications  of  the  corporation  defendants,  in  pursuance  of 
which  combination  the  slanderous  words  were  uttered  by  the  other 
defendants, —  Held,  upon  demurrer  to  the  complaint,  that  a  cause 
of  action  was  alleged  against  the  corporation.  Dodge  v.  Brad- 
street  Co.,  69  How.  104. 

A  corporation  is  liable  for  a  libel  published  by  its  servants  or 
agents  whenever  such  publication  comes  within  the  scope  of  the 
general  duties  of  such  servants  or  agents,  or  whenever  the  corpo- 
ration has  expressly  authorized  or  directed  such  publication. 
Odgers,  416,  citing  Abrath  v.  North  Eastern  By,  Co.,  11  App. 
Cas.  263,  264;  Aldrich  v.  Press  Printing  Co.,  9  Minn.  133 ;  John^- 
son  V.  St.  Louis  Dispatch  Co.,  65  Miss.  639,  27  Am.  Rep.  293. 

The  law  does  not  recognize  any  difference  or  responsibility 
between  ownership  of  a  newspaper  by  a  corporation  and  by  indi- 
vidual. Such  corporations  are  capable  of  legal  malice  and  it  should 
be  imputed  to  them  by  the  law  whenever  it  would  be  to  individual 
ownership.  Samuels  v.  Evening  Mail  Association,  dissenting 
opinion,  Davis,  P.  J.,  9  Hun,  294,  adopted  by  Court  of  Appeals 
on  reversal,  76  N.  Y.  604. 

That  the  corporation  is  responsible  in  its  corporate  capacity  for 
the  publication  of  a  libel  is  held  in  Phila^,  Wilmington  &  Balti- 
more Co.  V.  QuigUy,  21  How.  (U.  S.)  202. 
.  Where  a  corporation  employed  a  person  to  repeat  slanders  with 
reference  to  plaintiff^s  business  among  plaintiff's  customers,  the 
acts  of  such  person  are  the  acts  of  the  defendant,  and  he  becomes 
liable  for  all  the  damages  sustained  by  plaintiff  by  reason  thereof. 
Buffalo  Lubricating  Oil  Co.  v.  Standard  Oil  Co.,  42  Hun,  153. 

An  action  for  libel  may  be  brought  against  a  joint-stock  com- 
pany. Van  Aemum  v.  McCune,  32  Hun,  316,  aiHrmed  as  Van 
Aemum  v.  Bleisten,  102  N.  Y.  365,  and  holding  that  an  action 
for  libel  is  maintainable  against  a  joint-stock  company  which  pub- 
lishes the  newspaper  in  which  the  libel  is  contained.  It  seems  the 
officers  of  the  company,  or  the  publishers  or  editors  employed  by  it 
have  the  same  power  when  acting  within  the  scope  of  their  au- 
thority to  bind  the  company  and  all  the  associates  which  the  ordi- 
nary partner  has  to  bind  the  firm  and  his  copartners. 
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In  Eichner  v.  Bowery  Bank,  24  App,  Div.  63,  48  N.  Y.  Supp. 
978,  6  If.  Y.  Annot.  Cas.  106,  the  rule  laid  down  in  Townshend, 
265,  and  Odgers,  368,  is  reiterated  that  a  corporation  can  act  only 
by  or  through  its  officers  or  agents,  and  that  as  there  can  be  no 
agency  to  slander,  that  the  corporation  cannot  be  guilty  of  slander 
unless  it  can  be  proved  that  the  corporation  expressly  ordered  and 
directed  the  officer  to  use  the  words  complained  of,  since  a  slander 
is  a  voluntary  tortious  act  of  the  speaker. 

ABTICLE  XL 
PLEADING.  p^^ 

Subdivision  1.  The  complaint 768 

2.  The  answer 780 

3.  Demurrer 783 

4.  Bill  of  particulars 785 

SUBDIVISIOH  1. 
The  CompUint. 

Section  1.  Common-law  rules 768 

2.  Code  provisions 771 

3.  What  allegations  are  necessary 776 

4.  Special  damages  must  be  pleaded 778 

§  1.  Common-law  rules. —  It  is  very  appropriately  said  (Newell, 
595),  that  it  would  appear  from  examination  of  the  earlier  cases 
for  libel  and  slander  in  the  State  of  New  York  that  the  contest 
was  almost  without  an  exception  a  contest  of  pleaders,  and  that 
^^  matters  in  litigation  appear  to  have  become  insignificant 
in  comparison  with  the  manner  of  stating  them  in  the  pleadings." 
This  difficulty  was  to  some  extent  remedied  by  the  Code  of  Pro- 
cedure by  which  the  common-law  method  of  plea  was  abrogated, 
and  an  effort  made  to  avoid  the  subtleties  and  technicalities  which 
had  crept  into  that  form  of  pleadings  to  the  exclusion  of  the  sub- 
stance. In  no  class  of  cases  had  these  subtleties  and  technicalities 
been  encouraged  to  so  great  an  extent  as  in  actions  for  libel  and 
slander,  more  particularly  the  latter.  An  effort  was  made  by 
specific  provisions  of  the  Code  of  Procedure  to  which  reference 
will  be  hereafter  had  to  simplify  the  practice  in  that  respect.    For 
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this  reason  comparatively  little  attention  need  be  given  to  the  com- 
mon-law rules  of  pleading,  and  they  are  only  applicable  in  so  far 
as  the  terms  employed  survive,  and  in  so  far  as  we  have  unfortu- 
nately been  imable  to  entirely  escape  from  some  of  the  rules  which 
became  firmly  fixed  under  the  former  practice. 

At  common  law  important  parts  of  the  complaint  were  the  aver- 
ment,  the  colloquium,  and  the  innuendo,  without  which  no  com- 
plaint was  regarded  as  sufficient.  Van  Ness,  J.,  in  Van  Vechten 
V.  Hopkins,  5  Johns.  211,  at  220,  defines  the  meaning  and  states 
the  use  of  each  of  these  terms.  The  following  may  be  gathered 
from  the  authorities  and  the  law  dictionaries  as  to  the  terms  in 
question. 

The  Avemient  is  a  positive  statement  of  facts  as  opposed  to 
an  argumentative  or  inferential  one,  and  its  office  is  to  show  to 
the  court  clearly  what  is  generally  or  doubtfully  expressed,  so 
that  the  court  may  know  of  whom  and  to  what  the  matters  are 
alleged,  and  also  to  add  matter  to  the  plea  to  make  doubtful  things 
clear. 

The  Colloquium  in  actions  for  libel  and  slander  is  the  specific 
averment  that  the  language  in  question  was  published  or  uttered 
of  or  concerning  the  plaintiff.  It  is  said,  Townshend  on  Libel  and 
Slander,  §  323,  that  the  term  is  frequently  used  to  denote  the 
colloquium  proper,  as  above  defined,  and  also  what  is  termed  the 
inducement ;  the  Inducement  being  defined  as  a  statement  of  mat- 
ter which  is  introductory  to  the  principal  subject  of  the  declara- 
tion or  plea,  and  which  is  necessary  to  explain  or  elucidate  it.  The 
Innuendo  is  explanatory  of  the  subject-matter,  sufficiently  ex- 
pressed before;  and  explanatory  of  such  matter  only,  since  it  is 
held  that  it  cannot  explain  the  sense  of  the  words  beyond  their 
own  meaning,  unless  something  is  put  upon  the  record  for  it  to 
explain.    Milligan  v.  Thorn,  6  Wend.  412. 

It  seems  that  an  extrinsic  fact  necessary  to  be  shown  in  order 
to  give  point  and  clearness  to  the  language  as  slanderous  and 
libelous  is  an  averment.  Van  Vechten  v.  Hopkins,  5  Johns.  222, 
citing  Hawkes  v.  Hawkey,  8  East,  427. 

The  colloquium  is  the  allegation  that  the  language  published 
was  concerning  the  plaintiff,  or  concerning  the  plaintiff  in  his 
affairs,  or  concerning  the  plaintiff  and  the  facts  alleged  as  in- 
ducement.    Townshend,  65. 

Inducement  is  the  statement  of  the  facts  out  of  which  th© 
49 
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charge  arises,  or  which  are  necessary  or  useful  to  make  the  charge 
intelligible.  It  is  necessary  where  the  language  does  not  naturally 
and  per  se  convey  the  meaning  which  the  plaintiflF  would  attribute 
to  it,  and  where  a  reference  to  some  extrinsic  fact  is  necessary 
to  explain  it.  As  where  the  language  is  claimed  to  be  ironical,  it 
must  be  so  alleged  in  the  inducement  Townshend,  504,  citing 
Tavemer  v.  Little,  5  Bing.  N.  C.  678 ;  Dorsey  v.  Whipps,  8  Gill, 
457 ;  Fry  v.  Bennett,  5  Sandf.  54 ;  Boydwell  v.  Jones,  4  M.  &  W. 
446. 

Nor  is  inducement  necessary  where  the  language  in  its  ordinary 
acceptation  imports  a  charge  of  crime.  Case  v.  BiLcJcley,  15  Wend. 
327 ;  Smith  v.  Ottendorfer,  3  St.  Rep.  187,  citing  More  v.  Ben- 
nett, 48  N.  Y.  472. 

The  subject  is  fully  discussed  and  the  definitions  in  Van  Vech- 
ten  V.  Hopkins,  supra,  adopted  in  Cooper  v.  Oreeley,  1  Den.  347 
(360),  where  authorities  are  cited  to  the  point  that  the  office  of 
an  innuendo  is  to  apply  the  libel  to  the  precedent  matter ;  and  it 
cannot  be  used  to  add  to,  extend,  enlarge,  or  change  the  sense  of 
the  previous  words,  although'  it  may  explain  the  meaning  of  words* 
Still  further,  that  when  the  libelous  meaning  is  apparent  on  the 
face  of  the  declarations,  innuendces  and  averments  are  unneces- 
sary. The  office  of  an  innuendo  is  to  bind  the  plaintiff,  not  to 
enlarge  the  sense  of  words ;  it  is  not  the  subject  of  proof,  and  only 
adds  such  explanatory  matter  in  relation  to  the  words  uttered  as 
must  have  been  understood  by  the  hearers  at  the  time.  See  also 
as  to  the  object  of  an  innuendo,  Spencer  v.  Southwick,  11  Johns. 
573,  reversing  10  Johns.  259. 

The  office  of  an  innuendo  is  to  aver  the  meaning  of  the  language 
published.  It  means  nothing  more  than  the  words  "  meaning  "  or 
"  aforesaid,"  as  explanatory  of  the  matter  stated  before.  Rex  v. 
Hown,  2  Cow.  688. 

Where  words  are  used  in  a  double  sense,  the  plaintiff  may  by  an 
innuendo  aver  the  meaning  with  which  he  desires  the  jury  to 
understand  they  were  spoken.    Smith  v.  Cary,  3  Campb.  461. 

The  omission  of  the  averment  that  the  slanderous  words  were 
spoken  of,  and  concerning  plaintiff,  was  held  fatal,  even  after 
verdict.    Sayre  v.  Jewett,  12  Wend.  135. 

Although  it  seems  that  when  the  declaration  showed,  with  rea- 
sonable certainty,  that  the  words  were  spoken  of  and  concerning 
plaintiff,  it  might  be  held  sufficient  under  such  circumstances. 
Nestell  v.  Van  Slyck,  2  Hill,  282. 
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Tb^se  questions  are  discussed  in  Chapman  v.  Smith,  13  Johns. 
78 ;  Burtch  v.  Nickerson,  17  Johns.  217 ;  Miller  v.  Maxwell,  16 
Wend.  9;  CHdney  v.  Blake,  11  Johns.  54;  Crosswell  v.  Weed,  25 
Wend.  621 ;  Gilbert  v.  Field,  3  Cai.  329 ;  Vaughn  v.  Havens,  8 
Johns.  109 ;  Andrews  v.  Woodmansee,  15  Wend.  232. 

§2.  Code  proviiiani. —  By  the  provisions  of  section  484,   the 

plainti£P  may  unite  in  the  same  complaint  two  or  more  causes  of 

action,  whether  they  are  such  as  were  formerly  denominated  legal 

or  equitable,  or  both,  where  they  are  brought  to  recover,  as  follows : 
«    «    « 

"  3.  For  libel  or  slander.  *  *  *  But  it  must  appear  upon 
the  face  of  the  complaint,  that  all  the  causes  of  action  so  united, 
belong  to  one  of  the  foregoing  subdivisions  of  this  section;  that 
they  are  consistent  with  each  other ;  and,  except  as  otherwise  pre- 
scribed by  law,  that  they  affect  all  the  parties  to  the  action ;  and 
it  must  appear  upon  the  face  of  the  complaint,  that  they  do  not 
require  different  places  of  trial." 

Section  535  of  the  Code  of  Procedure  provides:  "It  is  not 
necessary,  in  an  action  for  libel  or  slander,  to  state,  in  the  com- 
plaint, any  extrinsic  fact,  for  the  purpose  of  showing  the  applica- 
tion to  the  plaintiff  of  the  defamatory  matter;  but  the  plaintiff 
may  state,  generally,  that  it  was  published  or  spoken  concerning 
him;  and,  if  that  allegation  is  controverted,  the  plaintiff  must 
establish  it  on  the  trial." 

It  is  suflScient,  under  the  Code,  to  state  generally  that  the 
defamatory  matter  was  published  or  spoken  of  the  plaintiff.  Where 
there  is  no  uncertainty  that  the  words  were  intended  to  apply 
to  the  plaintiff,  it  is  unnecessary  to  allege  in  the  petition  any  ex^ 
trinsic  fact  to  show  that  the  defamatory  matter  was  intended  to 
apply  to  him,  but  it  is  suflScient  to  allege  generally  that  fact.  If 
the  words  published  or  spoken  are  actionable  per  se,  as  "  John 
Williams  stole  my  watch ;  he  is  a  thief,"  no  words  of  explanation 
or  inducement  are  necessary  to  show  to  whom  the  language  was  in- 
tended to  apply,  and  it  is  suflBcient  to  allege  that  the  words  were 
spoken  of  the  plaintiff;  but  if  the  language  is  vague,  leaving  it 
uncertain  whether  the  words  were  intended  to  apply  to  the  plain- 
tiff or  some  other  Derson,  or  where  the  words  themselves  do  not 
show  what  the  defend?  nt  intended  others  to  understand,  then  it 
is  necessary  to  state  extrinsic  facts  to  give  the  real  meaning  of 
the  words  as  they  were  intended  by  the  defendant  to  be  understood. 
Maxwell  on  Code  Pleading,  206,  207. 
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The  Code  only  di8pen8e8  with  the  inducement  to  show  the  ap- 
plication of  the  language  to  the  plaintiff,  it  does  not  dispense  with 
the  necessity  of  averments  of  extrinsic  facts  to  show  the  meaning 
of  ambiguous  language,  and  where  the  language  published  is  not 
defamatory  on  its  face  and  becomes  so  only  by  reference  to  ex- 
trinsic facts,  existence  of  these  facts  must  be  alleged  in  the  com- 
plaint. Townshend,  541,  citing  Pike  v.  Van  Wormer,  6  How.  99 ; 
Bias  V.  Short,  16  How.  322 ;  Frye  v.  Bennett,  5  Sandf.  54 ;  BMs- 
dell  V.  Raymond,  4  Abb.  Pr.  446;  Wallace  v.  Bennett,  1  Abb. 
N.  C.  478. 

Where  the  words  uttered  concerning  the  plaintiff  would  ordi- 
narily and  naturally  be  understood  by  an  intelligent  man  and  by 
people  generally  with  charging  plaintiff  with  a  crime  and  action- 
able per  se  a  complaint  is  sufficient  without  an  innuendo.  Keller 
V.  Dean,  67  App.  Div.  7,  67  N.  Y.  Supp.  842,  citing  numerous 
authorities,  among  others,  Oarby  v.  Bennett,  40  App.  Div.  163,  57 
K  Y.  Supp.  857 ;  Mooney  v.  Bennett,  44  App.  Div.  423,  60  X.  Y. 
Supp.  1103 ;  Hemmens  v.  Nelson,  138  X.  Y.  517 ;  Turton  v.  N.  F. 
Recorder  Co.,  144  X.  Y.  144. 

In  Walrath  v.  Nellis,  17  How  Pr.  72^  it  is  said  that  it  is  un- 
necessary to  aver  that  defendant  was  and  meant  to  be  understood 
by  the  hearers  as  charging  plaintiff  with  the  crime  imputed,  except 
when  the  language  is  couched  in  ambiguous,  ironical,  or  insinuat- 
ing words. 

Extrinsic  averments  are  not  necessary,  where  the  words  by 
natural  construction  tend  to  injure  plaintiff's  reputation  and  sub- 
ject him  to  hatred,  contempt,  or  ridicule.  More  v.  Bennett,  48 
X.  Y.  472. 

Words  which  are  of  themselves  actionable,  which,  in  their 
natural  construction,  tend  to  injure  the  memory  of  the  dead,  or 
the  reputation  of  one  alive,  and  expose  him  to  hatred,  contempt, 
or  ridicule,  need  no  averment  that  they  were  intended  to  impute 
such  offense.  It  is  only  where  the  words  do  not,  of  themselves, 
fairly  charge  the  offense,  that  extrinsic  averments  are  necessary. 
Cooper  V.  Greeley,  1  Den.  347 ;  Croswell  v.  Weed,  25  Wend.  621. 

But  allegations  of  extrinsic  facts  claimed  to  show  intent  to  con- 
nect plaintiff  with  commission  of  certain  crimes  are  erroneously 
stricken  out  as  irrelevant.  Morgan  v.  Bennett,  40  App.  Div.  619, 
57  X.  Y.  Supp.  1088. 

In  Hemmens  v.  Nelson,  138  X.  Y.  517,  it  is  held  that  where 
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the  words  are  ambiguous,  the  intent  of  the  defendant  in  the  sense 
in  which  the  words  were  used  becomes  an  important  inquiry  which 
is  not  permissible  at  the  trial  without  a  proper  allegation  in  the 
pleading. 

The  Code  has  not  dispensed  with  the  necessity  of  inducement 
and  innuendoes  where  necessary  to  point  to  the  libelous  meaning. 
Wallace  v.  Bennett,  1  Abb.  X.  C.  478. 

Innuendo  is  only  necessary  where  the  published  words  are  harm- 
less unless  coupled  with  the  plaintiff  to  his  injury.  Youmans  v. 
Faine,  86  Ilun,  479,  35  X.  Y.  Supp.  50. 

If  the  words  employed  in  libel  do  not  necessarily  refer  to  the 
person  complaining,  plaintiff  must  allege  in  issuable  form  that 
they  w^ere  intended  to,  and  were  understood  by  others  to  be  ap- 
plicable to  him,  or  must  follow  the  form  prescribed  by  the  Code 
and  allege  that  the  matter  was  published  "  of  and  concerning  the 
plaintiff."     Crane  v.  O'Reilly,  13  Civ.  Proc.  71. 

Where  words  are  ambiguous,  the  question  whether  they  are 
used  in  a  defamatory  sense  is  for  the  jury,  and  innuendoes  are 
proper  to  show  the  latent  and  injurious  meaning,  and  should  not 
be  stricken  from  a  complaint.  Bai^nard  v.  Press  Publishing  Co., 
43  St.  Eep.  507,  17  N.  Y.  Supp.  573. 

A  complaint  contained  the  averment  authorized  by  section  535 
that  the  words  complained  of  were  published  "  concerning  the 
plaintiff."  The  court  is  bound  to  assume  that  the  article  referred 
to  plaintiff.  Wesley  v.  Bennett,  5  Abb.  Pr.  498 ;  Ilussey  v.  N. 
Y.  Recorder  Co.,  89  Hun,  609.  But  see  Fleischman  v.  Bennett, 
87  K  Y.  231. 

But  the  mere  allegation  in  the  complaint  that  the  article  was 
published  of  and  concerning  the  plaintiff  does  not,  under  the 
principle  that  a  demurrer  admits  the  complaint,  make  out  a  cause 
of  action,  the  other  facts  stated  being  at  variance  with  such  allega- 
tion. Wellman  v.  Sun  Printing  &  Publishing  Assn.,  66  Hun, 
331,  21  K  Y.  Supp.  577,  citing  and  following  87  X.  Y.  231. 

Pursuant  to  section  519,  requiring  the  allegations  of  a  plead- 
ing to  be  liberally  construed,  the  provisions  of  section  535,  that 
the  defamatory  matter  was  published  or  spoken  concerning  him, 
is  satisfied,  if  the  express  language  of  the  Code  is  not  used,  but 
an  equivalent  statement  appears  in  the  pleading.  Jacquelin  v. 
Morning  Journal  Assn.,  39  App.  Div.  515,  57  N.  Y.  Supp.  299. 
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See  also  Crandall  v.  Jacob,  22  App.  Div.  400,  48  K.  Y.  Supp. 
279. 

An  averment  that  words  were  published  with  malicious  intent 
and  purpose  to  injure  the  business  of  the  plaintiff  is  not  equiva- 
lent to  an  allegation  that  they  were  stated  of  and  concerning  him. 
And  the  demurrer  should  not  be  struck  out  as  frivolous.  N.  Y.  dc 
Westchester  Water  Co.  v.  Morning  Journal  Assn.,  7  App.  Div. 
609,  40  K  Y.  Supp.  272. 

Should  plaintiff's  allegation  show  that  the  libel  could  have  had 
no  application  to  him,  an  allegation  that  the  libel  was  spoken  of 
and  concerning  him  will  not  sustain  his  pleading  against  a  de- 
murrer.    Fleischman  v.  Bennett,  87  X.  Y.  231. 

It  is  not  a  ground  for  motion  to  dismiss  the  complaint  that  the 
innuendoes  are  ambiguous  or  uncertain,  the  question  as  to  their 
meaning  may  be  submitted  upon  proper  requests  to  the  jury. 
Bergmann  v.  Jones,  94  N.  Y.  51. 

Since  the  Code  it  is  not  necessary  to  inoert  words  of  innuendo 
in  a  complaint  for  libel,  except  in  the  case  the  words  complained 
of  are  harmless  unless  applied  in  some  way  to  plaintiff  to  his 
injury,  but  a  general  allegation  that  they  were  spoken  of  him  is 
sufficient.     Youmans  v.  Paine,  86  Hun,  479,  35  K  Y.  Supp.  50. 

The  office  of  an  innuendo  is  to  explain  doubtful  words  and 
phrases  and  annex  to  them  their  proper  meaning,  but  it  cannot 
extend  the  sense  of  the  words  beyond  their  natural  import  unless 
something  is  alleged  by  way  of  introductory  matter  with  which 
they  can  be  connected.  The  office  of  an  innuendo  is  to  explain,  to 
point  the  meaning  of  the  words  used,  and  if  these  words  do  not 
constitute  slander  or  libel  the  innuendo  cannot  aid  them.  Max- 
well on  Code  Pleading,  208. 

The  meaning  of  the  words  cannot  be  extended  by  innuendo  be- 
yond their  natural  import  aided  by  reference  to  the  extrinsic  facts 
with  which  they  may  be  connected.  Oallup  v.  Belmont,  41  St. 
Rep.  233,  16  N.  Y.  Supp.  483,  citing  Woodruff  v.  Bradstreet 
Co.,  116  N.  Y.  217,  affirmed,  without  opinion,  135  N.  Y.  647; 
Sanderson  v.  Caldwell,  45  N.  Y.  398. 

An  innuendo  does  not  enlarge  the  matter  set  forth  in  the  alleged 
libelous  words.  Kingsley  v.  Kingsley,  79  Hun,  569,  29  N.  Y. 
Supp.  921. 

Where  there  is  nothing  in  an  article  which  shows  that  any  of 
the  allegations  were  made  in  respect  to  the  trade  or  business  in 
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which  a  person  was  engaged,  an  innuendo  will  not  change  or  en- 
large the  plain  meaning  of  the  words.  It  is  not  enough  that  the 
language  tends  to  injure  such  person  in  his  office,  profession,  or 
trade,  but  it  must  be  proven  to  have  been  spoken  in  relation 
thereto.  Keene  v.  Tribune  Asm.,  76  Hun,  488,  27  N.  Y.  Supp. 
1045. 

Where  the  alleged  libelous  words  are  ambiguous  and  the  com- 
plaint assigns  a  particular  meaning  to  them  by  way  of  an  innu- 
endo, an  issue  may  be  joined  upon  the  question  whether  the  words 
convey  the  meaning  assigned  them  by  the  innuendo.  Hollings- 
woHh  V.  Spectator  Co.,  53  App.  Div.  291,  65  K  Y.  Slipp.  812. 

The  plaintiff  is  bound  by  the  innuendo.  Morse  v.  Press  Puh- 
lishing  Co.,  49  App.  Div.  375,  63  N.  Y.  Supp.  423. 

Where  plaintiff  alleges  special  meaning  for  the  alleged  libelous 
words  sued  on,  that  is  the  only  meaning  which  defendant  need 
meet  in  pleading  or  on  trial.  Wv£st  v.  Brooklyn  Citizen,  38 
Misc.  Eep.  1,  76  K  Y.  Supp.  706. 

Where  plaintiff  sets  out  the  objectionable  languajge  and  follows 
it  with  an  innuendo  ascribing  a  certain  meaning  thereto,  he  is 
limited  to  the  meaning  so  ascribed,  and  if  not  libelous  there  is 
no  cause  of  action.  Brown  v.  Tribune  Assn.,  74  App.  Div.  859,  77 
'N.  Y.  Supp.  461. 

In  libel  the  plaintiff  may  always  avoid  a  meaning  of  which  the 
words  complained  of  are  susceptible  by  confining  his  complaint  to 
a  particular  meaning  of  them,  but  he  is  bound  by  the  meaning 
he  selects  and  if  he  fails  on  it  he  cannot  fall  back  on  the  general 
meaning  of  the  words.  Martin  v.  Press  Publishing  Co.,  40  Misc. 
Eep.  524.     See  Morrison  v.  Smith,  83  App.  Div.  206. 

In  Parker  v.  Bennett,  68  App.  Div.  148,  74  N.  Y.  Supp.  214, 
it  was  held  that  upon  the  facts  disclosed  in  the  article  set  out  in 
the  complaint  the  meaning  ascribed  to  it  in  the  innuendo  could 
not  be  sustained. 

In  Hauptner  v.  White,  81  App.  Div.  153,  80  K  Y.  Supp.  895, 
it  was  held  that  the  innuendo  contained  in  the  complaint  was  not 
sufficient  to  sustain  a  cause  of  action  as  the  publication  itself  did 
not  bear  out  such  innuendo.  That  under  the  circumstances  of 
the  case  the  allegation  that  words  complained  of  were  published 
of  and  concerning  the  plaintiff  was  not  sufficient  under  section 
535  to  justify  the  plaintiff  in  proving  facts  which  would  show 
that  he  was  the  individual  referred  to  in  the  publication.    Further 
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held  that  the  complaint  was  not  cured  by  the  answer,  as  the  fact 
that  defendant  in  an  action  of  libel  alleges  matters  of  justification 
of  the  publication  is  not  an  admission  of  any  fact  essential  to  the 
plaintiff's  recovery. 

§  3.  What  allegationB  arc  necessary —  A  complaint  for  libel 
must  set  out  the  language  used.  It  is  not  enough  to  state  its 
purport.  Wood  v.  Brown,  6  Taunt.  169;  Cheetham  v.  Tillotson, 
5  Johns.  430 ;  Culver  v.  Van  Anden,  4  Abb.  Pr.  375. 

The  complaint  should  set  forth  the  words  constituting  the 
slander.  It  is  not  sufficient  to  allege  their  purport  or  effect  or 
state  the  tenor  of  the  charge*  McDonald  v.  Edwards,  20  Misc. 
Rep.  523,  46  N.  Y.  Supp.  672;  Battersby  v.  Collier,  24  App. 
Div.  89,  48  K  Y.  Supp.  76,  34  App.  Div.  347,  54  N.  Y.  Supp. 
363. 

The  words  made  must  be  proved  in  substance,  and  different 
words,  although  imputing  the  same  charge,  but  entirely  different 
language,  will  not  support  the  complaint,  Enos  v.  Enos,  135  X. 
Y.  609. 

In  Miller  y.  Holmes,  19  N.  Y.  Supp.  701,  46  St.  Rep.  871,  Dugro. 
J.,  cites  from  Abb.  Tr.  Ev.  61,  the  proposition  "  ^Miere  the  alle- 
gation and  proof  vary  as  to  the  words,  it  is  enough  if  plaintiff 
proves  that  a  distinct  slanderous  charge  alleged,  which  is  separable 
from  any  other  unproven  words  alleged,  w^as  uttered  in  substan- 
tially the  words  alleged,  it  not  appearing  to  have  been  materially 
qualified  by  other  words  not  alleged." 

If  a  libelous  article  was  published  in  a  foreign  language,  both 
the  foreign  words  and  the  correct  translation  should  be  set  forth. 
Lettman  v.  Ritz,  3  Sandf.  734. 

A  complaint  w^hich  alleges  the  composition  of  a  libelous  article 
by  one  defendant  and  its  publication  in  a  newspaper  by  the  other 
is  sufficient  to  charge  both  as  publishiers  of  the  article.  Baker  v. 
McClellan,  21  St.  Rep.  893,  3  N.  Y.  Supp.  315. 

Complaint  in  slander  is  not  effective  if  it  does  not  allege  the 
words  to  be  spoken  in  the  presence  and  hearing  of  some  person. 
Wood  V.  Gilchrist,  1  Code  Rep.  117. 

It  is  not  necessary  to  aver  express  malice  or  want  of  probable 
cause.  Purdy  v.  Carpenter,  6  How.  Pr.  361 ;  Malone  v.  StillwelL 
15  Abb.  Pr.  421 ;  UllHch  v.  N.  Y.  Press  Co.,  23  Misc.  Eep.  168^ 
50  K  Y.  Supp.  788. 
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Where  the  matter  charged  is  libelous  as  matter  of  law,  an  allega- 
tion that  it  was  false  and  malicious  is  unnecessary,  and  even  though 
it  were  necessary,  an  allegation  that  it  was  a  libel  is  a  sufficient 
allegation  of  falsehood  and  malice.  Hunt  v.  Bennett,  19  N^.  Y. 
173. 

A  complaint  setting  forth  the  whole  of  the  objectionable  libel, 
and  averring  that  the  whole  is  false  and  defamatory,  is  sufficiently 
definite  and  certain.  Singer  v.  N.  Y.  Times  Co.,  74  App.  Div. 
380,  77  X.  Y.  Supp.  531. 

Complaint  alleging  that  the  libelous  article  published  in  a  Ger« 
man  newspaper  was  read  by  a  large  number  of  people,  is  not 
insufficient  because  it  fails  to  allege  the  articles  were  understood  by 
those  among  whom  it  was  circulated  to  have  the  meaning  claimed 
for  it.  The  question,  as  to  the  persons  who  could  read  and  under- 
stand the  alleged  libelous  articles  published  in  German  relates  to 
the  amount  of  damage  and  not  to  the  sufficiency  of  the  facts  al- 
leged. Peters  v.  Morning  Journal  Assn,,  74  App.  Div.  305,  77 
X.  Y.  Supp.  597. 

An  allegation  in  a  complaint  that  the  article  was  published 
of  and  concerning  plaintiff  is  a  sufficient  allegation  that  the  article 
was  understood  by  plaintiff's  friends  and  acquaintances  generally 
as  applying  to  plaintiff.  Stokes  v.  Morning  Journal  Assn.,  72 
App.  Div.  184,  76  N.  Y.  Supp.  429. 

A  complaint  setting  out  a  libelous  publication  reciting  that  it 
was  published  concerning  plaintiff,  and  that  the  allegations  are 
false  and  the  publication  malicious,  sufficiently  connects  plaintiff 
with  the  article.  Lelunann  v.  Tribune  Assn.,  37  Misc.  Eep.  506, 
75  X.  Y.  Supp.  1035.  So  held  under  the  provisions  of  the  Code 
of  Civil  Procedure,  §  535,  holding  it  is  sufficient  to  state  that 
words  were  published  of  and  concerning  the  plaintiff. 

A  complaint  setting  forth  the  libel  and  alleging  its  falsity 
alleged  that  the  libelous  statements  were  made  by  defendant  to 
be  published  and  that  they  had  been  published  as  intended  by 
him, — Held  sufficient  allegation  of  publication.  Thomas  v.  Smith, 
75  Hun,  573,  27  X.  Y.  Supp.  589. 

In  an  action  for  libel  an  allegation  that  defendant  was  pro- 
prietor of  the  newspaper  in  which  the  article  was  published  is 
sufficient.     Hunt  v.  Bennett,  19  N.  Y.  173. 

The  complaint  alleging  false  swearing  must  show  that  it  was 
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such  as  would  constitute  perjury,  if  there  is  nothing  in  the  words 
connecting  them  with  a  judicial  proceeding.  Phincle  v.  Vaughan, 
12  Barb.  215. 

Where  the  words  relate  to  plaintiff  in  his  business  or  profession^ 
the  fact  that  he  is  engaged  in  such  business  or  profession  must  be 
averred.  Ramscar  v.  Oerry,  16  St.  Rep.  789,  1  N.  Y.  Supp.  635 ; 
Carrol  v.  Wright,  33  Barb.  615. 

Where  the  alleged  slanderous  statement  is  presumptively  privi- 
leged, there  must  be  a  sufficient  averment  of  malice  to  sustain  the 
action,  and  a  joint  averment  that  the  words  were  spoken  falsely 
and  maliciously  is  sufficient.     Viele  v.  Qray,  18  How.  551. 

§  4.  Special  damages  must  be  pleaded. —  To  entitle  plaintiff  to 
give  proof  in  aggravation  of  damages,  which  proof  in  effect  goes 
to  enlarge  the  character  of  the  libel  itself,  he  must  set  up  the  facts 
in  his  complaint,  and  this,  although  the  articles  published  are 
libelous  per  se.  Cassidy  v.  Brooklyn  Daily  Eagle,  138  N.  Y.  239 ; 
Loftus  &  Co.  V.  Bennett,  68  App.  Div.  128,  74  K  Y.  Supp.  290, 
citing  Dumont  v.  Smith,  4  Den.  322,  to  the  definition  that  special 
damages  are  such  as  really  took  place  and  are  not  implied  by  law, 
and  are  either  superadded  to  general  damages  from  an  act  injurious 
in  itself,  as  where  some  special  loss  arises  from  uttering  the 
slanderous  words  actionable  in  themselves,  or  are  such  as  arise 
from  an  act  indifferent  and  not  actionable  in  itself,  but  injurious 
only  in  its  consequences,  and  to  the  rule  that  where  the  words  are 
actionable  per  se,  evidence  of  special  damage  may  be  given  in 
enhancement  of  damages,  provided  it  is  pleaded,  but  not  other- 
wise. Shipman  v.  Burrows,  1  Hall,  442;  Herrick  v.  Lapham, 
10  Johns.  281 ;  Bell  v.  Sun  Print.  &  Pub.  Co.,  3  Abb.  K  C.  157. 

In  an  action  for  slander,  brought  by  a  woman  for  words  imput- 
ing unchastity  to  her,  it  is  not  necessary  to  allege  or  prove  special 
damages.  If  the  plaintiff  is  married,  the  damages  recovered  are 
her  separate  property.     (Code  Oiv.  Proc,  §  1906.) 

Where  the  matter  is  not  libelous  per  se,  complaint  must  set  forth 
special  damages.  Knickerbocker  Life  Ins.  Co.  v.  Ecclesine,  11 
Abb.  Pr.  (]Sr.  S.)  385,  42  How.  Pr.  201. 

But  an  allegation  of  special  damage  to  the  effect  that  plaintiff 
has  been  injured  in  his  business  financially,  without  stating 
wherein  and  how  he  was  damnified,  is  not  sufficient.  Langdon 
V.  Shearer,  43  App.  Div.  607,  60  N.  Y.  Supp.  193. 
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That  such  allegations  must  be  specific.  Flatow  v.  Von  Brem- 
sen,  19  Civ.  Proc.  125. 

Where  the  complaint  alleged  that  by  reason  of  speaking  of  the 
words  plaintiff  was  injured  in  his  good  name  and  business,  and 
excluded  from  the  society  of  his  friends  and  neighbors,  it  was 
held  that  special  damages  were  sufficiently  alleged.  Hewit  v. 
Mason,  24  How.  366. 

Where  it  is  necessary  to  plead  special  damages,  each  item 
thereof  must  be  particularly  pleaded.  An  allegation  that  "  The 
joung  lady  with  whom  the  plaintiff  kept  company  avoids  him," 
is  not  libelous  since  the  publication  is  not  an  allegation  that  plain- 
tiff suffered  special  damages  by  loss  of  marriage  with  her.  Bade 
V.  Press  Publishing  Co.y  37  Misc.  Kep.  254,  75  K  Y.Supp.  298. 

A  complaint  in  slander  alleging  plaintiff  was  president  of  a 
c<trporation,  and  that  defendant  with  intent  to  injure  plaintiff 
stated  plaintiff  had  cheated  an  employee  of  the  corporation,  is 
sufficient  under  sections  481  and  535  of  the  Code  to  show  that 
the  charge  was  made  against  plaintiff  as  an  officer  of  the  corpora- 
tion, while  dealing  with  one  of  its  employees.  Crandall  v.  Jacob, 
22  App.  Div.  400,  48  N.  Y.  Supp.  279. 

The  intent  of  defendant  in  publishing  the  libel  may  be  set  out 
in  the  complaint  upon  the  question  of  exemplary  damages.  Bald- 
win V.  Genung,  70  App.  Div.  271,  74  N.  Y.  Supp.  835. 

Loss  of  particular  customers  is  special  damage  and  must  be 
especially  alleged  to  authorize  a  recovery  therefor.  Cruikskank 
V.  Bennett,  30  Misc.  Eep.  232,  62  N.  Y.  Supp.  118. 

Where  an  action  is  brought  for  the  publication  of  words  not 
libelous  per  se  it  states  no  cause  of  action  unless  it  alleges  special 
damage.  And  an  allegation  that  plaintiff  "has  suffered  great 
loss  and  damage  in  his  business  "  is  not  sufficient.  Smid  v.  Ber- 
nard, 31  Misc.  Rep.  35,  63  N.  Y.  Supp.  278. 

In  an  action  for  slander  or  libel  special  damage  arising  from 
the  loss  of  customers  must  be  pleaded,  and  the  names  of  such  cus- 
tomers stated ;  the  plaintiff  cannot  prove  that  any  one  not  named 
therein  ceased  to  deal  with  him.  Loftus  &  Co.  v.  Bennett,  68 
App.  Div.  128  (131),  74  K  Y.  Supp.  290.  Stating  that  the  rule 
in  these  ;ases  seemed  to  have  been  modified  in  Bergmann  v.  Jones, 
94  N.  Y.  61. 

Where  the  complaint  set  out  the  article  which  appeared  to  be 
libelous  per  se  and  alleged  that  "  by  means  of  the  said  publication 
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plaintiff  was  injured  in  his  reputation,  business,  and  credit  in 
the  sum  of  $10,000,"  no  special  damages  were  pleaded,  and  evi- 
dence that  particular  persons,  firms,  and  corporations  had  denied 
the  plaintiff  credit  was  not  admissible.  Rembt  v.  Roehr  Publish- 
ing Co.,  71  App.  Div.  459,  75  N.  Y.  Supp.  861. 

In  an  action  to  recover  damages  for  an  alleged  libel,  which  re- 
fers to  the  property  of  the  plaintiffs  and  not  to  the  plaintiffs  them- 
selves, the  complaint  must  allege  special  damages.  Kapella  v. 
Nichols  Chem.  Co.,  83  App.  Div.  44. 

SUBDIVISION  2. 
The  Answer. 

The  defenses  peculiar  to  an  action  of  libel  are  (1)  Justifica- 
tion; (2)  Fair  comment;  (3)  Privilege.  Fraser,  104.  To  which 
may  be  added  mitigation,  under  the  Code,  §  536. 

It  is  a  good  defense  to  an  action  of  libel  and  slander  that  the 
words  complained  of  are  true.     Fraser,  105. 

Judge  Ruggles,  in  Bisbey  v.  Shaw,  12  X.  Y.  67,  at  p.  70^ 
states  the  rule  which  existed  before  the  Cbde  of  Procedure  to  be 
that  in  the  case  where  a  general  issue  was  pleaded  alone  without 
a  plea  of  justification,  evidence  in  mitigation  of  dampges  was 
received  unless  it  tended  to  show  Uie  truth  of  the  slanderous 
words ;  when  it  had  that  tendency  it  was  excluded  on  the  groimd 
that  it  was  admissible  only  under  the  plea  of  justification.  The 
truth  of  the  words  could  not  be  proved  except  under  plea  of  justi- 
fication. Under  the  law  as  it  then  stood  there  was  no  provision 
by  which  a  defense  in  mitigation  of  damages  could  be  put  upon 
the  record  either  in  the  form  of  a  plea  or  notice,  but  it  was  admis- 
sible under  the  general  issue  except  as  above  stated,  when  the 
facts  offered  in  mitigation  tended  to  prove  the  truth  of  the  de- 
famatory words. 

Where  a  justification  was  pleaded  it  was  held  to  be  a  deliberate 
reiteration  by  the  defendant  of  the  slanderous  words  and  to  be 
conclusive  evidence  of  malice.  Proof  tending  to  establish  the 
truth  of  the  words  was  admitted  under  such  a  plea,  but  if  it  fell 
short  of  showing  that  the  slanderous  allegation  was  true,  it  was 
disregarded  as  evidence  in  mitigation  of  damages,  although  it 
established  that  the  words  were  spoken  in  a  mistaken  belief  that 
they  were  true,  without  actual  malice,  and  with  honest  and  even 
laudable  motives.    Before  the  Code,  therefore,  the  defendant  could 
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not  introduce  evidence  in  mitigation  of  damages  to  prove  the 
truth  of  the  words  complained  of.  As  to  present  rule,  see  Code, 
§  535. 

A  plea  of  justification  is  in  the  nature  of  "  new  matter  by  way 
of  avoidance  "  under  section  516  of  the  Code.  The  allegation  of 
falsity  is  not  traversable,  and  the  defendant  must  plead  the  facts 
which  constitute  justification.  Scofield  v.  Demoresiy  55  Hun, 
254,  7  N.  Y.  Supp.  832. 

To  constitute  a  good  answer  in  justification  it  is  not  enough  to 
state  the  matter  complained  of  is  true;  the  facts  must  be  shown 
showing  the  truth  of  the  statement,  whether  it  is  of  a  general  or 
specific  nature.  This  rule  requires  only  a  statement  of  the  neces- 
sary facts,  and  not  of  the  evidence  of  those  facts.  The  rule  is  the 
same  in  respect  to  pleading  mitigating  circumstances.  Ball  v. 
Evening  Post  Publishing  Co,,  38  Hun,  11,  citing  Wachter  v. 
Quenzer,  29  K  Y.  547,  appeal  dismissed,  101  K  Y.  641;  Mc- 
Kane  v.  Brooklyn  Citizen,  53  Hun,  132,  24  St.  Eep.  695,  6  N.  Y. 
Supp.  171. 

An  allegation  in  an  answer  that  the  alleged  defamatory  matter 
contained  in  the  article  set  forth  in  the  complaint  was  true,  with 
notice  that  he  would  prove  the  truth  of  it  upon  trial,  constitutes 
neither  defense  of  justification  nor  a  partial  defense  of  mitigation ; 
to  constitute  a  valid  plea  of  justification  the  answer  must  allege, 
with  some  particularity,  the  facts  showing  that  the  charges  were 
true  in  the  sense  in  which  they  were  charged  in  the  complaint; 
although  it  seems  that  a  defamatory  charge  may  be  of  such  a  na- 
ture and  so  specific  that  a  bare  allegation  of  its  truth  would  con- 
stitute a  valid  defense  of  justification.  Brush  v.  Blot,  16  App. 
Div.  80,  44  K  Y.  Supp.  1073,  citing  Wachter  v.  Quenzer,  29 
X.  Y.  547 ;  Hathom  v.  Congress  Spring  Co.,  44  Ilun,  608 ;  ilfc- 
Kane  v.  Brooklyn  Citizen,  53  Hun,  132,  6  N.  Y.  Supp.  171. 

And  such  plea  must  relate  to  the  charge  in  the  publication 
construed  in  the  sense  understood  by  people  generally,  giving  to 
such  words  their  ordinary  meaning.  Gray  v.  Brooklyn  Union 
Publishing  Co.,  35  App.  Div.  286,  55  N.  Y.  Supp.  35. 

A  plea  in  justification  relating  only  to  the  words  of  the  publica- 
tion which  were  not  libelous,  pleading  the  truth  of  inmiaterial 
matter  contained  in  it  which  led  up  to  the  libel  and  aggravating  the 
latter  by  pleading  additional  defamatory  matter  is  insufficient 
where  the  libelous  words  have  no  other  guilty  meaning  except  that 
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charged  in  the  innuendo    Morse  v.  Press  Publishing  Co.,  49  App. 
Div.  375,  63  K  Y.  Snpp.  423. 

The  rule  of  pleading  that  the  justification  in  an  action  of  slan- 
der shall  be  as  broad  as  the  charge  does  not  mean  that  an  answer 
in  justification  must  be  broad  enough  to  embrace  every  slanderous 
charge  stated  in  the  complaint  When  several  separate  and  dis- 
tinct things  are  charged,  the  defendant  may  justify  as  to  one, 
though  he  fail  as  to  the  others. 

When  a  complaint  for  slander  alleges,  among  other  distinct 
charges,  uttered  by  the  defendant,  the  separate  charge  that  the 
plaintiflF  kept  a  disorderly  house,  an  answer  which  undertakes  to 
justify  that  charge  is  sufficient  for  that  purpose  when  it  contains 
all  the  material  facts  which  it  would  be  necessary  to  allege  in  an 
indictment  for  that  offense.    Lanpher  v.  ClarJc,  149  N".  Y.  472. 

The  justification  in  an  action  for  libel  must  be  as  broad  as  the 
charges,  and  the  fact  that  plaintiff  published  some  irritating  mat- 
ter concerning  defendant,  or  his  newspaper,  does  not  as  matter  of 
law  justify  the  defendant  in  publishing  a  libel  concerning  the 
plaintiff,  although  it  is  properly  pleaded  in  mitigation  of  damages. 
Xavier  v.  Oliver,  80  App.  Div.  292,  80  N.  Y.  Supp.  225,  citing 
Young  v.  Fox,  26  App.  Div.  261  (267),  49  K  Y.  Supp.  634. 

It  is  especially  provided  by  section  535  that  in  libel  and  slander 
the  defendant  may  prove  mitigating  circumstances,  notwithstand- 
ing that  he  has  pleaded  or  attempted  to  prove  a  justification. 

As  to  pleading  mitigating  circumstances  in  an  action  for  libel 
or  slander,  which  does  not  amount  to  a  total  defense,  see  Code  Civ. 
Proc.,  §  536. 

Matter  tending  to  mitigate  the  damage  is  a  partial  defense  and 
may  be  pleaded  as  such  under  section  508.  Bissell  v.  Press  Pub. 
Co.,  62  Hun,  551,  17  N.  Y.  Supp.  393. 

Matter  in  mitigation  should  be  so  stated  and  pleaded*  Eager 
v.  Tibbiiis,  2  Abb.  Pr.  (N.  S.)  97;  Cray  v.  Brooklyn  Union  Pub- 
lishing Co.,  35  App.  Div.  286,  55  N.  Y.  Supp.  35. 

The  pleader  must  state  the  facts  upon  which  he  relies  by  way  of 
mitigation.    Knox  v.  Commercial  Agency,  40  Hun,  508. 

Allegations  in  mitigation  when  in  answer  to  allegation  of  the 
complaint  should  not  be  struck  out  as  irrelevant,  if  they  present 
a  doubtful  element  of  the  admissibility  of  the  evidence.  Palmer  v. 
Palladium  Printing  Co.,  16  App.  Div.  270,  44  N.  Y.  Supp.  675. 

A  defendant  cannot  allege  in  mitigation  of  damages  specific  acts 
affecting  the  character  of  the  plaintiff.    Wuensch  v.  Morning  Jour- 
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n4il  Assn.,  4  App.  Div.  110,  38  N.  Y.  Supp.  605.  See  ako  Holmes 
V.  Jones,  147  N.  Y.  59. 

As  to  limitation  of  an  answer  in  setting  up  matter  by  way  of 
mitigation,  see  Hess  v.  N.  Y.  Press  Co.,  26  App.  Div.  78,  49 
N.  Y.  Supp.  894. 

Matters  in  mitigation  may  be  alleged  although  scandalous^ 
Wuensch  v.  Morning  Journal  Assn.,  4  App.  Div.  110,  74  St.  Eep. 
232,  38  K  Y.  Supp.  605. 

Matter  pleaded  either  as  a  justification  or  mitigation  in  order 
to  be  relevant  must  relate  to  the  particular  charge  upon  which  the 
action  was  brought  Zilver  v.  Cooper,  37  Misc.  Eep.  158,  74 
N.  Y.  Supp.  850. 

In  an  action  against  defendant  for  stating  that  plaintiff  had 
stolen  articles  from  the  company  in  which  defendant  was  a  direc- 
tor, in  which  it  was  alleged  that  defendant  charged  plaintiff  with 
theft,  plea  on  the  part  of  defendant  to  be  relevant  must  allege  that 
defendant  made  the  charge  of  theft  to  the  officers  or  other  inter- 
ested persons  in  the  company  in  which  they,  both  plaintiff  and  de- 
fendant, were  interested.  Zilver  v.  Cooper,  37  Misc.  Eep.  158,  74 
N.  Y.  Supp.  850. 

By  section  523  of  the  Code  a  verification  to  a  pleading  may  be 
omitted  where  the  party  pleading  would  be  privileged  from  testify- 
ing as  a  witness  concerning  the  allegation  or  denial  contained  in 
the  pleading,  and  it  is  held  that  it  is  not  necessary  to  verify  the 
answer  in  an  action  for  libel,  even  though  the  complaint  be  verified. 
Wilson  V.  Bennett,  2  Civ.  Proc  34;  Ooff  v.  Star  Printing  Co.,. 
14  Civ.  Proc.  3,  21  Abb.  N.  C.  211. 

In  the  latter  case  it  is  held,  citing  Wheeler  v.  Dixon,  14  How. 
Pr.  151,  that  where  it  is  evident  from  the  complaint  in  the  action 
that  the  defendant  would  be  privileged  from  testifying,  an  unveri- 
fied answer  is  good  without  an  affidavit  setting  out  the  reason  why 
the  pleading  is  not  verified. 

For  authorities  as  to  what  constitutes  "  Justification  *'  and 
"  Mitigation  "  respectively,  see  article  IX,  "  Defenses.'' 

SUBDIVISION  8. 
Demvirer. 

Where  any  fact  allied  in  a  separate  defense  in  an  action  for 
libel  is  incompetent  in  mitigation  of  damages  a  demurrer  to  such 
defense  is  not  well  taken  without  assuming  all  the  facts  are  not 
sufficient,  but  a  demurrer  lies  to  a  separate  defense  alleging  facts 
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in  mitigation  of  damages.    Morse  v.  Press  Publish.  Co,,  63  App. 
Div.  61,  71  N.  Y.  Supp.  348. 

A  demurrer  on  the  ground  that  the  complaint  fails  to  state  a 
cause  of  action  only  admits  the  publication  and  its  falsity,  but 
does  not  admit  the  truth  of  the  allegation  charging  it  to  be  libelous. 
Bosi  V.  N.  Y.  Herald  Co.,  33  Misc.  Rep.  622,  68  N.  Y.  Supp.  898. 

In  an  action  for  libel  in  publishing  that  plaintiff  had  leprosy, 
failing  to  allege  that  leprosy  was  contagious  is  not  ground  for 
demurrer.  Simpson  v.  Press  Publish.  Co.,  33  Misc.  Rep.  228,  67 
N.  Y.  Supp.  401. 

A  plea  of  justification  in  libel  is  demurrable  if  the  justification 
pleaded  is  not  broad  enough  to  fully  justify  any  single  libelous 
charge.  Baldwin  v.  Genung,  70  App.  Div.  271,  74  N.Y.  Supp.  835. 

Where  the  innuendo  is  not  justified  by  the  antecedent  facts  re- 
ferred to,  so  that  rejecting  it  the  words  are  not  actionable,  a  de- 
murrer will  lie.    Fleischmann  v.  Bennett,  87  N.  Y.  231. 

Upon  demurrer  in  libel,  allegations  by  way  of  innuendo  are  not 
admitted,  and  in  contesting  the  sufficiency  of  the  pleading  are  to 
be  rejected  when  not  justified  by  the  facts  alleged.  Zinserling  v. 
Journal  Co.,  26  Misc.  Rep.  591,  57  N.  Y.  Supp.  905. 

If  the  innuendo  is  not  warranted  by  the  language  used  in  con- 
nection with  the  other  facts  to  which  they  have  relation,  a  de- 
murrer will  be  sustained,  unless  it  is  a  case  in  which  the  words 
without  the  innuendo  are  actionable.  Arrow  Steamship  Co.  v. 
Bennett,  73  Hun,  81,  25  K  Y.  Supp.  1029. 

A  complaint  in  an  action  for  slander  which  alleges  that  the  de- 
fendant uttered  certain  slanderous  words  which  are  specifically  set 
forth,  "  or  words  of  like  purport,  meaning,  or  effect "  is  demur- 
rable as  it  does  not  charge  that  defendant  used  any  particular 
words.  Drohan  v.  O'Brien,  76  App.  Div.  265,  78  X.  Y.  Supp.  430, 
citing  Battersby  v.  Collier,  34  App.  Div.  347 ;  Ward  v.  Clark,  2 
Johns.  10;  Forsyth  v.  Edmeston,  2  Abb.  Pr.  30,  to  the  point  that 
in  an  action  for  slander  the  alleged  slanderous  words  complained 
of  must  be  set  forth  in  the  complaint,  and  is  not  sufficient  to  set 
forth  their  tenor  and  effect.  Distinguishing  Gray  v.  Nellis,  6 
How.  Pr.  290,  where  the  complaint  alleged  that  certain  specific 
slanderous  words  were  used,  continuing  with  the  following  state- 
ment "  and  also  *  *  *  other  words  of  like  falsity  and  de- 
famation," since  in  the  latter  case  the  complaint  does  charge  the 
uttering  of  the  specific  words  as  well  as  other  words. 
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SUBDIVISION  4. 
Bill  of  Particvlan. 

While  the  authorities  upon  the  right  of  plaintiff  or  defendant 
to  a  hill  of  particulars  are  quite  numerous,  they  pass  in  each  case 
upon  the  facts  presented,  and  it  is  difficulty  if  not  impossihle,  to 
lay  down  any  general  rule  beyond  that  stated  in  the  Code,  §  531, 
referred  to  in  Stiebeling  v.  Lochhaus,  21  Hun,  457,  which 
may  possibly  be  termed  the  leading  case  upon  the  subject.  It  is 
there  said  that  the  language  of  the  Code  has  been  held  to  cover 
all  classes  of  actions  in  which  affirmative  claims  to  recover  dam- 
ages are  set  up,  whether  they  be  upon  contract  or  for  tort,  re- 
ferring to  Tilton  V.  Beecher,  59  N.  Y.  176  as  authority  for  the 
rule  that  a  bill  of  particulars  is  proper  in  all  description  of  actions 
where  the  circumstances  are  such  that  justice  demands  that  a 
party  should  be  apprised  of  the  matters  for  which  he  is  to  be  put 
on  trial  with  greater  particularity  than  is  required  by  the  rules  of 
pleading.  Stiebling  v.  Lochhaus,  21  Hun,  458,  was  cited  and  fol- 
lowed in  Gardinier  v.  Knox,  27  Hun,  500  (502),  distinguishing 
Mitchell  V.  Mitchell,  61  N.  Y.  398. 

In  Orvis  v.  Dana,  1  Abb.  N.  C.  268,  it  was  held  that  the 
rule  in  Tilton  v.  Beecher,  59  N.  Y.  176,  did  not  require  the  grant- 
ing of  a  bill  of  particulars  in  the  action  for  libel  then  before  the 
court 

In  Dent  v.  Ryan,  29  St.  Eep.  379,  8  N.  Y.  Supp.  806,  it  is  held 
that  while  a  bill  of  particulars  of  the  times  and  places  where  the 
alleged  slanderous  words  are  claimed  to  have  been  spoken  may  be 
properly  ordered,  plaintiff  should  not  be  required  to  state  the 
names  of  the  persons  in  whose  presence  they  have  been  claimed  to 
have  been  uttered. 

In  Rome  v.  Washbume,  62  App.  Div.  131,  at  p.  132,  70  K  Y. 
Supp.  868,  the  rule  is  laid  down  that  defendant  is  entitled  to  a 
bill  of  particulars  which  will  inform  him  more  accurately  of  the 
place  where  plaintiff  intends  to  prove  the  slanderous  words  were 
uttered,  and  also  the  names  of  at  least  one  of  the  persons  in  whose 
presence  and  hearing  they  were  spoken. 

To  the  same  effect  is  Turner  v.  Beavan,  23  Abb.  N.  C.  432, 
10  N.  Y.  Supp.  128,  following  Dempewolf  v.  Hills,  53  K  Y. 
Super.  105. 

In  Bertuch  v.  Dower,  6  Misc.  Eep.  601,  25  N.  Y.  Supp.  1147, 
60 
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where  plaintiflF  had  been  directed  to  furnish  a  bill  of  par- 
ticulars of  the  exact  time  or  times  and  the  precise  place  or  places 
where  defendant  is  alleged  to  have  spoken  the  alleged  slanderous 
words,  etc.,  the  order  appealed  from  was  modified  by  striking  out 
the  words  "  exact "  and  "  precise." 

Defendant  in  an  action  of  libel  is  not  entitled  to  a  bill  of  par- 
ticulars specifying  what  portions  of  the  article  are  alleged  to  be 
libelous,  and  in  what  respect  such  portions  are  alleged  to  be  false, 
and  what  admitted  to  be  true,  where  the  defendant  substantially 
declares  it  can  answer  without  a  bill  of  particulars  and  seeks  it 
that  he  may  be  relieved  of  proving  all  the  issuable  facts.  Krister 
V.  N.  Y.  Times  Co.,  79  App.  Div.  39,  79  K  Y.  Supp.  209. 

In  Haggerty  v.  Ryan,  17  Misc.  Eep.  277,  40  N.  Y.  Supp.  384^ 
the  following  rules  are  laid  down  with  regard  to  bill  of  particu- 
lars in  an  action  for  slander.  An  appeal  from  an  order  denying 
motion  for  a  bill  of  particulars  before  answer  will  not  be  enter- 
tained, where  it  appears  that  plaintiff  has  answered  since  the 
making  of  the  order.  Such  a  motion  to  prevent  surprise  and  for 
use  on  the  trial  is  premature  wh^n  made  before  issue  joined ;  and^ 
further,  that  in  such  an  action  u  bill  of  particulars  specifying  the 
names  of  the  persons  in  whose  presence  the  words  were  uttered 
may  properly  be  ordered. 

In  Davidow  v.  Auerbach,  15  App.  Div.  424,  44  N.  Y.  Supp. 
461,  a  bill  of  particulars  was  asked  for  where  the  complaint 
charged  the  defendant  with  slander  and  libel  upon  an  affidavit 
made  by  the  defendant  containing  no  denial  of  the  charges  of  the 
complaint.  For  this  and  other  reasons  it  was  held  that  a  bill  of 
particulars  should  not  have  been  ordered. 

In  Hatch  v.  Matthews,  85  Hun,  522,  33  N.  Y.  Supp.  332,  citing 
Newell  V.  Butler,  38  Hun,  106,  it  is  queried  whether  a  bill  of 
particulars  should  be  directed  of  matter  pleaded  in  mitigation  of 
damages,  especially  where  the  plaintiff  himself  is  familiar  with 
the  facts. 

In  Madden  v.  Underwriting  Print.  &  Pub.  Co.,  10  Misc.  Eep. 
27,  30  N.  Y.  Supp.  1052,  a  bill  of  particulars  was  ordered,  and 
Ammidon  v.  Century  Rubber  Co.,  59  N.  Y.  Super.  460,  14 
N.  Y.  Supp.  769,  holding  that  defendant  should  not  be  required 
to  furnish  a  bill  of  particulars  when  he  denies  adequate  knowl- 
edge of  particulars,  is  distinguished. 

The  rule  governing  this  class  of  cases  is  said  in  McCarron  v. 
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Sire,  14  Civ.  Proc.  252,  3  N.  Y.  Supp.  659,  to  be  that  the  power 
of  the  court  to  order  bill  of  particulars  extends  to  all  descriptions 
of  actions,  but  that  the  scope  of  such  an  order  is  ordinarily  a 
question  of  discretion  and  that  its  allowance  ought  not  to  go 
beyond  the  necessity  of  the  case.  Holding  that  in  an  action  for 
slander  plaintiff  may  be  required  to  furnish  particulars  specify- 
ing the  date  when,  place  where,  and  in  whose  presence  the  alleged 
defamatory  language  was  used. 

A  bill  of  particulars  to  enable  defendant  to  plead  should  be 
refused  as  unnecessary  where  it  makes  affidavit  that  it  has  a  de- 
fense on  the  merits,  and  that  it  is  able  to  justify  in  part,  at  least, 
the  truth  of  the  article.  Plaintiff  cannot  be  required  to  furnish 
a  bill  of  particulars  specifying  which  portion  of  the  objectionable 
publication  he  deems  to  be  false,  and  which  part  he  deems  to  be 
true.  Singer  v.  N.  Y.  Times  Co.,  74  App.  Div.  380,  77  N.  Y. 
Supp.  531. 

The  defendant  may  be  required  to  furnish  a  bill  of  particulars 
where  he  pleads  in  mitigation  or  justification.  Daniel  v.  Daniel, 
2  Civ.  Proc.  238.  Distinguishing  Maretzeh  v.  Caldwell,  2  Bob. 
715,  followed  by  a  note  upon  the  right  to  a  bill  of  particulars. 

In  Holmes  v.  Jones,  13  Civ.  Proc.  260,  it  was  held  that  where 
the  defendant  in  an  action  for  libel  sets  up  matter  in  justification 
and  also  in  mitigation,  especially  where  the  matter  pleaded  in 
mitigation  is  of  facts  with  which  the  plaintiff  is  entirely  familiar 
and  with  which  the  defendant  is  not  familiar,  there  does  not  seem 
to  be  any  reason  for  requiring  defendant  to  give  bill  of  particu- 
lars of  such  mitigating  circumstances.  Following  Orvis  v.  Dana, 
1  Abb.  N'.  C.  268,  distinguishing  Cardwell  v.  Cardwell,  12  Hun, 
92;  Stiebling  v.  Lockhaus,  21  Hun,  257;  Oardinier  v.  Knox, 
27  Hun,  600.  The  principal  case  further  holds  that  where  the 
affidavit  upon  which  plaintiff  moved  for  a  bill  of  particulars  of 
matters  alleged  in  mitigation,  stated  that  he  had  no  information 
or  knowledge  as  to  particulars  of  the  matters  referred  to,  but  did 
not  state  that  he  had  no  suspicion  or  belief  in  regard  thereto,  it  was 
insufficient. 

Ball  V.  Evening  Post  Pub.  Co.,  38  Hun,  11,  holds  that  a  de- 
fendant in  an  action  for  libel,  pleading  a  justification  in  a  proper 
case,  should  be  required  to  furnish  a  bill  of  particulars.  Orvis  v. 
Dana,  1  Abb.  N.  C.  268,  is  distinguished. 

In  Newell  v.  Butler,  38  Him,  104,  where  defendant  had  been 
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directed  to  furnish  a  bill  of  particulars  of  a  portion  of  his  an- 
swer, it  was  held  that  he  could  not  be  compelled  to  disclose  his 
evidence,  and  it  was  there  held  that  a  bill  of  particulars  could  not 
be  required  as  to  matters  pleaded  only  in  mitigation  of  damages. 

This  case  and  Ball  v.  Evening  Post  Pnh.  Co.,  38  Hun,  11, 
were  approved  in  an  action  for  injunction.  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pvb.  Co.,  66  Hun,  38  (40),  20  N.  Y. 
Supp.  749. 

In  Tallmadge  v.  Press  Pub.  Co.,  28  St.  Rep.  396,  7  N.  Y. 
Supp.  896,  it  was  held  that  it  is  well  settled  that  a  defendant  may 
be  compelled  to  furnish  a  bill  of  particulars  of  matters  set  up 
iu  a  suit  for  libel;  that  plaintiflF,  by  delaying  nine  months  after 
answering,  did  not  waive  his  right  to  move  where  defendant  was 
not  prejudiced  by  the  delay.  Further,  that  the  order  need  not  be 
confined  to  matters  charged  in  the  answer,  as  it  is  only  necessary 
that  defendant  furnish  particulars  of  matters  he  intends  to  prove. 

Where  the  plaintiff  has  as  good  or  better  sources  of  information 
than  the  defendant,  a  bill  of  particulars  should  not  be  ordered 
so  as  to  particularize  every  detail,  much  less  to  apprise  plaintiff 
of  defendant's  evidence  in  support  thereof.  It  is  sufficient  in 
such  case  if  the  charges  are  specific  and  formulated  with  as  mucH 
certainty  as  to  time,  place,  and  amount  as  the  nature  of  the  case 
and  defendant's  situation  will  admit  of.  When  such  facts  are 
specified  with  sufficient  exactness  to  prevent  surprise,  plaintiff  can 
ask  no  more.  Bumham  v.  Wells,  50  App.  Div.  175,  63  N.  Y. 
Supp.  686. 

In  Wynkoop-Hallenhech'Crawford  Co.  v.  Albany  Evening 
Union  Co.,  26  App.  Div.  623,  49  N.  Y.  Supp.  662,  it  was  held 
that  plaintiff  was  entitled  to  a  bill  of  particulars. 

In  Childs  v.  Tuttle,  48  Him,  228,  the  question  arose  as  to 
granting  of  a  bill  of  particulars  in  an  action  for  slander  of  title 
to  personal  property,  and  it  was  there  held  that  defendants  were 
entitled  to  a  bill  of  particulars  as  to  some  of  the  matters  claimed, 
while  it  was  refused  as  to  others. 

Where  the  complaint  alleges  that  by  reason  of  the  alleged  libel 
plaintiff  was  injured  in  its  reputation,  good  name,  and  business, 
and  lost  various  customers,  a  bill  of  particulars  of  the  names  of 
customers  lost,  and  of  persons  of  whom  the  libel  was  published 
is  not  necessary  to  enable  defendant  to  answer.  National  Oramo- 
phone  Corp.  v.  American  Talking-Machine  Co.,  50  App.  Div. 
162,  63  N.  Y.  Supp.  600. 
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Where  the  complaint  in  an  action  for  libel  brought  by  a  physi- 
cian demands  only  general  damages  for  injuries  "  in  his  vocation '' 
and  for  exposure  "  to  public  contumely ''  without  claim  for  spe- 
cial damages  a  bill  of  particulars  of  the  names  of  the  patients 
he  has  lost  by  the  libel  should  not  be  ordered  as  there  can  be  no 
recovery  on  such  a  complaint  for  special  damages.  Cruikshanh 
V.  Bennett,  30  Misc.  Kep.  232,  62  N.  Y.  Supp.  118. 


FORMS- 
SUPREME  COURT  —  Dutchess  County. 


MARY  B.  DISTIN 

agat, 
HILAND  R.  ROSE. 


^  Complaint  (slanderoiiB  worda), 
"     69  N.  Y.  122. 


The  plaintiflf  for  her  complaint  says : 

That  the  defendant,  during  the  months  of  March  and  February, 
1873,  on  divers  days,  contriving  and  wickedly  and  maliciously  in- 
tending to  injure  this  plaintiflf  in  her  good  name,  fame,  and  credit, 
and  to  bring  her  into  public  scandal,  infamy,  and  disgrace  with  and 
among  all  her  neighbors  and  other  good  and  worthy  citizens,  and  to 
cause  it  to  be  suspected  and  believed  by  those  neighbors  and  citizens 
that  the  said  plaintiflf  had  been  and  was  guilty  of  the  offenses  and 
misconduct  hereinafter  mentioned  to  have  been  made  and  charged 
upon  her  by  said  defendant,  did,  at  the  time  aforesaid,  at  Pough- 
keepsie,  in  a  certain  discourse  which  the  defendant  thus  and  there 
had  in  the  presence  and  hearing  of  divers  good  and  worthy  citizens, 
falsely  and  maliciously  spoke  and  declared  of  and  concerning  the  said 
plaintiff,  these  false  and  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say:  (Here  follows  defamatory  state- 
ments.) 

By  means  of  the  committing  of  which  said  several  grievances  by 
the  said  defendant  as  aforesaid,  the  said  plaintiff  has  been  and  still 
is  ^rreatly  injured  in  her  good  name  and  credit,  and  brought  into 
public  scandal,  infamy,  and  disgrace  with  and  amongst  all  her 
neighbors  and  other  good  and  worthy  citizens  to  damage,  of  this 
plaintiff  of  $1,000. 

Wherefore  plaintiff  demands  judgment  against  this  defendant  for 
the  sum  of  $1,000,  besides  the  costs  of  this  action. 
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SUPREME  COURT  —  Westchester  County. 


MICHAEL  FITZGERALD 

agat, 

JOHN  0EIL8. 


Complaint   (affecting   bosine 
capacity),  U  Hun,  295. 


The  plaintiff  above  named,  complaining  of  the  above-named  de- 
f endant,  respectfully  shows  to  the  court,  and  alleges : 

First  That  at  all  times  mentioned  in  this  complaint,  both  he  and 
the  defendant  have  been  and  now  are  residents  of  the  county  of  West- 
chester and  State  of  New  York. 

Second,  That  between  the  1st  day  of  October,  1892,  and  the  1st  day 
of  May,  1893,  at  divers  times  in  the  village  of  New  Rochelle,  West- 
chester county,  N.  Y.,  and  vicinity,  the  defendant  in  the  presence 
and  hearing  of  a  number  of  persons  maliciously  spoke  of  and  con- 
cerning the  plaintiff  the  false  and  defamatory  words  following :  "  The 
plaintiff  is  a  drunkard;"  "and  by  reason  of  plaintiff's  drunkenness 
he  is  no  good  any  more  as  a  mechanic." 

Third.  That  plaintiff's  only  means  of  supporting  himself  and  his 
family  is  as  a  carpenter  and  builder. 

Whereby  the  plaintiff  was  injured  in  his  reputation  and  business 
to  his  damage  $5,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
$5,000,  with  the  costs  of  this  action. 


SUPREME  COURT  — Yates  County.  ^ 


EMMA  E.  ENOS 

agat, 
JOHN  A.  ENOS. 


^  Complaint    (imputing   unchas- 
tity),  135  N.  Y.  609. 


Complaining  of  the  defendant  the  plaintiff  states  and  alleges  the 
following  facts  constituting  her  cause  of  action: 

That  this  plaintiff  is  and  always  has  been  of  good  character,  and  a 
good,  true,  and  honest  woman,  and  never  was  guilty  of  the  offenses 
laid  to  her  charge  by  the  defendant,  and  at  the  times  hereinafter 
mentioned,  had  the  respect,  confidence,  and  esteem  of  her  neighbors 
and  of  all  good  and  worthy  citizens.     * 

And   the   plaintiff   alleges   on   her  information   and  belief,   and 
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charges  the  fact  to  be  that  the  defendant  herein,  wickedly  rontriving 
and  maliciously  intending  to  injure  this  plaintiff  in  her  good  name, 
fame,  and  credit,  and  to  bring  her  into  public  scandal,  infamy,  and 
disgrace  with  and  among  all  her  neighbors,  and  other  good  and 
worthy  citizens,  to  cause  it  to  be  suspected  and  believed  that  the 
plaintiff  had  been  and  was  guilty  of  the  offenses  and  misconduct 
hereinafter  mentioned  to  have  been  made  and  charged  upon  her,  by 
caid  defendant,  did,  during  the  years  1886,  1887,  and  1888,  and  dur- 
ing each  and  every  month  of  the  same  years  and  each  of  them,  a*^^  his 
residence  in  the  town  of  Jerusalem,  Yates  county,  N.  Y.,  and  at 
divers  other  places  in  said  town,  and  also  in  the  public  streets  of  the 
village  of  Penn  Yan,  and  at  divers  other  places  in  the  county  of 
Yates,  and  in  the  presence  and  hearing  of  divers  good  and  worthy 
citizens,  falsely  and  maliciously  speak  and  declare  of  and  concerning 
the  plaintiff:     (Here  follows  defamatory  words.) 

And  many  other  vile,  obscene,  and  indecent  expressions  of  and  con- 
cerning the  plaintiff,  thereby  charging  and  maliciously  intending  to 
charge  and  have  it  believed  that  the  plaintiff  was  an  unchaste  woman 
and  had  been  and  was  guilty  of  the  crime  of  larceny. 

That  by  reason  of  the  committing  of  the  said  several  grievances  by 
the  said  defendant  as  aforesaid,  the  said  plaintiff  has  been  and  still  is 
neatly  injured  in  her  good  name  and  credit,  and  brought  into  pub- 
lic scandal,  infamy,  and  disgrace  with  and  among  all  her  neighbors 
and  other  good  and  worthy  citizens  to  the  damage  of  the  plaintiff  of 
$5,000. 

Whebefobe  the  plaintiff  demands  judgment  against  the  defendant 
in  the  simi  of  $5,000,  besides  costs. 


SUPBEME  COUET  —  County  of  Kings. 


WILLIAM  J.  CRUIKSHANK,  Plaintiff, 

OffSt, 

WILLIAM  GORDON,  Defendant. 


Complaint  (affecting  piofee- 
sional  capacity),  118  N.  Y. 
117. 


The  plaintiff,  for  his  complaint  against  the  defendant,  alleges: 
First  That  at  the  times  hereinafter  mentioned  the  plaintiff  was 
and  still  is  a  practicing  physician,  duly  authorized  and  licensed  to 
practice  his  said  profession,  and  residing  and  having  an  office  in  the 
city  of  Brooklyn,  in  this  State. 

Second,  That  on  or  about  the  9th  day  of  June,  1885,  the  defendant, 
as  the  plaintiff  is  informed  and  believes,  in  the  presence  of  one  Peter 
I.  Hoffman,  in  the  city  of  Brooklyn,  with  intent  to  injure  this  plaintiff 


Digitized  by  VjOOQIC 


Y92  LIBEL    AND    SLANDEB. 

^  


Art.  11.    Pleading. 


in  his  profession  as  a  physician,  spoke  certain  false  and  defamatory 
language  in  the  following  words:  "  I  '*  (meaning  the  defendant),  "  dis- 
charged Doctor  Cruikshank  '^  (meaning  this  plaintiff)  ^^  because  he  had 
nearly  killed  my  daughter  and  had  treated  her  for  malaria  when  she 
did  not  have  malaria  at  all,  and  I  shall  never  pay  him  a  single  cent. 
Doctor  Cruikshank  would  have  killed  her  if  I  had  not  discharged 
him  and  called  in  another  doctor." 

Third.  And  for  a  further  and  separate  cause  of  action  the  plaintiff 
repeats  the  allegations  in  paragraph  one  herein  contained,  and  alleges 
further  that  on  or  about  the  1st  day  of  November,  1885,  the  defend- 
ant, as  the  plaintiff  is  informed  and  believes,  in  the  presence  and 
hearing  of  one  Annie  Snyder,  in  the  city  of  Brooklyn,  with  intent  to 
injure  this  plaintiff  in  his  profession  as  a  physician,  maliciously  spoke 
and  uttered  concerning  this  plaintiff  in  his  said  profession  to  the  said 
Annie  Snyder  certain  false  and  defamatory  language  in  the  following 
words :  "  If  you  "  (meaning  the  said  Annie  Snyder)  "  do  not  get  an- 
other doctor"  (meaning  another  physician  than  this  plaintiff),  "you 
will  be  your  own  child's  murderer."  (The  said  Annie  Snyder  having 
at  the  time  of  said  conversation  a  sick  child,  and  having  called  this 
plaintiff  to  attend  the  same  as  a  physician,  and  this  plaintiff  being  at 
said  time  in  attendance  upon  the  said  child,  and  having  the  care  of 
it  as  a  patient.)  "It  shows  that  Doctor  Cruikshank"  (meaning  this 
plaintiff)  "  knows  nothing  about  the  case,  because  if  he  did  he  would 
syringe  the  child's  throat.  I "  (meaning  the  defendant)  "  had  Doctor 
Cruikshank  for  my  family  and  he  almost  killed  my  child,  and  if  I 
had  not  got  another  doctor  in  his  place  my  child  would  have  died. 
You  ought  to  get  another  doctor  immediately.  I  wish  your  husband 
were  at  home  so  I  could  speak  to  him  about  it,  and  urge  him  to  get 
another  doctor.  Doctor  Cruikshank  has  sued  me,  but  you  can  tell 
him  I  do  not  care  that  for  him  "  (meaning  that  the  defendant  was 
wholly  indifferent  to  any  suit  brought  by  this  plaintiff  or  any  claim 
for  legal  redress  made  by  him).  "  I  would  never  risk  a  child  in  his 
care." 

Fourth,  And  for  a  further  and  separate  cause  of  action  the  plaintiff 
repeats  the  allegations  of  paragraph  one,  hereinbefore  contained,  and 
alleges  further  that  on  or  about  the  1st  day  of  November,  1885,  the 
defendant,  as  the  plaintiff  is  informed  and  believes,  in  the  presence 
and  hearing  of  one  George  Snyder,  in  the  city  of  Brooklyn,  with  in- 
tent to  injure  this  plaintiff  in  his  profession  as  a  physician,  mali- 
ciously spoke  and  uttered  concerning  this  plaintiff  in  his  said  profes- 
sion, to  the  said  George  Snyder,  certain  false  and  defamatory  language 
in  the  following  words,  this  plaintiff  being  at  said  time  in  attendance 
as  a  physician  upon  a  child  of  said  George  Snyder,  and  having  the 
care  of  the  same  as  a  patient:  "If  I"  (meaning  defendant)  "were 
you"  (meaning  the  said  (Jeorge  Snyder),  "I  would  get  another 
doctor"  (meaning  another  physician  than  this  plaintiff);  "Doctor 
Cruikshank  "  (meaning  this  plaintiff)  "  is  no  good  of  a  doctor.  He 
is  nothing  but  a  butcher.     I  have  had  Doctor  Cruikshank  in  my 
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family  to  attend  my  child,  and  if  I  had  not  got  another  doctor  in  hia 
place  I  would  have  had  a  death  in  my  family.  I  intend  to  do  Doctor 
Cruikshank  all  the  harm  I  can.^' 

(Here  follow  similar  allegations  in  presence  of  other  persons.) 
Eighth.  That  by  means  of  said  false,  malicious,  and  defamatory 
words  uttered  as  aforesaid,  to  the  various  persons  hereinbefore  named> 
and  at  the  times  and  places  therein  named,  the  plaintiff  was  caused 
trouble,  inconvenience,  and  injury  and  has  been  damaged  in  the  sum 
of  $20,000. 

Wherefobb  this  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  $20,000,  besides  the  costs  of  this  action. 


NEW  YORK  SUPERIOR  COURT. 

KICHARD  G.  FOWLES 

agst. 

HENRY  C.  BOWEN. 


Complaint  (words  ftffectinr 
business  repntation),  dO  N. 
Y.20. 


The  amended  complaint  of  the  plaintiff,  Richard  G.  Powles> 
against  the  defendant,  Henry  C.  Bowen,  shows  and  states  to  the 
court : 

(1)  That  on  the  1st  day  of  January,  1852,  he  entered  into  the 
employ  of  the  firm  of  George  M.  Wood,  merchant,  doing  business  in 
the  city  of  Cincinnati,  in  the  State  of  Ohio,  and  continued  in  the 
employ  of  said  firm  until  he  was  discharged  as  hereinafter  mentioned. 

(2)  That  at  the  time  last  aforesaid  the  said  defendant  was  a 
merchant  doing  business  in  the  city  of  New  York,  and  one  of  the 
firm  of  Bowen  &  McNamee,  of  said  city,  and  that  previously  to  said 
day  the  said  plaintiff  had  been  for  a  long  time  in  the  employ  of  said 
Bowen  &  McNamee  as  a  clerk. 

(3)  That  while  he  was  in  the  employ  of  the  said  George  M.  Wood> 
and  on  or  about  the  26th  day  of  February,  1852,  the  above  defendant, 
at  the  city  and  county  of  New  York,  in  a  communication  with  one 
Jacob  P.  Cole,  who  at  the  time  was  a  member  of  the  said  firm  of  said 
George  M.  Wood,  spoke  and  published  of  and  concerning  the  plaintiff 
the  following  false,  scandalous,  and  defamatory  words,  that  is  to  say: 
**  Mr.  Fowles  "  (meaning  the  plaintiff)  "  has  become  such  a  notorious 
liar  that  we  can  place  little  or  no  confidence  in  him.  In  fact  so 
strongly  were  we  convinced  of  his  dishonesty  that  we  have  written  to 
John  Shilletto  of  Cincinnati  to  emplov  a  police  force  to  watch  him. 
This  course  was  brought  about  from  the  fact  of  Fowles  "  (meaning 
the  plaintiff)  "having  some  six  trunks  in  his  possession  when  he 
left  New  York.^^ 
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(4)  That  the  said  defendant  on  the  28th  day  of  February,  1852, 
at  the  city  of  New  York,  in  the  presence  and  hearing  of  divers  per- 
sons, spoke  and  published  of  and  concerning  the  said  plaintiff  the 
following  false,  scandalous,  and  defamatory  words,  that  is  to  say: 
^^Mr.  Fowles^'  (meaning  the  said  plaintiff)  '^has  become  such  a 
notorious  liar  that  we^*  (meaning  the  said  firm  of  Bo  wen  &  Mc- 
Namee,  of  which  said  defendant  was  a  member)  "could  place  little 
or  no  confidence  in  him  ^*  (meaning  the  said  plaintiff).  "  In  fact  so 
strongly  were  we  ^'  (meaning  the  said  firm  of  Bowen  &  McNamee,  of 
which  the  defendant  was  a  member)  "  convinced  of  his  '^  (meaning 
the  said  plaintiff's)  "dishonesty,  that  we"  (meaning  the 
said  firm  of  Bowen  &  McNamee,  of  which  the  defendant  was  a 
member)  have  written  to  John  Shilletto,  of  Cincinnati,  to  employ  a 
police  force  to  watch  him"  (meaning  the  said  plaintiff).  "This 
course  was  brought  about  from  the  fact  of  Fowles"  (meaning  the 
said  plaintiff)  "  having  some  six  trunks  in  his  "  (meaning  the  said 
plaintiff's)  "  possession  when  he  left  New  York." 

(5)  That  the  words  were  uttered  and  published  by  the  said  de- 
fendant with  the  intent  to  injure  and  defame  the  said  plaintiff,  and 
by  reason  of  the  speaking  thereof  the  said  plaintiff  is  greatly  pre- 
judiced in  his  good  name,  fame,  credit  and  reputation,  and  was  sus- 
pected of  being  a  dishonest  man  and  a  liar,  and  unworthy  of  con- 
fidence, and  was  in  consequence  of  the  speaking  of  the  words  aforesaid 
discharged  from  the  employ  of  the  said  firm  of  George  M.  Wood  as 
such  clerk,  and  was  then  and  since  has  been  deprived  of  the  gains  and 
profits  of  the  said  employment,  and  in  consequence  thereof  has  since 
been  unable  to  obtain  any  employment. 

(6)  The  plaintiff,  therefore,  says  that  he  is  injured  and  has  sus- 
tained damage  to  the  amount  of  $25,000,  for  which  he  claims  judg- 
ment, besides  the  costs  of  this  action. 

Note. —  This  complaint  illustrates  the  method  of  pleading  innuen- 
does under  older  decisions. 


SUPREME  COTJET  — Kings  County. 

IDA  M.  GARRISON 

agst, 

THE  NEW  YORK  RECORDER  COMPANY. 


"  Complaint  (libel),  155  N.  Y. 
228. 


The  plaintiflF,  by  William  G.  Cooke,  her  attorney,  complaining  of 
the  defendant  herein,  respectfully  shows  to  this  court: 

(1)  That  she  is  the  wife  of  Theodore  B.  Garrison,  having  been 
married  to  him  in  the  city  of  Brooklyn  on  the  28th  day  of  June, 
1893,  in  which  city  she  then  began,  and  intended  thenceforth  to 
reside  with  her  husband,  she  being  at  that  time  unknown  to  the  citi- 
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sens  of  Brooklyn  and  never  having  resided  there;  that  at  the  time 
of  her  marriage  she  was  of  the  age  of  thirty-four  years  and  for 
several  years  prior  thereto  had  been  a  teacher  in  the  public  schools 
of  the  State,  and  had  never  been  engaged  in  any  other  vocation  or 
occupation  whatsoever,  and  had  always  enjoyed  the  society,  friend^ 
ship,  and  confidence  and  respect  of  good^  sober^  and  respectable  men 
and  women. 

(2)  That  the  defendant  is  a  domestic  corporation  organized  under 
the  laws  of  this  State,  and  at  the  city  of  New  York  publishes  a  daily 
newspaper  called  "  The  New  York  Recorder,"  which  is  largely  cir- 
culated among  and  read  by  the  citizens  of  the  cities  of  New  York  and 
Brooklyn,  as  well  as  of  the  whole  country. 

(3)  That  on  the  1st  day  of  June,  1893,  the  defendant  maliciously 
designing  to  injure  this  plaintiff  in  her  good  name,  fame,  and  credit, 
and  to  disgrace  her  and  hold  her  up  to  public  contempt,  infamy, 
scorn,  and  ridicule,  and  to  deprive  her  of  the  society  of  all  good, 
sober,  and  respectable  people,  and  to  make  it  appear  that  she  was,  or 
had  been  a  vile,  abandoned,  and  dissolute  person,  and  to  be  shunned 
by  all  those  persons  and  citizens  of  Brooklyn  and  elsewhere  who  were 
not  the  lowest  and  most  degraded,  did  publish  in  said  newspaper,  and 
caused  to  be  circulated  in  the  city  of  Brooklyn  and  elsewhere,  the 
following  false,  scandalous,  and  malicious  libel,  of  and  concerning 
the  plaintiff,  to  wit:  (Here  follows  article  complained  of.) 

(4)  That  the  plaintiff  is  informed  and  believes,  and  there  alleges, 
that  a  ^'  concert  hall  at  Coney  Island  "  is  a  place  of  evil  report  and 
a  resort  for  disorderly  and  disreputable  persons  of  both  sexes;  and 
that  the  female  singers  and  dancers  therein  are  generally  depraved 
and  abandoned  women,  or  are  so  regarded  and  understood  to  be,  and 
as  such  are  shunned  and  avoided  by  orderly  and  respectable  people. 

(5)  That  by  reason  of  the  publication  and  circulation  aforesaid 
plaintiff  has  ever  since  been  and  still  is  greatly  distressed  in  mind 
and  injured  in  name,  fame,  and  reputation,  and  subjected  to  great 
disgrace,  to  her  damage  of  $25,000,  for  which  sum  she  demands 
judgment  herein,  besides  the  costs  of  this  action. 


SUPREME  COURT  —  Albany  County. 


SMITH  O'BRIEN,  Plaintiff, 

agat, 

JAMES  GORDON  BENNETT,  Defendant. 


Complaint  alleging  special 
^  damages,  "libel,'^  72  App. 
^      Div.  367. 


The  above-named  plaintiff,  complaining  against  the  above-named 
defendant,  alleges: 

First.  That  at  the  times  hereinafter  mentioned  the  defendant  was, 


Digitized  by  VjOOQIC 


796  LIBEL   AND    SLANDEB. 


Art.  11.    Pleading. 


and  now  is,  the  editor,  publisher,  and  proprietor  of  the  New  York 
Herald,  a  newspaper  published  at  the  city  of  New  York,  State  of 
New  York. 

Second.  That  on  or  about  the  9th  day  of  June,  1899,  the  defend- 
ant maliciously  composed,  or  caused  to  be  composed,  and  maliciously 
published  of,  and  concerning  the  plaintiff  in  said  newspaper  a  certain 
article  containing  false,  defamatory,  and  libelous  matter  following^ 
to  wit:   (Here  follows  article  complained  of.) 

Third.  That  by  means  of  said  publication  the  plaintiff  was  injured 
in  his  reputation  to  his  damage  of  thirty  thousand  dollars  ($30,000). 

Fourth.  That  at  the  times  hereinbefore  mentioned  the  plaintiff  was 
and  now  is  a  practicing  lawyer  and  attorney,  duly  authorized  to 
practice  in  the  courts  of  this  State,  and  practicing  his  profession  at 
Albany,  N.  Y.,  and  was  of  good  name  and  credit  as  such  lawyer  and 
attorney. 

Fifth.  That  by  means  of  the  publication  aforesaid  the  plaintiff  was 
injured  in  his  reputation  and  in  his  good  name  and  credit  as  such, 
lawyer  and  attorney,  to  his  damage  $10,000. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant 
herein  for  the  sum  of  forty  thousand  dollars  ($40,000),  besides  the 
costs  of  this  action. 


SUPREME  COURT  —  Delaware  County. 

1 

WILLIAM  YOUMANS  j 

aggf^  I  Complaint,  "  libel,"  153  N.  Y. 

SHERRILL  E.  SMITH  and  GEORGE  H.  I 
PAINE.  . 


The  plaintiff,  William  Youmans,  for  a  complaint  in  this  action, 
shows  the  court  that  he  is  a  resident  of  the  town  of  Delhi,  Delaware 
county,  N.  Y.,  and  has  been  for  forty-five  years,  and  has  always  en- 
deavored to  maintain  a  good  character  and  reputation  among  his 
neighbors  and  friends,  and  is  and  has  been  for  over  forty  years  a 
practicing  attorney  and  counselor-at-law  in  said  town  and  county. 

First.  And  the  plaintiff  further  shows  that  the  defendants  are  the 
editors  and  publishers  of  a  public  newspaper  called  the  "  Delaware 
Gazette,"  published  at  Delhi,  in  said  county,  and  has  a  large 
circulation. 

Second.  And  the  plaintiff  for  a  further  complaint  shows  the  court 
that  the  defendants,  George  H.  Paine  and  Sherill  E.  Smith,  being  co- 
partners in  the  printing  and  publishing  business  at  Delhi  afore- 
said, and  being  malicious  toward  this  plaintiff,  and  with  the  wicked 
design  and  intent  to  injure  this  plaintiff's  good  name,  character  and 
reputation  and  standing  in  the  community  in  which  he  lives,  and  to 
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cause  it  to  be  suspected  and  believed  that  this  plaintiff  was  a  bad, 
dishonest,  corrupt,  and  wicked  man,  and  unworthy  of  the  confidence 
and  esteem  of  his  neighbors  and  friends  as  an  individual,  and  also 
as  an  attorney  and  counselor-at-law;  that  he  was  unworthy  of  con- 
fidence and  not  to  be  trusted  by  his  clients,  or  to  be  believed  under 
oath,  did  wickedly  publish,  utter,  and  circulate  amongst  the  people  of 
Delaware  county  and  State  of  New  York,  the  following  scandalous, 
libelous  articles  and  questions,  to  wit:  (Here  follows  libelous  matter.) 

Third.  And  the  plaintiff  further  shows  the  court  that  the  defend- 
ants by  the  various  questions  thus  published  and  circulated  charged 
and  intended  to.  charge  this  plaintiff  with  the  various  crimes,  mis- 
demeanors, and  bad  character  indicated  by  each  and  every  question 
therein  published  as  aforesaid. 

Fourth.  And  the  plaintiff  further  shows  that  the  above  questions 
or  interrogatories  were  printed  and  published  by  the  defendants, 
Paine  and  Smith,  in  their  printing  and  publishing  office,  in  Delhi, 
both  privately  and  through  the  post-office,  and  mailed,  issued,  de- 
livered, and  circulated  by  the  defendants  or  parties  and  persons  who 
were  engaged  in  the  attempt  to  slander,  vilify,  and  libel  this  plaintiff 
as  aforesaid. 

Fifth.  And  the  plaintiff  further  shows  the  court  that  by  reason  of 
such  false,  malicious,  and  slanderous  printing  and  publishing  his 
clients  have  abandoned  him,  and  by  reason  thereof  his  law  business 
has  been  diminished  and  his  clients  left  him  to  his  great  damage. 

Sixth.  And  the  plaintiff  further  shows  the  court  that  by  reason  of 
the  foregoing  charges  and  libelous  publication  this  plaintiff  has 
sustained  damages  to  his  private  and  professional  character,  to  the 
amount  of  $25,000. 

Wherefore,  and  by  reason  of  the  premises  the  plaintiff  demands 
judgment  for  $25,000,  besides  the  costs  of  this  action. 


NEW  YORK  SUPEBIOE  COURT. 


RICHARD  G.  FOWLES 


agat.  y  Answer,  30  N.  Y.  20. 


HENRY  C.  BO  WEN. 


The  answer  of  the  defendant,  Henry  C.  Bowen,  to  the  amended 
complaint  of  the  plaintiff,  Richard  G.  Fowles,  in  this  action: 

(1)  That  the  plaintiff  on  the  1st  day  of  January,  1852,  did  not 
enter  into  the  employ  of  the  firm  of  George  M.  Wood,  as  stated  in 
the  said  complaint,  nor  did  he  continue  in  such  employment  until  he 
was  discharged,  as  stated  in  said  complaint. 

(2)  That  the  plaintiff  was  in  the  employ  of  the  firm  of  Bowen  & 
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McNamee  from  the  1st  of  September,  1849,  to  the  let  of  Novem- 
ber, 1851,  and  at  no  other  time. 

(3)  That  the  defendant  did  not  on  or  about  the  26th  of  February, 
1852,  in  a  conversation  with  one  Jacob  F.  Cole,  speak  and  publish  of 
and  concerning  the  'plaintijff  the  words  stated  and  set  forth  in  the  said 
complaint,  or  any  of  them. 

(4)  That  the  defendant  did  not,  on  or  about  the  26th  of  February, 
1852,  in  the  presence  and  hearing  of  any  person  speak  and  publi^ 
of  and  concerning  the  plaintiff  the  words  stated  and  set  forth  in  the 
plaintiff^s  complaint,  or  any  of  them. 

(5)  That  all  the  conversation  had  by  the  defendant  on  or  about  the 
26th  or  28th  of  February,  1852,  or  at  any  other  time  with  Jacob  F. 
Cole,  was  privileged  conversation,  occasioned  by  remarks  made  by 
said  Jacob  F.  Cole  of  and  concerning  the  character  and  integrity  of 
the  plaintiff,  and  that  no  part  of  the  communication  made  by  the 
defendant  to  the  said  Jacob  F.  Cole  was  false,  scandalous,  or  de- 
famatory of  or  concerning  the  plaintiff. 

(6)  That  the  plaintiff,  while  he  was  in  the  employ  of  Bo  wen  & 
McNamee,  as  aforesaid,  became  such  a  notorious  liar,  that  the  said 
firm  could  place  little  or  no  confidence  in  him. 

(7)  That  the  words  stated  and  set  forth  in  the  said  complaint  were 
not  uttered  or  published  by  the  said  defendant  with  a  view  to  injure 
or  defame  the  said  plaintiff,  nor  by  reason  of  the  speaking  thereof 
was  the  plaintiff  prejudiced  in  his  good  name,  fame,  or  credit  or 
reputation,  nor  was  he  suspected  thereby  of  being  a  dishonest  man 
or  a  liar,  or  unworthy  of  confidence,  nor  was  he  in  consequence  of  the 
speaking  of  the  words  aforesaid  discharged  from  the  employ  of  the 
said  George  M.  Wood  as  such  clerk,  nor  was  he  thereby  deprived  of 
the  gains  and  profits  of  the  said  employment,  nor  has  he  in  conse* 
quence  thereof  since  been  unable  to  obtain  employment. 


SUPEEME  COTJET —Dutchess  County. 

1 


MARY  B.  DISTIN 

agst, 
HILAND  R.  ROSE. 


Answer  (justification  and  miti- 
gation), 69  K.  Y.  122. 


First  The  above-named  defendant  in  his  amended  answer  to  the 
complaint  of  the  plaintiff  in  the  above-entitled  action  denies  each 
and  every  allegation  in  said  complaint  contained. 

Second.  And  for  another  and  further  answer  to  plaintiff's  com- 
plaint in  this  action  the  defendant  states  and  claims  that  at  the  time 
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of  the  alleged  speaking  of  the  words  complained  of  in  the  plaintiff'a 
complaint,  and  during  many  months  before  and  after  the  time  men- 
tioned in  said  complaint,  the  defendant  was  one  of  the  trustees  of 
school  district  No.  7,  of  the  town  of  Poughkeepsie,  duly  elected  and 
acting  as  such,  and  that  all  the  words  spoken  by  the  defendant  of  and 
concepiing  the  plaintiff  was  in  the  meeting  of  the  said  trustees  or  to 
the  other  trustees  of  said  school  district  in  relation  to  the  character 
and  fitness  of  the  plaintiff  to  teach  and  take  charge  of  said  district 
school. 

Third,  And  for  another  and  further  answer  to  the  plaintiff's  com* 
plaint  in  this  action  the  defendant  alleges  that  the  plaintiff  had  been 
the  companion  of  one  Louis  6.  Contarini  during  several  years  prior  to 
the  alleged  speaking  of  the  words  contained  in  the  plaintiff's  com- 
plaint, and  claimed  to  be  the  wife  of  said  Contarini,  and  visited 
the  said  Contarini  in  prison,  as  his  wife,  and  lived  and  cohabited  with 
the  said  Contarini  as  his  wife,  both  before  and  after  she  had  been 
informed  that  said  Contarini  had  a  wife  living,  which  facts  and 
circumstances  defendant  will  prove  on  the  trial  of  this  action  as  a 
justification  of  the  truth  of  the  words  alleged  to  be  spoken  in  the 
plaintiff's  complaint,  and  defendant  will  also  further  prove  all  the 
above  facts  and  circumstances  in  this  action  in  mitigation  of  damages. 

Fourth.  And  for  another  and  further  defense  in  this  action  the 
defendant  alleges  that  the  words  mentioned  and  set  forth  in  the 
plaintiff's  complaint  in  this  action  are  true,  and  that  the  misconduct 
charged  by  said  words  the  plaintiff  was  guilty  of;  that  she,  the  plain* 
tiff,  cohabited  and  lived  with  one  Louis  G.  Contarini  a  long  time 
before  the  commencement  of  this  action,  and  claimed  to  be  his  wife; 
that  Contarini  was,  at  the  time  when  the  plaintiff  cohabited  and  lived 
with  him  as  his  wife,  a  married  man,  having  a  lawful  wife,  other  than 
the  plaintiff,  living,  which  fact  was  well  known  to  the  plaintiff;  that 
the  words  alleged  to  be  spoken  by  the  defendant  were  spoken  by  him 
in  relation  to  the  plaintiff's  conduct  with  said  Contarini,  and  that 
plaintiff's  character  in  consequence  of  her  connection  with  said  Con* 
tarini  became  and  was  bad  at  the  time  of  the  alleged  speaking  of  the 
words  mentioned  in  the  plaintiff's  complaint,  which  facts  and  cir* 
cumstances  the  defendant  will  prove  on  the  trial  of  this  action  in 
justification  of  the  alleged  speaking  and  also  in  mitigation  of  damaged 
in  this  action. 

Fifth.  And  defendant  further  alleges  as  a  defense  in  this  action 
that  said  Louis  6.  Contarini  was  duly  indicted  and  was  duly  con* 
victed  of  the  crime  of  bigamy  in  the  city  of  Poughkeepsie,  Dutchess 
county,  at  a  Court  of  Oyer  and  Terminer,  held  in  said  city  on  the  10th 
of  October,  1871,  and  duly  sentenced  under  said  conviction  to  the 
State  prison ;  that  after  said  Contarini  had  served  out  said  sentence, 
or  had  been  discharged,  the  plaintiff  again  sought  him  and  lived  and 
cohabited  with  him  as  his  wife,  which  facts  and  circumstances  the 
defendant  will  prove  on  the  trial  of  this  action  in  justification  of  the 
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words  alleged  to  have  been  spoken  by  him^  and  also  in  mitigation  of 
damages  in  this  action. 


SUPREME  COURT  — Jepfehson  County. 


CHARLES  T.  WOODRUFF 

agst, 

THE  BRADSTREET  COMPANY. 


Answer  (plea  of  privilege),  116 
N.Y;217. 


(Certain  admission  made  by  defendant.) 

And  the  said  defendant^  for  a  separate  and  further  defense  and  in 
mitigation  of  damages^  avers: 

(1)  That  it  is  a  corporation  duly  incorporated  under  and  by  virtue 
of  the  laws  of  the  State  of  Connecticut,  and  does  business  in  the 
State  of  New  York  and  elsewhere. 

(2)  That  its  principal  place  of  business  is  in  the  city  of  New  York, 
and  that  its  business  is  of  the  nature  and  character  set  forth  in  said 
amended  complaint. 

(3)  That  in  pursuance  of  its  business  as  a  commercial  agency  it 
was,  at  the  time  set  forth  in  the  said  amended  complaint,  and  still 
is  hired  and  employed  by  divers  corporations,  firms,  and  individuals, 
doing  business  in  the  State  of  New  York  and  elsewhere,  which  said 
•corporations,  firms,  and  individuals  were,  and  are  interested  in  ascer- 
taining and  being  informed  of  the  commercial  standing  of  divers 
corporations,  firms,  and  individuals,  doing  business  in  the  State  of 
New  York  and  elsewhere,  as  their  agent,  to  seek  for  and  diligently 
inquire  into  the  character,  credit,  and  commercial  standing  of  said 
parties  so  engaged  in  business  as  aforesaid,  and  to  communicate  the 
same  forthwith  to  their  said  employers,  all  of  which  communica- 
tions were  to  be  in  strict  confidence  and  were  to  be  for  the  sole  use, 
henefit,  and  information  of  said  employers. 

(4)  That  in  pursuance  of  said  employment  the  said  defendant 
was  informed  by  the  president  of  a  bank  located  at  Watertown, 
and  which  information  it  verily  believed  was  true,  that  C.  T.  Wood- 
ruff and  J.  Sterling  Robinson  formed  the  firm  of  Woodruff  &  Robin- 
Bon,  and  had  succeeded  the  firm  of  Woodruff  &  Wilson. 

(5)  That  relying  upon  the  correctness  of  said  information,  and 
believing  that  the  initials  of  the  Woodruff  who  was  a  member  of 
said  firm  were  C.  T.,  instead  of  C.  E.,  and  the  said  defendant  having 
received  certain  trusty  information  that  the  members  of  the  said  firm 
of  Woodruff  &  Robinson,  which  had  been  dissolved  on  or  about  Octo- 
ber 1,  1881,  had  been  sued  for  a  large  sum  of  money,  upon  which  part 
payment  had  been  made,  and  being  informed  by  one  of  its  own  agents 
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that  a  judgment  had  been  recovered  against  said  J.  S.  Bobinson  and 
C.  T.  Woodniflf,  it  in  good  faith,  and  in  pursuance  of  the  duty  and 
contracted  obligation  to  its  employers,  made  the  publication  in  the 
words  and  figures  fully  and  at  length  set  forth  in  the  amended  com- 
plaint, and  sent  the  same  to  its  said  employers  as  a  confidential 
communication.  That  the  said  defendant  did  not  refer  to  the  said 
plaintiff  at  all  and  made  the  said  publication  in  entire  good  faith,  and 
without  any  malice  actuating  it  in  the  premises. 

(6)  And  the  said  defendant  further  answering  avers,  upon  in- 
formation and  belief,  that  the  said  plaintiff  has  not  been  injured  in 
money  or  credit  by  means  of  said  publication,  but  that  to  the  con- 
trary thereof  he  has  sustained  no  loss  or  damage  in  the  premises 
whatsoever. 

Wherefore  defendant  prays  that  the  amended  complaint  herein 
may  be  dismissed,  with  costs. 


ABTICLE  Zn. 
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SUBDIVISION  1. 
Identity  of  Plaintiff. 

If  a  libel  does  not  designate  plaintiff  by  name,  he  may  show 
by  extrinsic  facts  that  persons  reading  it  would  apply  it  to  him. 
Robertson  v.  Bennett,  44  N.  Y.  Super.  66. 

Where  the  article  complained  of  does  not  designate  plaintiff 
lie  must  show,  in  order  to  maintain  his  action,  such  extrinsic 
facts  as  render  it  clear  that  a  person  who  knew  him  would,  on 
reading  the  article,  apply  it  to  him.  Miller  v.  Maxwell,  16 
Wend.  7. 

Where  a  libelous  article  did  not  name  the  plaintiff,  testimony 
of  witnesses  that  identify  plaintiff  as  the  person  referred  to  was 
held  to  be  incompetent.  Gibson  v.  Williams,  4  Wend.  320 ;  Van 
Vechten  v.  Hopkins,  5  Johns.  211 ;  Maynard  v.  Beardsley,  7  Wend. 
560.  Where  the  article  does  not  refer  to  the  plaintiff  by  name 
51 
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proof  may  be  given  showing  that  the  circumstances  referred  to 
are  descriptive  of  him  and  his  surroundings,  Stokes  v.  Morning 
Journal  Assn.,  66  App.  Div.  569,  73  N.  Y.  Supp.  245,  citing 
Ryckman  v.  Dehvan,  25  Wend.  186 ;  Sanderson  v  Caldwell,  45 
N.  Y.  398 ;  O'Brien  v.  Bennett,  72  App.  Div.  367,  citing  People 
V.  Parr,  42  Hun,  314;  Clary-Squire  v.  Press  Publishing  Co.,  68 
App.  Div.  362,  68  N.  Y.  Supp.  1028,  distinguishing  Stafford  v. 
Morning  Journal  Assn.,  68  Hun,  467,  22  N".  Y.  Supp.  1008. 

In  Clay-Squire  v.  Press  Publishing  Co.,  58  App.  Div.  362, 
it  was  held  that  it  was  incompetent  to  call  witnesses  to  the 
identity  of  a  picture  claimed  to  be  that  of  plaintiff,  and  it  seems, 
evidence  of  experts  on  that  point  is  inadmissible.  This  case  is 
cited  and  followed  O'Brien  v.  Bennett,  72  App.  Div.  367. 

Where  a  libel  does  not  name  the  plaintiff  he  may  give  evidence 
of  all  the  surrounding  circumstances  and  other  extraneous  facts 
which  will  explain  and  point  out  the  person  to  whom  the  allusion 
applies.  Where  a  newspaper  libel,  not  naming  the  plaintiff,  is 
based  on  articles  naming  the  plaintiff,  previously  published  on 
the  same  day  as  other  newspapers,  having  a  general  circulation 
in  the  same  community,  plaintiff  may  give  such  articles  in  evi- 
dence, when  tending  to  prove  the  condition  of  the  public  mind 
and  the  means  of  information  the  public  had,  as  attending  circum- 
stances indicating  the  article  complained  of  referred  to  plaintiff. 
Van  Ingen  v.  Mail  &  Express  Pub.  Co.,  156  N.  Y.  376. 

Where  the  charge  was  made  against  another  than  plaintiff  in 
a  former  article,  and  in  the  later  one  this  was  corrected,  and 
plaintiff  was  stated  to  be  the  person  charged,  it  was  held  compe- 
tent to  prove  both  articles.  Grant  v.  Herald  Co.,  42  App.  Div. 
354,  59  N.  Y.  Supp.  84. 

SUBDIVISION  2. 
Pnblicationi   Repetitioiii   and  Retraction. 

In  Potter  v.  N.  Y.  Evening  Journal  Pub.  Co.,  68  App.  Div. 
96,  74  N.  Y.  Supp.  317,  question  of  what  evidence  is  necessary 
to  show  publication  is  considered  and  passed  upon. 

It  is  immaterial  that  the  publisher  of  a  newspaper  was  out  of 
the  country  at  the  time  of  the  allegation  complained  of,  or  that 
he  had  made  rules  that  no  article  should  be  published  concerning 
the  reputation  of  an  individual  or  corporation  until  after  strict 
investigation  the  truth  had  been  ascertained.  Morgan  v.  Ben- 
nett, 4t4:  App.  Div.  323,  60  N.- Y.  Supp.  619,  citing  McMahon 
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V.  Bennett,  31  App.  Div.  16,  52  N.  Y.  Slipp.  390,  followed 
O'Brien  v.  Bennett,  69  App.  Div.  623,  69  K  Y.  Supp.  298. 

The  rule  is  that  the  same  or  similar  words  to  those  counted  on 
in  the  complaint  and  spoken  before  the  commencement  of  the 
action  may  be  given  in  evidence.  Cassidy  v.  Brooklyn  Eagle,  138 
N.  Y.  239  (242). 

Neither  the  repetition  of  the  libel,  nor  the  publication  of  other 
libelous  matter,  after  the  commencement  of  the  action  can  be 
proved  therein  for  any  purpose.  Eccles  v.  Badam,  75  Hun,  535, 
27  N.  Y.  Supp.  486. 

Evidence  that  the  article  was  repeated  after  action  therefor  was 
begun  is  not  competent  Stuart  v.  N.  F.  Herald  Co.,  73  App. 
Div.  459,  77  N.  Y.  Supp.  216. 

A  retraction  actually  published  after  the  commencement  of  an 
action  it  seems  may  be  proved  in  mitigation  of  damages,  but  an 
offer  of  retraction  is  not  available  as  a  defense.  Turton  v.  N.  Y. 
Becorder  Co.,  144  N.  Y.  144. 

A  subsequent  publication,  however,  not  retracting  the  libelous 
charge  but  merely  attempting  to  construe  it  in  a  different  sense 
from  that  formerly  imputable  is  not  admissible.  HotchJciss  v. 
OUphant,  2  Hill,  610. 

Evidence  that  plaintiff  applied  to  the  editor  of  the  paper  for 
a  retraction  of  the  publication  which  was  libelous  per  se,  and  that 
such  request  was  refused,  is  competent  on  the  question  of  express 
malice,  as  is  also  evidence  that  defendant  published  the  article 
without  investigation.  These  facts  are  sufficient  to  justify  the 
jury  in  finding  express  malice  which  is  essential  to  an  award  of 
exemplary  damages.  Stokes  v.  Morning  Journal  Assn.,  72  App. 
Div.  184,  76  N.  Y.  Supp.  429. 

A  Bepetition  or  Betraction  has  a  bearing  on  Malice,  see  cases 
under  subdivision  5,  "  Malice." 

SUBDIVISION  8. 
Jnstificatioii. 

In  the  early  case  of  King  v.  Boot,  4  Wend.  113,  the  rule  was 
a-pproved  that  "All  that  is  libelous  in  the  publication  must  be 
justified.  Damages  must  be  given  for  such  part,  if  any,  as  the 
defendants  fail  to  support."  And  in  Holmes  v.  Jones,  121 
K".  Y.  469,  this  rule  was  followed  where,  in  referring  to  a  certain 
charge  of  the  libelous  article,  the  court  said:  "Unless  the  de- 
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fendant  could  justify  that  charge,  even  if  he  could  have  justified 
all  the  rest  of  the  publication,  the  plaintiff  would  have  main- 
tained his  action  and  been  entitled  to  recover  some  damages.'' 
So  also  in  the  recent  case  of  Young  v.  Fox,  26  App.  Div.  261, 
it  was  said,  citing  Holmes  v.  Jones,  supra:  "  We  must  recall 
the  rule  that  it  is  not  enough  to  prove  part  of  a  libelous  publica- 
tion to  be  true,  but  the  proof  must  be  as  broad  as  the  charges." 
Collis  V.  Press  Publishing  Co.,  68  App.  Div.  38  (42). 

When  the  answer  to  the  complaint  of  a  woman  for  slander, 
alleging,  among  other  distinct  and  separate  charges,  that  the  de- 
fendant had  charged  her  with  keeping  a  disorderly  house,  sets  up  a 
justification  to  tibat  charge,  the  defendant  is  entitled  to  give,  in 
■support  of  such  justification,  proof  of  specific  acts  of  lewdness 
or  immorality  on  the  part  of  the  plaintiff,  tending  to  show  that 
her  house  was  in  fact  disorderly;  and  this  is  so,  although  the 
answer  may  not  be  sufficient  to  admit  proof  of  specific  acts  in 
mitigation,  under  section  536  of  the  Code  of  Civil  Procedure. 
Lanpher  v.  Clark,  149  N.  Y.  472. 

In  the  following  cases  evidence  was  held  inadmissible  as  to 
matters  other  than  those  set  up  by  way  of  justification,  it  being 
held  that  evidence  is  not  admissible  as  to  the  truth  of  any  matter 
other  than  those  charged  in  the  complaint.  Cole  v.  Perry,  8  Cow. 
214;  Gorton  v.  Keeler,  61  Barb.  475;  Haddock  v.  Naughton,  74 
Hun,  390,  26  K  Y.  Supp.  455;  Hall  v.  Naylor,  18  N.  Y.  588; 
Palmer  v.  E.  P.  Bailey  &  Co.,  12  App.  Div.  6,  42  K  Y.  Supp. 
933. 

The  rule  that  plaintiff  must  prove  his  allegations  beyond  a  rea- 
sonable doubt  where  justification  was  interposed  to  a  criminal 
charge,  does  not  apply  to  civil  causes.  Lewis  v.  Shully  67  Hun, 
543,  51  St.  Kep.  337,  22  N.  Y.  Supp.  484. 

See  "  Justification  "  under  article  "  Defenses." 


SUBDIVISION  4. 
Special  Damage,  Mitigation,  etc. 

Where  plaintiff  claimed  that  the  article  published  as  to  an 
attachment  issued  against  him  was  not  a  fair  report,  and  that  it 
resulted  in  injury  to  his  credit,  evidence  that  his  landlord  sought 
thereby  to  cancel  his  lease,  and  that  the  electric  light  in  plaintiff's 
store  was  discontinued,  and  he  was  obliged  to  pay  cash  for  adver- 
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tisements  was  inadmissible  where  there  was  no  complaint  as  to 
STich  special  damages.  Loftus  &  Co.  v.  Bennett,  68  App.  Div.  128, 
74  N.  Y.  Supp.  290. 

It  is  not  competent  to  show  that  plaintiff  has  sustained  a  gen- 
eral loss  of  reputation  and  suffered  material  injury  in  conse- 
quence of  words  complained  of.  Herrick  v.  Lapham,  10  Johns. 
281. 

In  an  action  for  slander  or  libel  special  damage  arising  from 
the  loss  of  customers  must  be  pleaded,  and  the  names  of  such 
customers  stated;  the  plaintiff  cannot  prove  that  any  one  not 
named  therein  ceased  to  trade  with  him.  Loftv^  &  Co,  v.  Ben- 
nett,  68  App.  Div.  128  (131),  stating  that  the  rulings  in  the 
earlier  cases  seem  to  have  been  modified  in  Bergmann  v.  Jones, 
94  N.  Y.  59. 

It  was  said  in  note  to  Updyke  v.  Weed,  18  Abb.  223,  that  if 
there  is  no  denial  in  the  answer  evidence  of  special  damage  may 
be  given  though  not  averred. 

Where  it  is  necessary  to  show  special  damage  caused  by  slan- 
derous words,  such  damage  must  be  shown  to  have  occurred  be- 
fore suit  brought.    KeenhoUs  v.  Becker,  3  Den.  346. 

Where  an  alleged  libelous  publication  contained  charges  injuri- 
ous to  plaintiff's  character  and  to  his  business  and  the  complaint 
averred  that  by  reason  of  the  libel,  plaintiff  had  been  greatly 
injured  in  his  business,  by  the  loss  of  good-will  and  patronage, 
plaintiff  was  permitted  to  testify  as  a  witness  that  immediately 
after  the  publication  his  business  fell  off,  and  to  state  the  amount 
of  his  daily  sales  up  to  and  immediately  after  such  publication. 
Bergmann  v.  Jones,  94  N.  Y.  51. 

That  defendant  was  indemnified  for  publishing  the  libel  is  not 
admissible  in  aggravation.    Hotchkiss  v.  Lathrop,  1  Johns.  286. 

Where  an  action  for  slander  was  based  upon  words  charging 
a  married  woman  with  unchastity,  it  was  held  competent  for 
plaintiff,  in  bearing  upon  the  question  of  damages,  to  prove  that 
she  had  a  family  of  young  children.  Enos  v.  Enos,  135  N.  Y. 
609,  affirming  58  Hun,  45,  11  K  Y.  Supp.  415. 

Where  special  damages  were  asked  for  because  of  injury  to 
plaintiff's  business  the  consequence  of  a  libelous  publication, 
plaintiff  was  allowed  to  testify  on  his  ovm  behalf  as  to  the  falling 
off  of  his  business  immediately  after  the  publication.  Daniel  v. 
News  Publishing  Co.,  51  St.  Kep.  18,  21  K  Y.  Supp.  862,  af- 
firmed 142  K  Y.  660. 
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Plaintiff  gives  evidence  of  malice  when  he  proves  the  falsity 
of  the  libel,  and  it  then  becomes  a  question  for  the  juiy  whether 
the  malice  is  of  such  a  character  as  to  call  for  exemplary  or  puni- 
tive damages,  and  the  question  is  not  to  be  taken  away  from  the 
jury  because  defendant  gives  evidence  which  tends  to  show  that 
there  was  in  fact  no  actual  malice.  Oray  v.  Sampers,  36  App. 
Div.  270,  ^^  N.  Y.  Supp.  3,  citing  Samuels  v.  Evening  Mail  As- 
sociation, 76  N.  Y.  604,  which  affirms  judgment  on  verdict  on 
<iissenting  opinion  in  (General  Term  reported  9  Hun^  288.  Mc- 
Fadden  v.  Morning  Journal  Assn.,  28  App.  Div.  608,  61  N.  Y. 
Supp.  276. 

Former  controversies  between  the  parties  having  nothing  to 
do  with  the  slander  can  have  no  legal  tendency  to  mitigate  the 
damages.    Lister  v.  Wright,  2  Hill,  320. 

The  matter  that  will  serve  to  mitigate  damages  in  an  action  of 
libel  must  be  connected  with  or  bear  upon  the  defamatory  charge, 
i.  e.,  matter  tending  to  prove  the  truth  of  the  charge,  or  to  show 
that  there  was  induced  in  the  defendant  a  belief  of  its  truth,  or 
prior  publications  of  the  plaintiff  of  such  a  nature  as  to  exas- 
perate and  to  call  forth  bitterness  in  reply.  Hamilton  v.  Eno, 
81  K  Y.  116. 

Defendant  cannot  prove  in  mitigation  a  former  recovery  of 
damages  against  him  by  the  same  plaintiff  in  another  action  for 
libel  which  formed  one  of  a  series,  and  published  in  the  same 
paper,  and  containing  the  libelous  words  charged  in  the  second 
action.    Tillotson  v.  Cheetham,  3  Johns.  66. 

Facts,  competent  in  mitigation  must  be  such  as  were  known  to 
and  believed  by  defendant  before  he  uttered  the  slander.  Hat- 
field V.  Lasher,  81  N.  Y.  246,  affirming  17  Hun,  23 ;  Orant  v. 
Herald  Co.,  42  App.  Div.  364,  69  N.  Y.  Supp.  84. 

To  defeat  or  mitigate  a  claim  for  exemplary  damages  defend- 
ant may  introduce  any  evidence,  the  legal  tendency  of  which  is  to 
show  that  he  was  not  actuated  by  a  wanton  or  malicious  purpose. 
Collis  V.  Press  Pub.  Co.,  68  App.  Div.  38,  74  N.  Y.  Supp.  78. 

To  constitute  mitigating  circumstances  in  an  action  for  libel 
the  facts,  while  not  proving  the  truth  of  the  charge,  must  be  con- 
nected with  or  bear  upon  the  defamatory  charge,  and  must  tend  to 
disprove  malice  by  showing  that  the  chai^  was  made  in  the  honest 
belief  that  it  was  true,  with  some  reason  for  such  belief  and  with- 
out actual  malice  or  evil  design.  Mattice  v.  Wilcox,  147  IT.  Y. 
624. 
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It  is  not  a  defense  in  mitigation  of  damages  that  defendant 
was  told  by  another  what  he  uttered  against  the  plaintiff.  Inman 
V.  Foster,  8  Wend.  602 ;  Mapes  v.  Weeks,  4  Wend,  659.  But  see 
cases  under  next  subdivision. 

In  an  action  for  libel  in  publishing  an  article  stating  that 
plaintiff  and  members  of  her  family  were  insane^  defendant  is 
entitled  to  prove  plaintiff's  conduct,  declarations,  and  letters  to 
physicians  at  the  hospital,  where  her  relatives  were  confined,  bear- 
ing on  the  question  of  actual  sanity,  though  subsequent  to  publi- 
cation in  mitigation.  Lawson  v.  Morning  Journal  Assn.,  32  App. 
Div.  71,  62  N.  Y.  Supp.  484. 

A  defendant  may  mitigate  his  damages,  first  by  showing  the 
general  bad  character  of  the  plaintiff;  second,  by  showing  any 
circumstances  which  tend  to  disprove  malice  but  do  not  tend  to 
prove  the  truth  of  the  charge.     Newell,  882. 

See  also  on  Mitigation  of  Damages,  cases,  this  article,  under 
subdivision  6,  "  Malice,"  and  subdivision  6,  "  Character.'' 

SUBDIVISIOK  5. 
Halice,  Good  Faith,  Provocatioiu 

Where  evidence  introduced  to  show  malice  in  the  making  of 
a  privileged  communication  is  such  as  to  be  equally  consistent  with 
the  existence  or  nonexistence  of  malice,  there  is  no  question  for 
the  jury.  Haft  v.  First  National  Bank,  19  App.  Div.  423,  46 
N.  Y.  Supp.  481.  See  also  Hemmens  v.  Nelson,  36  St.  Eep.  905, 
13  N.  Y.  Supp.  175,  affirmed  138  N.  Y.  517 ;  Clemons  v.  Mellon, 
27  App.  Div.  349,  49  N.  Y.  Supp.  1129. 

Where  the  alleged  libelous  publication  differed  from  the  de- 
spatch received  by  defendant's  agent,  it  was  held  error  not  to 
permit  the  agent,  as  defendant's  witness,  to  explain  the  dis- 
crepancy, and  to  state  his  grounds  for  believing  the  publication 
to  be  true,  as  such  testimony  tended  to  show  good  faith  and  to 
prevent  punitive  damagfes.  Cameron  v.  Tribune  Assn.,  27  St. 
Eep.  907,  7  N.  Y.  Supp.  739. 

Defendant,  as  witness  in  his  own  behalf,  was  properly  asked 
with  reference  to  an  attempted  libel,  "  Why  did  you  write  it  ?  " 
since  if  he  wrote  the  article  with  good  motives,  in  the  belief  that 
it  was  true,  it  would  go  in  mitigation  of  damages.  Bennett  v. 
Smith,  23  Hun,  60. 


Digitized  by  VjOOQIC 


808  LIBXL  AND   8LANBEB.  . 


Art  12.    Evidence. 


In  an  action  for  the  insertion  of  a  libelous  advertisement,  evi* 
dence  to  show  that  defendant's  manager  had  received  similar  ad- 
vertisements and  charged  therefor  higher  than  the  ordinary  rate, 
was  held  competent  on  the  question  of  good  faith.  Stafford  v. 
Morning  Journal  Assn.,  68  Hun,  467,  22  N.  Y.  Supp.  1008, 
affirmed  142  N.  Y.  598. 

Defendant  may  testify  that  before  speaking  alleged  slanderous 
words,  he  had  been  informed  the  words  spoken  were  true,  and 
believed  them  to  be  true.  Calkins  v.  Colhum,  10  St  Rep.  778, 
citing  Hatfield  v.  Lasher,  81  N.  Y.  246 ;  Willover  v.  HUl,  72 
N.  Y.  36 ;  Bennett  v.  Smith,  23  Hun,  60. 

The  rule  is  laid  down  in  Frazier  v.  McCloskey,  60  N.  Y.  337, 
that  evidence  of  repetition  of  the  slander  charged,  or  of  the  speak- 
ing of  other  slanderous  words  by  defendant  after  the  commence- 
ment of  the  action,  is  not  admissible  for  the  purpose  of  showing 
malice.  That  the  plaintiff  should  not  be  permitted  to  show  words 
which  may  be  the  subject  of  another  action. 

In  Turton  v.  N.  Y.  Recorder  Co.,  144  K  Y.  144  (150),  citing 
authorities,  it  is  said  that  the  prevailing  doctrine  that  the  reit- 
eration of  the  libel  or  slander  after  suit  brought  may  be  proved 
on  the  question  of  malice  and  damages  are  probably  with  this 
qualification,  however,  that  the  cause  of  action  for  the  reiteration 
has  been  barred  by  the  statutes  of  limitations,  or  that  the  language 
reiterated  is  for  some  other  reason  not  actionable.  Further  stat- 
ing that  when  such  repetition  has  been  excluded  as  evidence,  it 
has  always  been  upon  the  ground  that  it  was  an  independent 
cause  of  action,  and  that  if  such  evidence  were  received,  there 
would  be  danger  of  a  double  recovery,  citing  numerous  authorities, 
and  stating  that  they  are  not  harmonious. 

This  question  was  also  considered  in  Enos  v.  Enos,  135  N.  Y. 
609. 

Evidence  that  a  libelous  article  was  prepared  by  one  of  the 
defendant's  reporters  from  information  which  he  had  received 
from  another  and  which  he  made  no  attempt  to  verify,  and  that 
other  articles  were  published  after  the  plaintiff  had  protested 
against  the  first  article  and  had  declared  in  a  letter  written  to 
the  general  manager  of  the  defendant's  newspaper  that  the  contents 
of  the  first  article  were  false,  is  sufficient  to  authorize  a  finding  that 
the  libelous  articles  were  recklessly  published. 

Upon  the  trial  the  plaintiff  may  properly  be  permitted  to  tes- 
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tify  that  the  evidence  submitted  to  him  as  a  police  magistrate  by 
the  complainant^  referred  to  in  the  libelous  articles^  was  insuffi- 
cient to  warrant  the  detention  of  the  persons  whom  she  accused. 

Letters  written  by  the  plaintiff  to  the  manager  of  the  defend- 
ant's newspaper,  in  which  he  denounced  the  libelous  articles  as 
being  false  and  demanded  an  apology  from  the  publishers  of  the 
newspapers,  are  competent  as  indicating  actual  malice  in  the  pub- 
lications subsequently  made. 

The  propriety  of  allowing  the  plaintiff  to  state  what  parts  of 
one  of  the  alleged  libelous  articles  were  true  and  what  parts  were 
untrue  is  doubtful,  but  the  error,  if  any,  involved  in  permitting 
him  to  do  so  is  not  such  as  will  warrant  the  reversal  of  a  judgment 
in  his  favor.  Crane  v.  Bennett,  77  App.  Div.  102,  79  N.  Y.  Supp. 
166. 

But  evidence  tending  to  show  defendant's  provocation,  or  that 
defendant  was  simply  repeating  the  slander  of  others,  was  prop- 
erly rejected  unless  connected  with  the  defendant  and  limited 
to  a  time  prior  to  the  action.     Willover  v.  Hill,  72  N.  Y.  36. 

Evidence  of  a  long  series  of  provocation  leading  up  to  slander- 
ous words  is  admissible.    Richardson  v.  Northrop,  56  Barb.  105. 

See,  however,  upon  this  point,  with  reference  to  previous  provo- 
cation, Maynard  v.  BeardsUy,  7  Wend.  560 ;  Oould  v.  Weed,  12 
Wend.  12. 

Irritating  language,  addressed  to  a  third  person  immediately 
previous  to  the  utterance  of  the  words  complained  of,  cannot  be 
given  in  mitigation.     Underhill  v.  Taylor,  2  Barb.  348. 

SUBDIVISION  6. 
Character. 

It  is  said  in  Springstein  v.  Field,  Anth.  N.  P.  252,  that  plain- 
tiff's bad  character  may  be  proved  by  defendant  in  mitigation  of 
damages.  Also  so  held  in  King  v.  Root,  4  Wend.  113,  7  Cow. 
613.     See  Hatfield  v.  Lasher,  81  N.  Y.  246  (250). 

But  proof  of  plaintiff's  bad  character  subsequent  to  the  speak- 
ing of  the  words  is  inadmissible.  Douglass  v.  Tousey,  2  Wend. 
352. 

Evidence  of  plaintiff's  general  character  is  admissible  in  mitiga- 
tion of  damages.    Paddock  v.  Salisbury,  2  Cow.  811. 

Proof  that  plaintiff  was  generally  suspected  of  having  aided  a 
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certain  person  in  escaping  from  jail  is  inadmissible.     Cole  v. 
Perry,  8  Cow.  214. 

While  a  defendant  cannot  show^  in  mitigation  of  damages  for 
a  specific  libel,  other  and  disconnected  immoralities  on  the  part  of 
the  plaintiff,  but  can  attack  only  the  plaintiff's  general  character, 
yet  where  two  charges  in  an  alleged  libelous  publication  relate  to 
the  same  subject-matter  and  are  not  disconnected  and  independent, 
and  the  plaintiff  submits  only  one  of  the  charges  to  the  jury, 
although  the  other  charge  was  also  counted  on  in  the  complaint  and 
justified  in  the  answer,  the  defendant  may,  under  certain  circum- 
stances, give  evidence  in  substantiation  of  such  other  charge,  in 
mitigation  of  damages  on  the  charge  submitted  to  the  jury. 
Holmes  v.  Jones,  147  N.  Y.  59. 

Proof  of  defendant's  wealth  is  not  competent  to  show  the  effect 
and  weight  which  should  be  given  to  his  utterances,  nor  upon  the 
question  of  his  credibility.  Palmer  v.  Haskins,  28  Barb.  90; 
Austin  V.  Bacon,  49  Hun,  386;  Enos  v.  Enos,  68  Hun,  45,  11 
K  Y.  Supp.  415. 

Where  the  good  character  of  plaintiff  is  put  in  issue  by  the 
answer,  a  witness  may  testify-  that  he  knows  plaintifPs  character 
to  be  good  or  he  knows  nothing  to  the  contrary.  Graves  v.  Gil- 
christ, 29  St.  Eep.  638,  9  N.  Y.  Supp.  88. 

Where  plaintiff  alleges  in  her  complaint  her  good  character  and 
reputation,  and  this  is  put  in  issue  by  the  answer,  it  is  not  error 
upon  the  trial,  in  the  absence  of  a  disclaimer  by  the  defendant, 
to  permit  the  plaintiff  to  introduce  proof  in  support  of  that  issue. 
Stafford  v.  Morning  Journal  Assn.,  142  N".  Y.  698,  affirming  68 
Hun,  467,  22  N.  Y.  Supp.  1008,  distinguishing  Hotailing  v. 
Kilderhouse,  1  N.  Y.  630 ;  Pratt  v.  Andrews,  4  N.  Y.  493. 

In  an  action  for  slander  imputing  unchastity  to  a  woman,  where 
the  complaint  avers  the  good  character  of  plaintiff,  and  the  answer 
denies  it,  she  may  give  evidence  of  good  reputation.  White  v. 
Newcomb,  26  App.  Div.  397,  49  N.  Y.  Supp.  704,  distinguishing 
Gough  V.  St.  John,  16  Wend.  646,  overruling  Ruan  v.  Perry,  3 
Oai.  120.  See  opinion  Hardin,  J.,  page  402,  citing  and  discussing 
numerous  authorities. 

SUBDIVISION  7. 

MiscellaneovB— Res  Getta. 

Where  the  words  are  not  actionable  by  themselves,  but  become 
80  by  reason  of  extrinsic  facts,  plaintiff  must  prove  necessary  facts. 
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Bullock  V.  Koon,  4  Wend.  631,  9  Oow.  30;  Emery  v.  Miller,  1 
Den.  208 ;  Kinney  v.  Nash,  3  N.  Y.  177.  Wh^re  it  is  held  that 
where  words  spoken  derive  their  actionable  quality  from  facts  and 
circumstances  extrinsic  to  the  words  themselves,  such  facts  and  ci]> 
cumstances  must  be  proved  or  plaintiff  cannot  recover. 

Where  the  truth  of  the  charge  is  pleaded,  the  justification  must 
establish  the  substance  of  the  charge  justified,  though  it  need  not 
be  identical  in  letter  and  form.  The  defendant,  in  order  to  prove 
a  justification,  must  show  that  the  entire  charge  imputed  to  the 
plaintiff  is  true,  and  the  justification  must  be  as  broad  as  the 
charge.  The  burden  of  proving  the  truth  of  the  charge  is  upon 
the  defendant.  Miller  v.  Donovan,  16  Misc.  Eep.  453,  39  N.  Y. 
Supp.  820. 

In  an  action  against  a  mercantile  agency,  for  slander  in  a  report, 
the  terms  of  the  subscription,  signed  by  the  subscriber  to  whom 
such  information  was  communicated,  are  competent  to  prove  the 
relationship  existing  between  him  and  the  defendant,  and  the 
privileged  character  of  the  communication.  Ormsby  v.  Douglas, 
37  ]Sr.  Y.  477. 

On  the  question  of  the  meaning  of  the  words  proved  as  under- 
stood at  the  time,  all  the  conversation  of  the  party  at  the  time  is 
admissible.  Coleman  v.  Pleystead,  36  Barb.  26,  appeal  dismissed, 
40  N.  Y.  341. 

Papers  referred  to  in  a  libel  may  be  admitted  for  the  purpose 
of  explanation  and  interpretation.  Nash  v.  Benedict,  25  Wend. 
645. 

Where  defendants  had  published  a  charge  against  plaintiff  that 
she  was  a  drunken  woman,  it  was  proper  to  allow  plaintiff  to  tes- 
tify to  the  transaction  on  the  date  particularly  referred  to  in  the 
article  complained  of,  and  to  the  circumstances  leading  up  to  the 
affair.     Tobin  v.  SyJees,  71  Hun,  469,  24  N.  Y.  Supp.  ^43. 

Where  defendant  admits  uttering  the  alleged  slanderous  words, 
he  and  his  witnesses  should  be  permitted  to  testify  to  their  version 
of  the  alleged  slanderous  conversation.  Judge  v.  Judge,  14  Civ. 
Proc.  138. 

In  an  action  for  slander,  evidence  of  crime  other  than  that 
charged  by  defendant  is  not  admissible.  Haddock  v.  Naughton, 
74  Hun,  390,  26  N.  Y.  Supp.  455,  distinguishing  Gary  v.  HotaiU 
ing,  1  Hill,  311 ;  Hall  v.  Naylor,  18  N.  Y.  588. 

Where  the  articles  upon  which  the  action  was  based  charged 
plaintiff  with  having  conmiitted  adultery  in  the  State  of  ^ew 
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Jersey,  proof  of  a  New  Jersey  statute  not  pleaded  in  the  com- 
plaint making  adultery  a  crime,  is  not  admissible.  Stuart  v.  N.  Y. 
Herald  Co.,  73  App.  Div.  459,  77  N.  Y.  Supp.  216. 

The  fact  that  defendant  introduced  in  evidence  a  letter  forming 
part  of  the  correspondence,  which  had  been  first  introduced  by 
plaintiff,  does  not  authorize  him  to  cross-examine  plaintiff  as  to 
such  letter  especially  when  its  effect  was  to  call  out  evidence  which 
was  utterly  inadmissible  and  highly  improper.  Palmer  v.  Mat- 
thews, 162  N.  Y.  100. 

In  an  action  against  defendant  for  publishing  an  article  stating 
that  plaintiff  had  been  arrested  with  a  married  woman  at  Coney 
Island,  etc.,  it  was  error  to  permit  plaintiff  to  show  that  thereafter 
a  third  party  had  accused  him  of  being  arrested  at  Coney  Island 
with  a  prostitute,  and  that  for  the  purpose  of  proving  his  state- 
ment such  third  person  had  produced  and  read  the  article  in  ques- 
tion.   O'Brien  v.  Bennett,  72  App.  Div.  367,  76  N.  Y.  Supp.  498. 

An  averment  on  the  part  of  the  plaintiff  that  he  was  innocent 
of  the  crime  imputed  to  him  does  not  enable  defendant  to  show 
that  no  crime  was  imputed.    Harmon  v.  Carrington,  8  Wend.  488. 

In  an  action  for  libel  the  testimony  of  the  person  who  read  the 
libel  as  to  the  manner  in  which  he  understood  it  is  inadmissible. 
Van  Vechten  v.  Hopkins,  5  Johns.  211 ;  Maynard  v.  Beardsley,  7 
Cow.  500 ;  s.  c,  4  Wend.  336 ;  O'Brien  v.  Bennett,  72  App.  Div. 
367,  76  K  Y.  Supp.  498. 

So  in  an  action  for  slander  the  testimony  of  persons  who  heard 
the  words,  that  they  understood  the  defendant  to  refer  to  plaintiff, 
the  language  being  ambiguous,  is  inadmissible.  Gibson  v.  Wi7- 
liams,  4  Wend.  320 ;  Weed  v.  Bibbins,  32  Barb.  315. 

But  evidence  of  visits  of  men  in  the  night-time  and  of  the  re- 
ceipt of  letters  of  an  insulting  character  were  held  admissible 
as  showing  the  sense  in  which  an  unauthorized  advertisement  was 
read,  though  no  special  damage  on  account  of  these  matters  was 
alleged  in  the  complaint.  Stafford  v.  Morning  Journal  Assn.,  68 
Hun,  467,  22  N.  Y.  Supp.  1008,  affirmed  142  N.  Y.  698. 

In  an  action  for  stating  plaintiff  was  a  swindler,  and  had 
obtained  credit  by  false  representations,  the  truth  of  the  state- 
ment being  pleaded  in  justification  and  mitigation,  evidence  was 
proper  that  defendant's  agent,  to  whom  the  representations  were 
made,  communicated  them  to  defendant,  and  that  he  relied  upon 
them.    Kimball  v.  Herald  Co.,  21  Week.  Dig.  34. 

Where  the  complaint  alleged  defendants  published  a  newspaper 
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in  which  alleged  libelous  article  was  published,  the  answer  con- 
tained a  general  denial  and  alleged  that  the  plaintiff  and  the 
owners  —  the  publishers  of  the  paper  —  entered  into  an  agree- 
ment whereby  the  plaintiff  released  and  discharged  the  owners 
and  publishers  from  all  causes  of  action  on  condition  that  the 
newspaper  would  publish  a  retraction  of  the  libel,  and  that  such 
retraction  was  accordingly  published,  it  was  held  that  as  defend- 
ants deny  that  they  published  the  newspaper,  any  agreement  be- 
tween the  plaintiff  and  the  persons  who  actually  published  the 
newspaper  was  not  available  to  the  defendant.  Potter  v.  Morning 
Journal  Assn.,  49  App.  Div.  242,  63  K  Y.  Supp.  223. 

Actionable  words,  not  specifically  set  out,  cannot  be  proved. 
Gray  v.  Nellis,  6  How.  290. 

In  an  action  for  libel,  where  it  was  charged  that  one  clergyman 
made  false  statements  as  to  another,  a  resolution  of  confidence 
adopted  by  the  church  after  the  publication  of  the  libel  is  incompe- 
tent. Putnam  v.  Press  Publishing  Co.,  46  App.  Div.  600,  62  N. 
Y.  Supp.  110. 

An  affidavit  in  an  action  for  libel,  showing  that  plaintiff  was 
innocent  of  the  crime  charged,  that  it  was  committed  by  another, 
received  in  evidence  against  objection  that  the  affiant  should  have 
been  produced  in  court,  was  improperly  admitted.  Cudlip  v. 
N.  Y.  Evening  Journal  Publishing  Co.y  174  N.  Y.  158. 

ASTICLE  Xm. 
PROCEDURE   AND   TRIAL.  p^j. 

Subdivision  1.  Arrest 813 

2.  Inspection  of  books 814 

3.  Striking  out  and  amending  pleading 814 

4.  Trial,  charge,  and  nonsuit 815 

6.  When  question  for  court  —  When  for  jury . .  817 

6.  New  trials  and  appeals 820 

7.  Costs 822 

SUBDIVISION  1. 

Arrest. 

Where  the  right  to  an  order  of  arrest  depends  on  the  nature  of 
the  action,  the  rule  that  the  affidavits  used  must  state  not  only 
what  the  cause  of  action  is,  but  that  it  exists,  is  sufficiently  com- 
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plied  with  when  they  positively  allege  the  utterance  of  the  defama- 
tory language  in  the  presence  of  divers  persons.  Where  the  com- 
plaint in  action  for  slander  sets  up  several  causes  of  action  based 
upon  several  distinct  slanders,  an  order  of  arrest  may  be  granted, 
although  the  existence  of  but  one  of  the  causes  of  action  is  suffi- 
ciently shown.  It  seems  that  the  question  whether  a  complaint 
in  such  action  should  allege  the  defamatory  words  in  hwc  verba 
cannot  be  raised  upon  a  motion  to  vacate  an  order  of  arrest.  Cranr 
dall  V.  Jacob,  22  App.  Div.  400,  48  N.  Y.  Supp.  279. 

An  order  of  arrest  may  be  granted  in  libel  irrespective  of  the 
defendant's  residence ;  when  the  defendant  resides  within  the  juris- 
diction of  the  court,  the  order  may  be  granted  without  proof  that 
he  is  about  to  depart.  On  motion  to  reduce  the  amount  of  bail, 
defendants  should  show  the  facts  constituting  defense  or  any 
mitigation.    Britton  v.  Richards,  13  Abb.  (N.  S.)  258. 

SUBDIVISIGN  2. 
Inspection  of  Booki. 

'^  In  an  action  of  libel  brought  against  a  corporation  engaged  in 
the  business  of  preparing  and  distributing  news  matters  to  news- 
papers and  news  agencies,  in  which  it  appears  that  the  books  and 
records  of  the  corporation  with  reference  to  the  receipt,  trans- 
mission, and  dissemination  of  the  alleged  libels  will  be  materi&l 
evidence  for  the  plaintiff  on  the  trial,  an  inspection  of  such  books 
and  records  will  not  be  denied  because  it  appears  that  it  will  enable 
the  plaintiff  to  learn  of  publications  of  the  alleged  libel  by  third 
parties  of  whose  identity  he  is  now  ignorant  The  objection 
presented  by  an  affidavit,  submitted  by  the  defendant's  assignee  for 
the  benefit  of  creditors,  in  which  the  affiant  denies  that  there  are 
any  books  or  records  of  the  character  mentioned  by  the  plaintiff, 
is  cured  by  limiting  the  operation  of  the  order  to  such  books  and 
records  of  the  character  mentioned  by  the  plaintiff  as  are  in  the 
possession  or  under  the  control  of  the  defendant  or  the  assignee." 
Palmer  v.  United  Press,  67  App.  Div.  64,  73  N.  Y.  Supp.  456. 

SUBDIVISION  8. 
Striking  out  and  Amending  Pleading. 

Facts  pleaded  in  an  answer  in  an  action  for  libel  not  constitut- 
ing total  defense  may  be  competent  upon  the  question  of  malice, 
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and  will  not  be  stricken  out  upon  motion.  Morgan  v.  Bennett, 
44  App.  Div.  323,  60  K  Y.  Supp.  619. 

Irrelevant  allegations  in  an  answer  in  an  action  for  slander  mak- 
ing charges  of  a  criminal  character  against  plaintiff,  or  statements 
prejudicial  to  his  reputation,  can  be  struck  out  on  motion.  It  is 
no  excuse  for  inserting  them  that  they  were  alleged  in  mitigation 
of  damages.  Hilton  v.  Cart,  40  App.  Div.  490,  58  N".  Y.  Supp. 
134. 

In  an  action  against  a  newspaper  for  publishing  evidence  intro- 
duced in  a  divorce  proceeding  for  adultery,  an  allegation  in  the 
answer  that  plaintiff  had  ill-treated  his  wife  should  be  stricken  out 
as  scandalous  and  irrelevant.  Cruihahank  v.  Press  Publishing 
Co.,  32  Misc.  Kep.  152,  65  K  Y.  Supp.  678. 

In  Fletcher  v.  Jones,  64  Hun,  274,  19  N.  Y.  Supp.  47,  it  was 
held  that  the  defense  in  an  action  for  libel  containing  a  general 
denial  was  not  demurrable. 

Defendant  in  an  action  for  libel,  after  answering  that  the  state- 
ments were  true,  should  be  allowed  to  file  an  amended  answer 
pleading  justification,  but  should  not  be  allowed  to  deny  in  such 
amended  answer  that  defendant  published  the  newspaper  in  which 
the  alleged  libel  was  printed.     Canale  v.  Press  Publishing  Co., 

61  App.  Div.  143,  70  N.  Y.  Supp.  450. 

SUBDIVISIGN  4. 
Trial,  Chaxg^f  and  Nonsuit 

By  the  amendment  made  in  1898  to  section  791  of  the  Code  of 
Civil  Procedure,  an  action  in  any  court  for  libel  or  slander  is  a 
preferred  cause. 

Where,  in  an  action  for  libel,  based  upon  a  newspaper  publica- 
tion, plaintiff's  counsel  refers  to  defendant's  newspaper  as  con- 
taining pictures  of  a  degrading  character,  and  defendant's  counsel 
remarked,  "  You  point  out  one  picture,  one,"  whereupon  plaintiff 
exhibits  for  the  jury  a  copy  of  the  newspaper  which  has  been 
offered  in  evidence,  and  discusses  the  pictures  which  appear 
therein,  the  refusal  of  the  court  to  allow  defendant's  counsel  to 
withdraw  a  juror  because  of  such  discussion  will  not  be  disturbed 
upon  appeal.    Howell  v.  Press  Publishing  Co.,  48  App.  Div.  318, 

62  X.  Y.  Supp.  908. 

Charge  in  an  action  for  libel,  where  the  publication  is  libelous 
per  se,  must  be  taken  as  a  whole,  and  if  the  distinction  between 
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malice  implied  as  matter  of  law,  and  actual  malice,  which  the  jury 
must  find  before  they  can  award  exemplary  damages,  is  clearly 
pointed  out,  a  verdict  for  the  plaintiff  will  be  sustained.  Van 
Ingen  v.  Star  Co.,  1  App.  Div.  429,  37  K  Y.  Supp.  114,  affirmed 
157  N.  Y.  695. 

Richardeon  v.  Van  Nostrand,  43  Hun,  299 ;  Crandall  v.  Barron, 
57  Hun,  259,  11  N.  Y.  Supp.  164,  are  cases  in  which  it  was  held 
that  the  charge  to  the  jury  was  equivalent  to  a  direction  to  award 
vindictive  damages,  or  was  calculated  to  draw  the  minds  of  the 
jury  aside  from  the  proper  rule  in  respect  to  damages. 

In  an  action  for  libel  in  reporting  a  criminal  case  based  upon 
the  sending  of  the  postal  card  calling  the  plaintiff  a  sucker,  and 
stating  that  jail  was  a  good  place  for  him,  where  the  report  did 
not  set  forth  the  contents  of  the  postal  card,  but  stated  that  it 
accused  plaintiff  of  being  a  scoundrel,  it  is  error  for  the  court  to 
charge  that  the  use  of  the  word  "  scoundrel "  was  libelous  and  the 
article  was  not  a  true  report  and  to  refuse  to  submit  that  question 
to  the  jury.  Willmann  v.  Press  Pvh,  Co.,  49  App.  Div.  35,  63 
N.  Y.  Supp.  515. 

It  is  error  for  the  court  to  so  charge  as  to  lead  the  jury  to  infer 
that  exemplary  damages  may  be  awarded,  where  there  was  no 
actual  malice  or  reckless  publication.  Prince  v.  Socialistic  Co- 
operative Pub.  Assn.,  31  Misc.  Rep.  234,  64  K  Y.  Supp.  285. 

But  a  chaise  is  proper,  that  while  there  is  no  evidence  of  actual 
or  express  malice,  a  jury  may  award  exemplary  damages  if  they 
find  that  the  article  was  published  recklessly,  carelessly,  and 
wantonly.  McMahon  v.  N.  Y.  Publish.  Co.,  51  App.  Div.  488, 
64  K  Y.  Supp.  713. 

Where  a  newspaper  without  investigation  publishes  an  account 
received  by  its  reporter  of  a  trial  in  which  a  clergyman  was  in- 
terested, concerning  defamatory  statements  as  to  his  language  and 
conduct,  it  was  held  not  to  be  error  to  refuse  to  charge  that  there 
was  no  evidence  of  actual  malice  and  that  exemplary  or  punitive 
damages  could  not  be  awarded.  Potter  v.  N.  Y.  Evening  Journal 
Assn.,  68  App.  Div.  95,  74  IS.  Y.  Supp.  317. 

The  defendant  in  his  answer  justified  the  language  charged  as 
libelous ;  the  court  instructed  the  jury  in  substance  that  if  defend- 
ant failed  to  establish  the  justification,  and  if  they  found  it  was  set 
up  in  bad  faith  they  could  take  that  into  consideration  in  esti- 
mating the  damages.    Held  no  error ;  that  if  the  jury  concluded 
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from  the  circumstances  and  nature  of  the  chaige  made  that  the 
publication  was  malicious,  in  bad  faith,  or  recklessly,  carelessly, 
or  wantonly  made,  they  could  go  beyond  compensation  and  award 
punitive  damages.     Holmes  v.  Jones,  121  N.  Y.  461, 

Where  defendant  introduced  testimony  in  justification  it  was 
held  not  to  be  error  to  charge  that  if  a  jury  found  such  defense 
was  not  sustained,  they  could  consider  the  motives  of  defendant 
in  setting  up  the  defense,  and  if  they  concluded  defendant  did  not 
act  in  good  faith,  this  would  afford  ground  for  an  increase  of 
amount  of  exemplary  damages.  Potter  v.  N.  Y.  Evening  Journal 
Assn.,  68  App.  Div.  95,  74  N.  Y.  Supp.  317. 

SUBDIVISION  5. 
When  Question  for  Court  — When  for  Jury/ 

Where  the  words  published  are  of  doubtful  significance  and 
capable  of  being  regarded  as  either  libelous  or  innocent,  it  is  for 
the  jury  to  say  in  which  sense  the  language  was  used.  Oalla- 
gher  v.  Bryant,  44  App.  Div.  527,  60  N.  Y.  Supp.  844,  affirmed 
162  K  Y.  662,  cited  in  D' Andrea  v.  New  York  Press  Co.,  61  App. 
Div.  608,  70  K  Y.  Supp.  759. 

In  a  civil  action  for  libel  where  the  publication  is  admitted  and 
the  words  are  tmambiguous  and  admit  of  but  one  sense,  the  question 
of  libel  or  no  libel  is  one  of  law  for  the  court  Hunt  v.  Bennett, 
19  K  Y.  173;  Moore  v.  Francis,  121  N.  Y.  99;  TuHon  v.  N.  Y. 
Recorder  Co.,  144  N.  Y.  144. 

WTiere  the  facts  upon  which  defendant  bases  claim  of  privilege 
are  challenged  by  the  plaintiff,  it  becomes  the  duty  of  the  court  to 
submit  to  the  determination  of  the  jury  whether  the  facts  exist 
upon  which  the  privilege  was  sought  to  be  founded.  ^Yamer  v. 
P.  P.  Co.,  132  N.  Y.  181,  citing  Lovell  v.  Houghton,  116  X.  Y. 
525. 

In  an  action  for  libel  it  is  for  the  court  to  determine  whether 
the  alleged  libel  was  a  privil^ed  commtmication,  but  the  questions 
of  good  faith,  belief  in  the  truth  of  the  statement,  and  the  exist- 
ence of  actual  malice  remain  for  the  jury. 

The  rule  is  the  same  where  the  alleged  libelous  charge  is  made 
against  a  public  officer  as  such.     Hamilton  v.  Eno,  81  X.  Y.  116. 

Whether  matter  is  privileged,  is  a  question  of  law.     Sickles  v. 
Kling,  60  App.  Div.  515,  69  N.  Y.  Supp.  944. 
52 
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In  Cornish  v.  Bennett  38  Misc.  Rep.  688,  78  K  Y.  Supp.  244, 
it  was  held  that,  where  the  article  was  ambiguous,  the  complaint 
was  not  demurrable.  Question  whether  the  article  was  defamatory 
being  for  the  jury. 

Whether  the  words  spoken  are  actionable  per  se  is  a  question 
for  the  court,  but  the  meaning  of  the  words  and  whether  they  were 
intended  to  be  slanderous  is  for  the  jury.  Woodruff  v.  Woodruffs 
36  Misc.  Sep.  15,  72  K  Y.  Supp.  39. 

Where  the  matter  contained  in  a  publication  is  unambiguous 
and  admits  of  but  one  sense,  the  question  of  libel  or  no  libel  is  one 
of  law  to  be  decided  by  court.  Beecher  v.  Press  Publish.  Co.,  60 
App.  Div.  536,  69  N.  Y.  Supp.  §95. 

Whether  an  alleged  defamatory  article  concerning  a  clergyman 
would  have  a  tendency  to  deprive  him  of  his  office,  or  show  him  to 
be  unfit  to  continue  therein,  is  a  question  where  it  rests  on  a  con- 
struction of  the  article,  which  is  to  be  determined  by  the  court. 
Potter  V.  N.  Y.  Evening  Journal  Assn.,  68  App.  Div.  95,  74  N.  Y. 
Supp.  317. 

Question  of  good  faith,  belief  in  the  truth  of  the  statement,  and 
the  existence  of  actual  malice  rest  with  the  jury  though  the  court 
hold  a  communication  prima  facie  privileged.  Payne  v.  Rouss, 
46  App.  Div.  315,  61  N.  Y.  Supp.  705. 

Where,  in  an  action  for  slander,  words  proven  on  the  trial  to 
have  been  uttered  by  defendant  are  ambiguous,  and  in  the  con- 
nection in  which  they  were  uttered  capable  of  construction  imput- 
ing crime  to  plaintiff,  and  they  might  have  been  so  understood,  a 
question  of  fact  is  presented  for  the  jury  as  to  whether  the  de- 
fendant intended  to  charge  the  plaintiff  with  such  crime.  Warner 
V.  Southall,  165  X.  Y.  496,  affirming  31  App.  Div.  375,  52  X.  Y. 
Supp.  320,  citing  and  following  Hayes  v.  Ball,  72  X.  Y.  418. 

\\Tiere  the  evidence  is  conflicting  as  to  ownership  of  a  news- 
paper containing  the  alleged  libel,  question  of  ownership  is  for  the 
jury;  and  where  the  article  did  not  name  plaintiff,  question  as 
to  whether  he  was  the  person  intended  is  for  the  jury  to  pass  upon. 
Stokes  V.  Morning  Journal  Assn.,  66  App.  Div.  569,  73  X.  Y. 
Supp.  245 ;  s.  c,  72  App.  Div.  184. 

A  mere  conjecture  or  suspicion  that  defendant  communicated 
slanderous  statements  to  another  for  the  purpose  of  publication  is 
not  sufficient  to  authorize  a  submission  of  that  question  to  the  jury. 
Schoepflin  v.  Coffey,  162  X.  Y.  12. 
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If  the  language  of  the  article  is  plain  and  unambiguous  it  is 
the  duty  of  the  court  to  determine  whether  or  not  it  is  libelous. 
If  it  is  ambiguous  and  of  such  a  character  as  to  lead  a  person  of 
ordinary  intelligence  to  infer  that  a  certain  charge  was  made, 
though  not  in  plain  words,  the  court  may  submit  the  question  to 
the  jury,  provided  there  be  a  proper  innuendo  in  the  complaint. 
Kuster  v.  Press  Publishing  Co.,  80  App.  Div.  615,  80  N.  Y.  Supp. 
1050,  citing  Moore  v.  Francis,  121  N.  Y.  199 ;  Beecher  v.  Press 
Publishing  Co.,  60  App.  Div.  536,  69  N.  Y.  Supp.  895. 

It  is  the  province  and  duty  of  the  court  where  an  article  is  free 
from  ambiguity  to  charge  whether  or  not  it  is  libelous.  Willman 
v.  Press  Publishing  Co.,  49  App.  Div.  37,  63  N.  Y.  Supp.  515, 
citing  Townshend,  §  286;  Woodruff  v.  Bradstreet  Co.,  116  N.  Y. 
217;  Hunt  v.  Bennett,  19  N.  Y.  173. 

If  the  application  or  meaning  of  words  in  an  alleged  libel  is 
ambiguous,  or  the  sense  in  which  they  were  used  is  uncertain,  and 
they  are  capable  of  a  construction  which  would  make  them  action- 
able, although  at  the  same  time  an  innocent  sense  can  be  attributed 
to  them,  it  is  for  the  jury  to  determine,  upon  all  the  circumstances, 
whether  they  were  applied  to  the  plaintiff,  and  in  what  sense  they 
were  used.     Sanderson  f .  Caldwell,  45  N.  Y.  398. 

It  is  a  question  for  the  jury  to  determine  whether  the  publica- 
tion referred  to  the  plaintiff  and  caused  him  injury.  While,  no 
doubt,  an  action  for  libel  may  be  maintained  where  the  plaintiff 
is  described  in  the  libelous  matter,  directly  or  indirectly,  without 
his  name,  and  is  pointed  out  so  that  it  is  capable  of  direct  proof 
that  he  was  intended;  yet  where  the  allegations  negative  such  a 
(Conclusion  and  show  to  the  contrary,  this  rule  has  no  application. 
There  is  no  principle  which  authorizes  the  introduction  of  any 
such  evidence  where,  on  the  face  of  the  complaint,  it  is  clearly  ap- 
parent that  the  libelous  words  do  not  relate  to,  and  have  no  con- 
nection with,  the  plaintiff  or  his  business  as  stated  therein. 
Fleischman  v.  Bennett,  87  K  Y.  231  (237). 

Where  words  are  capable  of  two  interpretations  it  is  for  the 
jury  to  determine  in  what  sense  they  were  intended.  Oibson  v. 
^Yilliams,  4  Wend.  320 ;  Barnard  v.  Press  Publishing  Co.,  43  St. 
Rep.  507,  17  K  Y.  Supp.  573;  Mattice  v.  Wilcox,  147  N.  Y.  624; 
Garby  v.  Bennett,  40  App.  Div.  163,  57  N.  Y.  Supp.  853,  affirmed 
166  k  Y.  392;  Hays  v.  Ball,  72  N.  Y.  418. 

Where  the  facts  upon  which  defendant  bases  a  claim  of  privilege 
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are  challenged  by  the  plaintiflF,  it  becomes  the  duty  of  the  court  to 
submit  to  the  jury  the  question  whether  the  facts  exist  upon  which 
the  privilege  is  sought  to  be  founded.  Lovell  Co.  v.  Houghton, 
116  K  Y.  526;  Warner  v.  Press  Publishing  Co.,  132  N.  Y.  182. 

SUBDIVISION  6. 
New  Trials  and  Appeals. 

A  verdict  for  defendant  in  libel  will  not  be  set  aside  upon  the 
weight  of  evidence  where  the  jury  has  found  the  substantial  truth 
of  the  charge  made.  Engel  v.  N,  Y.  Evening  Post  Co.,  38  Misc. 
Kep.  377,  77  N.  Y.  Supp.  884. 

To  authorize  a  new  trial  in  actions  for  libel  or  slander,  the 
amount  of  the  verdict  must  be  so  large  as  to  be  clearly  unjust  and 
make  it  apparent  that  the  verdict  was  the  result  of  passion,  or  some 
influence  other  than  that  of  law  and  the  evidence.  Potter  v. 
Thompson,  22  Barb.  87;  Root  v.  King,  7  Cow.  613,  4  Wend.  113; 
Ryckman  v.  Parkins,  9  Wend.  470;  Tillotson  v.  Cheetham,  2 
Johns.  63. 

In  Smith  v.  Matthews,  21  Misc.  Rep.  150,  47  X.  Y.  Supp.  96, 
a  new  trial  was  granted  upon  newly-discovered  evidence. 

In  Remsen  v.  Bryant,  36  App.  Div.  240,  56  X.  Y.  Supp.  728, 
the  court  refused  to  set  aside  a  verdict  of  six  cents  as  inadequate. 

In  an  action  for  libel  where  a  court  erroneously  charged  that  the 
interpretation  of  the  language  is  doubtful,  and  it  should  have 
charged  the  publication  to  be  a  libel  as  a  matter  of  law,  and  a  ver- 
dict was  rendered  for  plaintiff  for  $250,  a  new  trial  was  granted 
plaintiff,  since  the  court  could  not  say  that  the  jury  would  not 
have  given  a  greater  amount  but  for  the  error  in  the  charge. 
Jesper  v.  Press  Puhlish.  Co.,  76  Hun,  64,  27  K  Y.  Supp.  619, 
affirmed  149  N.  Y.  612. 

In  an  action  for  libel  where  the  only  question  presented  was  one 
of  costs  and  a  verdict  was  against  the  evidence,  new  trial  was  re- 
fused where  the  verdict  was  for  defendant  instead  of  being  for 
nominal  damages  for  plaintiff.  Funk  v.  Evening  Post  Publish. 
Co.,  76  Hun,  497,  27  K  Y.  Supp.  1089,  affirmed  152  K  Y.  619. 

In  an  action  for  publishing  that  plaintiff  had  been  arrested  on 
a  charge  of  forgery,  where  plaintiff  testified  he  had  never  been 
arrested,  a  new  trial  was  refused  on  the  groimd  of  newly-discov- 
ered evidence  that  he  had  been  arrested  on  an  action  for  conversion 
that  had  been  voluntarily   discontinued.      Alliger  v.   The  Mail 
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Printing  Asm.,  47  St  Eep.  205,  19  N.  Y.  Supp.  584,  65  Hun, 
619,  19  K  Y.  Supp.  584, 

In  an  action  for  libel  in  charging  a  married  woman  with  elope- 
ment, a  new  trial  was  granted  upon  the  ground  of  newly-discov- 
ered evidenoa  Smith  v.  Matthews,  21  Misc.  Rep.  150,  47  N.  Y. 
Supp.  96. 

The  same  case  is  reported  152  "N.  Y.  152,  reversing  9  Misc.  Rep. 
427,  which  in  turn  reversed  6  Misc.  Rep.  162. 

An  actual  impairment  of  character  is  the  true  basis  for  dam- 
ages, and  where  the  charge  did  not  injure  the  character,  the  ver- 
dict was  set  aside  as  against  public  policy.  O'Connor  v.  Press 
Publishing  Co.,  34  Misc.  Rep.  564,  70  N.  Y.  Supp.  367. 

The  amount  to  be  awarded  in  an  action  for  libel  rests  in  the 
discretion  of  the  jury,  and  unless  such  power  has  been  unwisely 
or  improperly  exercised,  the  verdict  will  not  be  disturbed.  Schoep- 
flin  V.  Coifey,  25  App.  Div.  438,  49  N.  Y.  Supp.  627,  reversed 
162  N.  Y.  12. 

In  White  v.  Newcomb,  25  App.  Div.  397,  49  N.  Y.  Supp.  704, 
a  verdict  was  set  aside  as  excessive. 

In  Davey  v.  Davey,  22  Misc.  Rep.  668,  50  K  Y.  Supp.  161, 
the  verdict  was  reduced,  citing  Potter  v.  Thompson,  22  Barb.  87 ; 
Sears  v.  Conover,  4  Abb.  Ct.  App.  Dec.  179 ;  Diblin  v.  Murphy, 
3  Sandf.  19;  Collins  v.  Albany  &  S.  R.  R.  Co.,  12  Barb.  492; 
Clapp  V.  Hudson  R.  R.  R.  Co.,  19  Barb.  461. 

As  in  all  actions  for  tort  the  court  exercises  the  right  to  set 
aside  or  reduce  verdicts  as  excessive  or  inadequate,  although  it 
seems  that  courts  are  less  inclined  to  exercise  the  power  to  reduce 
verdicts  in  actions  of  this  character  than  in  other  actions  for  tort, 
it  is  held  that  such  damages  are  peculiarly  within  the  province 
of  the  jury,  and  that  the  court  will  not  interfere  with  the  amount 
unless  it  appears  that  the  jury  was  influenced  by  passion  or 
prejudiced  to  award  an  excessive  amount.  Jacquelin  v.  Morning 
Journal  Assn.,  39  App.  Div.  515  (520),  57  N.  Y.  Supp.  299; 
Palmer  v.  N.  Y.  News  Publishing  Co.,  31  App.  Div.  210,  52  N.  Y. 
Supp.  539,  reversed  162  N.  Y.  103. 

In  Scott  V.  Sun  Printing  £  Publish.  Co.,  74  Hun,  284,  26  K  Y. 
Supp.  690,  it  was  held  that  in  an  action  for  libel  the  judgment 
of  the  jury  and  not  of  the  court  must  fix  the  amount  of  recovery, 
subject  only  to  the  qualification  that  when  the  damages  found  are 
flagrantly  outrageous  and  extravagant,  so  as  to  evince  intemperate 


Digitized  by  VjOOQIC 


822  *  LIBEL   AND    SLANDER. 


Art.  14.    Damages.  . 


passion,  partiality,  or  corruption  on  the  part  of  the  jury,  the  court 
may  interfere,  by  setting  aside  the  verdict,  or  by  directing  plain- 
tifiF  to  take  a  less  sum  as-  a  condition  of  retaining  the  recovery,  but 
while  the  policy  of  reducing  the  verdict,  instead  of  setting  it  aside, 
may  be  questionable,  the  power  of  the  court  to  do  so  is  well 
established. 

SUBDIVISION  7. 

Costs. 

Under  the  provisions  of  section  3228,  subdivision  3,  in  an  ac- 
tion to  recover  damages  for  libel  or  slander,  if  the  plaintiff  recovers 
less  than  $50  damages,  the  amount  of  his  costs  cannot  exceed  the 


An  action  to  recover  damages  for  alienating  the  affections  of 
plaintiff's  husband  by  a  slanderous  report  is  for  personal  injury 
not  triable  before  justice  of  the  peace,  and,  therefore,  when  the 
recovery  is  less  than  $50,  the  costs  should  not  exceed  the  amount 
of  the  recovery.  Wilson  v.  McGregor,  20  Civ.  Proc.  36,  34  St. 
Eep.  775,  12  N.  Y,  Supp.  39,  referring  to  section  3343,  sub- 
division 9,  of  the  Code,  defining  libel  and  slander  as  a  personal 
injury. 

AETICLE  XIV. 
•DAMAQBS. 

PAOE. 

Subdivision  1.  Special  damage  —  When  damage  presumed.  822 

2.  Compensatory  damage 827 

3.  Punitive  damage;  aggravation  and  mitiga- 

tion      828 

subdivision  1. 

special  Danuse  —  When  Damase  Presmned. 

In  order  to  maintain  an  action  for  slander  where  the  words  are 
not  actionable  per  se,  the  plaintiff  must  show  some  definite  tem- 
poral loss.  Eraser,  21,  citing  Davies  v.  Solomon,  L.  R,  7  Q.  B. 
112,  where  it  was  held  that  a  dinner  at  a  friend's  house  was  of 
some  temporal  value.  For  every  libel  an  action  for  damages  will 
lie  though  no  special  damage  can  be  proved  in  this  respect ;  there 
ifl  a  wide  difference  between  libel  and  slander.     Fraser,  19,  citing 

*For  fnrther  consideration  of  damases,  see  Art.  II,  under  Special  Damacet;  Art.  XX, 
Pleading;  and  Art.  XII,  Eridence,  relative  to  damages. 
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Radcliffe  v.  Evans  (1892),  2  Q.  B.  at  p.  529;  same  rule,  Newell, 
867. 

Language  must  be  either  (1)  such  as  necessarily,  in  fact,  or  by 
a  presumption  of  evidence,  occasions  damage  to  him  whom  or 
whose  affairs  it  is  concerning,  or  (2)  such  as  does  not  necessarily, 
or  as  a  necessary  consequence,  but  does  by  a  natural  and  proxi- 
mate consequence,  occasion  damage  to  him  whom  or  whose  affairs 
it  is  concerning. 

Language  of  the  first  of  these  classes  is  conmionly  termed  libel- 
ous per  se,  or  actionable  per  se,  because  its  publication  confers  a 
prima  facie  right  of  action,  and  is  prima  facie  a  wrong  without  any 
evidence  of  damage  other  than  that  which  is  implied  or  presumed 
from  the  fact  of  publication. 

The  publication  of  language  of  the  second  of  these  classes  does 
not,  per  se,  confer  a  prima  facie  right  of  action,  and  is  not,  per  se, 
a  prima  facie  wrong.  It  confers  a  right  of  action  only  in  those 
•cases  in  which,  as  a  natural  and  proximate  consequence  of  the  pub- 
lication, loss  (special  damage)  has  in  fact  ensued  to  him  whom 
or  whose  affairs  the  language  was  concerning.  Townshend  on 
Slander  and  Libel,  p.  203. 

Words  if  published  without  lawful  occasion  are  actionable,  if  it 
be  proved  by  evidence  of  special  damage  not  too  remote  that  they 
have  in  fact  injured  the  plaintiff's  reputation.  Odgers,  89;  18 
Am.  &  Eng.  Encyc.  of  Law,  1085. 

Certain  publications  are  said  to  be  actionable  per  se.  By  this  is 
meant  that  an  action  will  lie  for  making  them  without  proof  of 
actual  injury,  because  their  necessary  or  natural  and  proximate 
consequences  would  be  to  cause  injury  to  the  person  of  whom  they 
are  spoken,  and,  therefore,  injury  is  to  be  presumed.  In  the  case 
of  certain  other  publications  no  such  presumption  can  be  made, 
))ecause  observation  does  not  justify  a  like  conclusion.  Therefore, 
in  such  cases,  the  publications  are  only  actionable  on  averment 
and  proof  that  injury  which  the  law  can  notice  actually  followed 
as  a  natural  and  proximate  consequence.     Oooley  on  Torts,  p.  196. 

Special  damages  are  such  as  the  law  will  not  infer  from  the 
nature  of  the  words  themselves,  but  such  damages  must  be  specially 
claimed  in  the  pleadings,  and  evidence  relative  thereto  must  be 
given  at  the  time.  When  on  their  face  the  words  used  by  the  de- 
fense clearly  must  have  injured  the  plaintiff's  reputation  they 
are  said  to  be  actionable  in  themselves,  and  llie  plaintiff  may 
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recover  a  verdict  for  a  subatantial  amount  without  giving  evi- 
dence of  actual  pecuniary  loss.  But  where  they  are  not  such  words 
as  the  law  presumes  to  be  necessarily  prejudicial  to  a  person^  evi- 
dence must  be  given  to  ahow  that  some  appreciable  injury  has  fol- 
lowed from  their  use.  There  is  no  presumption  in  his  favor.  But 
such  words,  though  not  actionable  in  themselves  if  they  occasion 
the  party  direct  injury,  become  actionable  up«m  proof  of  such  fact 
being  made.  Newell,  849,  citing  Cooke  on  Defamation,  22; 
Odgers,  89 ;  Fry  v.  Bennett,  2  Duer,  247 ;  Tolnas  v.  Harland,  4 
Wend.  637. 

Certain  words,  all  admit,  are  in  themselves  actionable,  because 
the  natural  consequence  of  what  they  impute  to  the  party  is  dam- 
age, as  if  they  import  a  charge  that  the  party  has  been  guilty  of  a 
criminal  offense  involving  moral  turpitude^  or  that  the  party  is 
infected  with  a  contagious  distemper,  or  if  they  are  prejudicial 
in  a  pecuniary  sense  to  a  person  in  office  or  to  a  person  engaged  for 
a  livelihood  in  a  profession  or  trade;  but  in  all  other  cases  the 
party  who  brings  an  action  for  words  must  show  the  damage  he 
or  she  has  suffered  by  the  false  speaking  of  the  other  party. 

Where  the  words  are  intrinsically  actionable,  the  inference  or 
presumption  of  law  is  that  the  false  speaking  occasions  loss  to  the 
plaintiff,  and  it  is  not  necessary  for  the  plaintiff  to  aver  that  the 
words  alleged  amount  to  the  charging  of  the  described  offense,  for 
their  actionable  quality  is  a  question  of  law,  and  not  of  fact,  and 
will  be  collected  by  the  court  from  the  words  allied  and  proved, 
if  they  warrant  such  a  conclusion.  Pollard  v.  Lyon,  91  U.  S.  225 
(227). 

By  special  damage  is  meant  such  as  the  law  will  not  infer  from 
the  nature  of  the  act,  but  must  be  alleged  in  the  pleading  and 
proved  at  the  trial  Pollock,  290,  citing  Tobias  v.  Harland,  4 
Wend.  539. 

When  the  words  are  not  actionable  per  se  it  is  necessary  to  prove 
special  damage  has  been  caused  by  speaking  the  words.  Keenholts 
v.  Becker,  3  Den.  346  (350). 

When  the  words  charged  are  not  actionable  in  themselves,  the 
plaintiff  must  allege  and  prove  that  by  reason  of  the  slander  he 
has  sustained  some  pecuniary  damage.  It  is  not  enough  that  he 
has  suffered  pain  of  mind,  lost  the  society  or  good  opinion  of  his 
neighbors,  or  the  like,  unless  he  has  also  been  injured  in  his  estate 
or  property.    It  is  enough,  however,  that  the  slander  has  prevented 
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the  party  from  receiving  something  of  value  which  would  other- 
wise have  been  conferred,  though  gratuitously.  Beach  v.  Ranney, 
2  Hill,  312,  citing  Vicars  v.  Wilcocka,  8  East,  1. 

The  authorities  in  England  are  numerous  upon  this  point.  It 
was  held  not  to  be  slanderous  per  se,  and  to  require  proof  of  special 
damages  to  maintain  an  action  where  one  was  called  a  rogue  or 
swindler.  Ward  v.  Weeks,  7  Bing.  211 ;  Hopwood  v.  Thorn,  8 
C.  B.  293. 

So  as  to  the  words  "  A  rogue^  a  villain,  and  a  varlet,"  Stanhope 
V.  Blith,  4  Rep.  15 ;  "  a  cheat,"  Savage  v.  Robery,  2  Salk.  694 ; 
iMcas  V.  Flynn,  35  Iowa,  9. 

In  the  courts  in  this  country  it  is  not  actionable  to  call  a  person 
a  liar,  Kimmio  v.  Styles,  44  Vt.  351 ;  or  a  rogue,  Artieta  v.  Ar- 
il eta,  15  La.  Ann.  48. 

The  court  in  Terwilliger  v.  Wands,  17  N.  Y.  54  (60),  lays  down 
a  rule  as  to  what  constitutes  special  damages  as  follows :  Opinion 
Strong,  J.,  says :  "  Starkie  mentions  the  loss  of  a  marriage ;  loss 
of  hospitable  gratuitous  entertainment;  preventing  a  servant  or 
bailiff  from  getting  a  place ;  the  loss  of  customers  by  tradesman ; 
and  says  that  in  general  whenever  a  person  is  prevented  by  slan- 
der from  receiving  that  which  would  otherwise  be  conferred  upon 
him,  though  gratuitously,  it  is  sufficient.  (1  Starkie  on  Slander, 
195,  202;  Cooke's  Law  of  Defamation,  22-24.)  In  Olmsted  v. 
Miller,  1  Wend.  506,  it  was  held  that  the  refusal  of  civil  enter- 
tainment at  a  public  house  was  sufficient  special  damage.  So  in 
Williams  v.  Hill,  19  Wend.  305,  was  the  fact  that  the  plaintiff 
was  turned  away  from  the  house  of  her  uncle  and  charged  not  to 
return  until  she  had  cleared  up  her  character.  So  in  Beach  v. 
Ranney,  was  the  circumstance  that  persons,  who  had  been  in  the 
habit  of  doing  so,  refused  longer  to  provide  fuel,  clothing,  etc. 
(2  Starkie  on  Evidence,  872,  873.)  These  instances  are  suffi- 
cient to  illustrate  the  kind  of  special  damage  that  must  result 
from  defamatory  words  not  otherwise  actionable  to  make  them  so ; 
they  are  damage  produced  by,  or  through,  impairing  the  repu- 
tation." 

The  words  thus  constituting  the  alleged  defamatory  matter  must 
be  set  out  in  the  complaint.  Oerm^Proof  Filter  Co.  v.  Pasteur 
Co.,  81  Hun,  49,  30  N.  Y.  Supp,  584. 

If  the  words  are  defamatory  per  se  the  damage  is  presumed 
and  need  not  be  alleged ;  but  if  special  damage  is  of  the  gist  of  the 
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action,  plaintiff  must  allege  it  in  the  complaint.  Caldwell  v.  Ray- 
mond, 2  Abb.  Pr.  193 ;  Roberts  v.  Breckon,  31  App.  Div.  431,  52 
K".  Y.  Supp.  638.  The  latter  case  cites  Sedgwick  on  Damages, 
§§  443,  1261 ;  Abbott's  Trial  Evidence,  669 ;  Backus  v.  Richard- 
son, 5  Johns.  476,  485 ;  rofctos  v.  Harland,  4  Wend.  537 ;  HaUock 
V.  Miller,  2  Barb.  %Z0{  Solms  v.  Lias,  16  Abb.  Pr.  311;  Hallock 
V.  Belcher,  42  Barb.  199. 

Special  damage  cannot  be  shown  unless  pleaded.  Le  Massena 
V.  Storm,  62  App.  Div.  150,  70  K  Y.  Supp.  882,  citing  Bosi  v. 
N.  Y.  Herald  Co.,  58  App.  Div.  619,  68  K  Y.  Supp.  1134; 
Langdon  v.  Shearer,  43  App.  Div.  607,  60  K  Y.  Supp.  193; 
Kraft  V.  Rice,  45  App.  Div.  569,  61  K  Y.  Supp.  368. 

Special  damages  to  sustain  an  action  of  slander  must  be  the 
natural  and  immediate  consequence  of  the  words  spoken.  Anony- 
mous, 60  N.  Y.  262,  citing  Terwilliger  v.  Wands,  17  N.  Y.  54. 

Such  special  damage  must  be  averred  in  the  complaint  and 
proved  upon  the  trial.  Langdon  v.  Shearer,  43  App.  Div.  607, 
60  K  Y.  Supp.  193. 

Where  the  loss  of  business  claimed  as  the  result  of  the  slander 
had  not  been  specially  alleged, — Held,  plaintiff  was  not  entitled  to 
recover  therefor.  Le  Massena  v.  Storm,  62  App.  Div.  153,  70 
K  Y.  Supp.  882. 

The  latter  case  also  cites  authorities  to  the  proposition  that 
special  damage  can  only  be  recovered  where  it  was  the  necessary 
•or  natural  and  proximate  consequence  of  the  defamatory  words. 

Anonymou>s,  60  N.  Y.  262,  in  laying  down  the  same  rule,  holds 
that  the  action  cannot  be  maintained  where  the  party  to  whom  the 
islander  was  communicated,  and  by  reason  of  whose  action  special 
tlamage  was  claimed,  wholly  disbelieved  the  truth  of  the  statement 

The  complaint  in  an  action  of  slander,  where  the  words  charged 
are  not  actionable  per  se,  must  allege  special  damage.  A  general 
allegation  that  the  slanderous  charge  injured  the  plaintiff  in  her 
good  name  and  caused  her  relatives  and  friends  to  slight  and 
shun  her  is  insufficient.     Bassell  v.  Elmore,  48  N.  Y.  561. 

When  words  charged  as  libelous  are  not  actionable  in  them- 
selves plaintiff  must  prove  that  by  reason  of  the  libelous  matter 
he  has  sustained  pecuniary  damage.  Bell  v.  Sun  Printing  &  Pub- 
lishing Co.,  3  Abb.  N.  C.  157. 

Under  a  single  count  in  an  action  of  slander,  plaintiff  may 
prove  a  repetition  of  the  same  slanderous  charge,  for  the  purpose 
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of  showing  the  degree  of  malice  and  thus  enhancing  the  damage. 
So  also,  when  the  words  charged  are  not  actionable  per  se,  but 
the  plaintifiF  has  alleged  and  proven  special  damage,  she  may  show 
a  repetition  of  the  chaise,  although  not  spoken  in  the  presence  or 
brought  to  the  knowledge  of  the  one  through  whose  action  plaintiff 
sustained  the  special  damage.     Bassell  v.  Elmore ^  48  N.  Y.  561. 

It  is  held  in  Terwilliger  v.  Wands,  17  N.  Y,  34;  Wilson  v. 
Ooit,  17  N.  Y.  443,  that  special  damage  to  support  an  action  for 
defamatory  words,  not  actionable  in  themselves,  must  result  from 
injury  to  the  plaintiff's  reputation  which  affects  the  conduct  of 
others  toward  him,  and  that  mental  distress,  physical  illness,  and 
inability  to  labor  occasioned  by  the  aspersion  are  not  such  natural 
and  legal  consequences  of  the  words  spoken  as  to  give  an  action; 
and  that  the  loss  of  wife's  services  through  illness,  the  consequence 
of  mental  depression  resulting  from  defamatory  words,  not  ac- 
tionable in  themselves,  will  not  support  an  action  by  the  husband. 

The  former  case  overrules  Bradt  v.  Towsley,  13  Wend.  253; 
Fuller  V.  Fenner,  16  Barb.  333. 

Illustrations  of  what  facts  are  sufficient  to  constitute  proof  of 
special  damage:  In  case  of  unmarried  women,  as  the  law  stood 
previous  to  1871,  will  be  found.  Moody  v.  Baker,  5  Cow.  413; 
Olmstead  v.  Miller,  1  Wend.  506 ;  Williams  v.  Hill,  19  Wend. 
305 ;  Beach  v.  Ranney,  2  Hill,  309. 

It  was  held  in  Sewell  v.  Cailin,  3  Wend.  291;  Hastings  v. 
Palmer,  20  Wend.  225 ;  Halloch  v.  Miller,  2  Barb.  630 ;  Olmstead 
v.  Brown,  12  Barb.  657,  that  it  is  not  sufficient  proof  of  special 
damage  to  authorize  a  recovery  that  a  third  person  withheld  busi- 
ness from  plaintiff  in  consequence  of  the  report  of  his  failure, 
imless  such  report  is  shown  to  have  been  given  out  by  defendant. 

SUBDIVISION  2. 
Compensatory  Damase. 

In  an  action  for  libel  there  are  two  kinds  of  damages  which 
the  plaintiff  may  recover.  The  first  is  compensatory  damages, 
which  means  reparation  for  the  actual  injury  the  plaintiff  has 
suffered  because  of  the  defamation;  and,  secondly,  exemplary  or 
punitive  damages;  that  is,  damages  over  and  above  such  sums  as 
will  compensate  him  for  his  actual  loss.  From  a  libel  the  law 
presumes  injury,  but  it  is  for  the  jury  to  measure  the  extent  of 
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the  injury  and  to  award  a  commensurate  amount  of  compensation. 
Miller  v.  Donovan,  16  Misc.  Rep.  453,  39  N.  Y.  Supp.  820. 

The  damages  recoverable  in  actions  for  torts  or  wrongs  have 
long  since  been  classified  into  compensatory  and  punitive  or  ex- 
emplaiy.  Compensatory  damages  are  not  recoverable,  except 
upon  proof  of  certain  facts,  and  punitive  damages  were  not  re- 
coverable without  proof  of  facts  additional  to  the  facts  required 
to  recover  compensatoiy  damages.  Reid  v.  Terwilliger,  116  N.  Y. 
530  (534). 

The  amount  of  damages  in  an  action  for  libel  is  peculiarly 
within  the  province  of  the  jury ;  they  may  give  nominal  damages^ 
or  damages  to  a  greater  or  less  amount  as  they  shall  determine ; 
they  may  award  damages  which  are  merely  compensatory,  or 
damages  beyond  mere  compensation,  called  punitive  or  vindictive 
damages,  by  way  of  example  or  punishment,  when  in  their  judg- 
ment the  defendant  was  incited  by  actual  malice  or  acted  wantonly 
or  recklessly  in  making  the  defamatory  charge.  Holmes  v.  Jones, 
147  N.  Y.  59. 

Substantial  damages  are  awarded  where  the  jury  endeavor  to 
arrive  at  a  figure  which  will  fairly  compensate  the  plaintiff  for 
the  injury  he  has  sustained.     I^'ewell,  841. 

SUBDIVISION  3. 
Panitive  Damage;  Aggxayatioii  and  Mitigatioii. 

Vindictive,  punitive,  or  exemplary  damages  are  awarded  by  a 
jury  to  signify  their  sense  of  defendant's  conduct  by  fining  him 
to  a  certain  extent,  punishing  him  by  awarding  smart  money  or 
damages  in  excess  of  the  amount  which  would  be  adequate  com- 
pensation for  the  injury  inflicted  on  plaintiff's  reputation.  New- 
ell, 842. 

Whatever  tends  to  prove  malice  in  defamation  aggravates  the 
wrong  and  entitles  plaintiff  to  exemplary  damages.  Whatever 
negatives  malice  operates  to  mitigate  damages.  The  jury  deter- 
mines whether  given  matter  is  in  mitigation  or  aggravation  of 
damages.     Hale  on  Damages,  110. 

It  has  been  repeatedly  held  in  this  State  that  a  libel  recklessly 
or  wantonly  published,  as  well  as  one  induced  by  personal  ill-will, 
will  support  an  award  of  punitive  damages.  Warner  v.  Press 
Publishing  Co.,  132  N.  Y.  181  (185) ;  Holmes  v.  Jones,  121 
N.  Y.  461  (467) ;  Holmes  v.  Jones,  147  N.  Y.  59  (67). 
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An  instruction  to  the  jury  in  an  action  for  libel  that  punitive 
damages  cannot  be  awarded  unless  defendants  were  moved  by 
actual  malice,  but  that  the  jury  may  find  actual  malice  if  de- 
fendants fail  to  make  any  investigation  as  to  the  truthfulness  of 
the  charge,  will  not  warrant  the  reversal  of  a  judgment  for  the 
plaintiff  where  the  entire  charge  was  most  favorable  to  defend- 
ants, and  disclosed  repeated  statemjents  that  there  was  no  actual 
malice  on  the  part  of  the  defendants,  and  that  if  they  were  to 
be  held  liable  it  was  by  reason  of  implied  malice  for  a  reckless 
and  negligent  publication  of  the  libel. 

Punitive  damages  for  libel  are  not  limited  to  cases  of  actual 
malice,  but  may  be  awarded  for  a  libel  recklessly  or  carelessly 
published,  as  well  as  one  induced  by  personal  ill-will.  Smith  v. 
Matthews,  152  K  Y.  152. 

To  authorize  the  imposition  of  exemplary  damages,  there  must 
be  not  only  constructive  malice,  but  malice  in  fact;  that  is,  an 
actual  evil  motive,  or  its  equivalent^  on  the  part  of  the  defendant. 
Miller  v.  Donovan,  16  Misc.  Rep.  453,  39  N.  Y.  Supp.  820. 

In  an  action  for  libel,  proof  of  express  malice  on  the  part  of 
the  defendant,  in  the  particular  publication  counted  upon,  is  com- 
petent for  the  purpose  of  enhancing  the  damages,  whether  the 
publication  comes  within  the  class  of  privileged  communications, 
or  not. 

Within  the  rule  which  allows  proof  of  the  repetition  of  the  libel- 
ous charge,  to  show  malice  beyond  that  implied'  by  the  original 
publication,  any  act  or  language  of  the  defendant  tending  to 
prove  malice  on  his  part,  in  r^ard  to  the  particular  libel  which 
is  the  subject  of  the  action,  may  be  proved. 

Testimony  tending  to  show  that  the  publications  complained  of 
were  the  result  of  a  malicious  feeling  entertained  by  the  defendant 
toward  the  plaintiff,  and  that  the  libelous  articles  were  published 
lo  gratify  this  malicious  feeling,  and  to  accomplish  the  defendant's 
threatened  purpose  "  to  finish  "  the  plaintiff,  is  of  this  nature,  and, 
therefore,  admissible. 

In  an  action  for  the  publication  of  a  libel,  in  a  newspaper,  it  is 
competent  for  the  plaintiff  to  prove  the  extent  of  the  circulation 
of  the  paper,  at  the  time  the  libel  was  published.  Fry  v.  Bennett, 
28  X.  Y.  324. 

Punitive  damages  cannot  be  recovered  for  general  malice,  but 
only  for  malice  which  existed  at  the  time  of  the  libel  and  had  some 
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ijofluence  in  causing  its  commission.     Krug  v.  Pitass,  162  N.  Y. 
154. 

In  Marx  v.  P.  P.  Co.,  134  N.  Y.  561,  citing  Cruikshank  v.  Gor- 
don,  118  N.  Y.  178,  and  Distin  v.  Rose,  69  N.  Y.  123,  where 
no  request  was  made  to  instruct  the  jury  to  consider  as  a  fact  that 
the  justification  was  pleaded  in  good  faith,  not  wantonly,  the 
court  could  not  hold  as  a  matter  of  law  that  the  answer  could  not 
be  considered  to  enhance  damages. 

The  failure  of  defendant  in  an  action  of  libel  to  establish  th© 
defense  set  up  in  the  answer  that  the  article  published  by  it  was 
true,  does  not  authorize  the  jury  to  award  exemplary  damages 
against  it,  unless  they  find  that  such  defense  was  pleaded  care- 
lessly, recklessly,  or  wantonly,  or  in  bad  faith,  or  with  a  desire 
to  further  injure  the  plaintiff.  Willard  v.  Press  Publish.  Co., 
52  App.  Div.  448,  65  N.  Y.  Supp.  73,  collating  and  discussing 
the  authorities  on  this  point. 

In  an  action  of  libel,  brought  by  a  police  magistrate  in  the  city 
of  New  York,  against  the  proprietor  of  a  newspaper,  which  pub- 
lished, under  circumstances  authorizing  an  award  of  exemplary 
damages,  articles  falsely  charging  the  magistrate  with  having 
been  guilty  of  conduct  in  the  exercise  of  his  judicial  duties  which 
tended  to  degrade  him  in  the  public  estimation  and  to  hold  him 
up  to  the  contempt  and  scorn  of  the  community  as  a  hectoring, 
bullying,  insulting  magistrate  who  refused  to  give  heed  to  a  com- 
plainant who  appeared  before  him  and  charged  certain  persons 
with  the  commission  of  outrageous  crimes,  a  verdict  of  $40,000 
was  held  excessive  and  reduced  to  $25,000.  Crane  v.  Bennett, 
77  App.  Div.  102,  79  N.  Y.  Supp.  66. 

Evidence  that  tlie  articles  in  question  appeared  in  the  defendant's 
newspaper  while  he  was  absent  from  the  United  States,  and  that> 
before  going  abroad,  he  left  with  the  editors,  subeditors  and  other 
employees  of  the  new^spaper  a  notice  that  it  was  an  imperative  rule 
that  nothing  reflecting  upon  the  reputation  of  any  person  should 
be  published  in  the  newspaper  until  the  truth  of  the  same  had  been 
ascertained  after  strict  investigation,  will  not  prevent  an  award  of 
exemplary  damages. 

The  power  to  award  exemplary  damages  in  an  action  for  libel 
is  not  restricted  to  cases  where  the  publication  was  induced  by 
actual  malice,  but  extends  to  cases  where  the  libel  was  recklessly 
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or  carelessly  published.     Crane  v.  Bennett,  77  App.  Div.  102, 
79  N.  Y.  Supp.  66. 

For  fuller  consideration  of  this  question  see  "  Malice,"  "  Plead* 
ing,"  "Evidence,"  relative  to  damages. 

ABTICLE  ZV. 
SLANDER  OF  TITLE.— LIBEL  ON  BUSINESS. 

Bigelow  on  Torts,  p.  87,  says  that  the  only  real  connection  an 
action  for  slander  of  title  has  with  actions  for  slander  is  in  the 
name  the  action  bears  and  in  the  plaintiff's  pleading. 

It  is  incumbent  upon  the  plaintiff,  in  order  to  maintain  an 
action  for  slander  of  property  or  of  title,  to  prove  (1)  The  words 
must  be  false;  (2)  they  must  be  maliciously  published;  (3)  they 
must  result  in  a  pecuniary  loss  or  injury  to  the  plaintiff.  New- 
ell, 204. 

There  must  be  malice,  either  express  or  implied,  to  maintain 
an  action  for  slander  of  title.  Hargrove  v.  Le  Breton,  4  Burr. 
2422  (1769),  Eng.  ruling  cases,  vol.  9,  p.  168;  Smith  v.  Spooner, 
3  Taunt  246  (1810),  ruling  cases,  vol.  9,  p.  173. 

A  person  may  be  as  seriously  injured  by  misrepresentation  of 
his  property  as  by  the  slander  of  himself  in  respect  to  his  busi- 
ness, and  indeed  the  two  often  go  together.  But  there  may  be 
misrepresentation  in  respect  to  particular  property  not  connected 
with  one's  business  and  where  the  injury  will  concern  the  property 
alone.  Such  misrepresentation  is  actionable,  provided  it  is  ma- 
licious and  damaging,  but  malice  will  not  be  presumed  and  dam- 
age must  be  alleged  and  proved.  Cooley,  260,  citing  Oott  v. 
Puhifer,  122  Mass.  235 ;  s.  c,  23  Am-  Rep.  322. 

To  support  the  action  it  must  be  shoWn  that  false  words  mali- 
ciously spoken  were  followed  as  a  legal  consequence  by  pecuniary 
damage  to  plaintiff,  and  these  facts  must  be  specially  alleged  and 
substantially  proven.  Bailey  v.  Dean,  5  Barb.  297;  Kendall  v. 
Stone,  5  N.  Y.  14;  ChiUs  v.  Tultle,  48  Ilun,  228. 

An  action  for  slander  of  title  depends  for  success  upon  two 
elements;  namely,  falsity  and  malice.  Hastings  v.  G^iles  Litho- 
graphic Co.,  51  Hun,  364  (369),  4  N.  Y.  Supp.  319,  citing  Ken- 
dall V.  Stone,  5  N.  Y.  14  (18)  ;  Hovey  v.  Rubber  Tip  Pencil  Co,, 
67  N.  Y.  119. 

It   is  said  in  Hovey   v.   Rubber   Tip  Pencil   Co.,   57  N.   Y. 
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119,  that  to  maintain  an  action  for  a  libel  injurious  to  plaintiff's 
business^  it  must  be  shown  that  not  only  defendant's  publication 
was  not  justified  in  fact,  but  that  it  was  with  malice  or  a  willful 
purpose  of  inflicting  injury.  Distinguishing  Snow  v.  Jvdson,  38 
Barb.  210. 

This  seems,  however,  to  be  true  only  in  cases  where  the  publica- 
tion is  in  fact  a  privileged  communication.  Lowell  Co.  v.  Hough- 
ton et  al,  116  N.  Y.  520  (525),  citing  Klinch  v.  Colhy,  46  N.  Y. 
427. 

This  subject  is  considered  and  the  authorities  collated  and  dis- 
cussed in  Le  Massena  v.  Storm,  62  App.  Div.  150,  70  "N.  Y.  Supp. 
882,  where  it  is  said :  "  When  the  slander  is  of  a  property  right  or 
title,  or  of  a  thing,  falsity  of  utterance,  malice,  and  special  damages 
flowing  or  resulting  necessarily  or  naturally  as  the  proximate 
consequence  must  be  alleged  and  shown  by  the  plaintiff,  except 
in  those  cases  where  the  slanderous  words  also  impute  to  the  owner 
dishonesty,  fraud,  deception,  or  other  misconduct  in  his  trade 
or  business  in  connection,  with  the  property.  (Odgers  on  Libel 
and  Slander  [3d  ed.],  30,  73,  88,  156;  N'ewell  on  Slander  and 
libel  [2d  ed.],  203,  204,  208,  217;  Townshend  on  Slander  and 
Libel  [4th  ed.],  §§  205,  206;  Kendall  v.  Stone,  5  X.  Y.  14; 
Like  V.  McKinstry,  41  Barb.  186;  Evans  v.  Harlow,  5  Q.  B. 
624;  Young  v.  Macrae,  3  B.  &  S.  264;  Wilson  v.  Du  Bois,  35 
Minn.  471.)"     • 

The  following  citation  from  Odgers  (3d  ed.),  p.  30,  is  quoted 
as  laying  down  the  true  rule. 

"Sometimes,  also,  an  attack  upon  a  thing  may  be  defamatory 
of  the  owner  of  that  thing  or  of  others  immediately  connected  with 
it.  But  this  is  only  so  where  an  attack  upon  the  thing  is  also  an 
indirect  attack  upon  the  individual.  If  the  words  do  not  touch  the 
personal  character  or  professional  conduct  of  the  individual  they 
are  not  defamatory  of  him  and  no  action  lies  (unless  the  words 
fall  within  the  rules  relating  to  slander  of  title).  But  to  impute 
that  the  goods  which  the  plaintiff  sells  or  manufactures  are  adul- 
terated to  his  knowledge  is  a  distinct  charge  against  the  plaintiff 
of  fraud  and  dishonesty  in  his  trade."  Again,  the  learned  author 
says  (p.  73)  :  "  But  it  is  not  the  law  that  any  words  spoken  to 
the  disparagement  of  an  oflScer,  professional  man,  or  trader  will, 
ipso  facto,  be  actionable  per  se.  Words  to  be  actionable  on  this 
ground  'must  touch  the  plaintiff  in  his  office,  profession,  or  trade ;^ 
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that  is^  they  must  be  shown  to  have  been  spoken  of  the  plaintiff 
in  relation  thereto  and  to  be  such  as  would  prejudiced  him  therein. 
They  must  impeach  either  his  skill  or  knowledge  or  attack  his 
conduct  therein." 

Tobias  v.  Harland,  4  Wend.  537,  and  Kennedy  v.  Press  Puih 
lishing  Co.,  41  Hun,  422 ;  Bosi  v.  New  York  Herald  Co.,  33  Misc. 
Eep.  622,  68  N".  Y.  Supp.  898,  are  cited  to  the  same  principle^  the 
latter  case  laying  down  the  rule  to  be  that  the  plaintiff  has  no 
action  where  the  libel  is  on  his  place  of  business  and  not  of  himself, 
unless  he  alleges  and  proves  that  he  has  sustained  special  damage 
as  a  necessary  consequence  of  the  publication. 

This  citation  of  authority  is  followed  by  a  discussion  of  the 
necessity  for  alleging  special  damage  to  an  individual  in  such 
case. 

The  rule  in  Tobias  v.  Harland,  4  Wend.  637,  is  cited  with  ap- 
proval in  Marlin  Fire  Arms  Co.  v.  Shields,  171  N.  Y.  384,  which 
was  an  action  brought  to  restrain  criticisms  of  a  manufactured 
article  published  in  a  magazine;  in  discussing  the  doctrine  that 
equity  will  not  interfere  in  such  case,  authorities  above  cited  were 
referred  to,  and  in  addition  thereto  Dooling  v.  Budget  Publish. 
Co.,  144  Mass.  268,  where  it  was  held  that "  words  relating  merely 
to  the  quality  of  the  articles  made,  produced,  furnished,  or  sold 
by  a  person,  if  false  and  malicious,  are  not  actionable  without 
special  damage. 

A  publication  charging  that  a  certain  house  is  a  bawdy-house 
refers  to  the  character  of  the  occupants  and  is  not  merely  a  libel 
on  the  house,  and  one  of  its  occupants  may  maintain  an  action  for 
Ubel.  McLean  v.  N.  Y.  Press  Co.,  46  St  Rep.  706,  19  N.  Y. 
Supp.  262. 

A  complaint  alleging  the  publication  of  an  article  stating  that 
the  police  raided  a  house  occupied  by  the  plaintiff,  that  persons 
in  it  were  guilty  of  gambling,  and  that  the  persons  seeking  the  in- 
formation were  ushered  into  the  room  where  the  gambling  oc- 
curred, is  not  demurrable  as  a  libel  of  the  house  and  not  of  the 
plaintiff,  as  it  may  be  inferred  that  the  gambling  was  conducted 
with  the  knowledge  of  plaintiff.  Dexter  v.  Press  Publishing  Co., 
36  Misc.  Rep.  388,  73  N.  Y.  Supp.  706,  distinguishing  Kennedy  v. 
Press  Publishing  Co.,  41  Hun,  422,  and  Bosi  v.  N.  Y.  Herald  Co., 
33  Misc.  Rep.  622,  68  K  Y.  Supp.  898,  affirmed  68  App.  Div.  619, 
68  N.  Y.  Supp.  1134,  upon  the  ground  that  in  the  Kennedy  Case 
53 
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the  alleged  libel,  if  any,  was  that  the  plaintiff  was  the  proprietor  of 
a  concert  hall  which  was  the  resort  of  improper  characters,  and  that 
there  was  no  charge  against  the  individuals  who  conducted  the 
places,  nor  any  claim  that  there  was  anything  illegal  in  the  mainte- 
nance of  the  places.  In  the  Bosi  Case  the  alleged  libel  was  that  the 
plaintiff's  restaurant  was  the  resort  of  anarchists.  To  the  point 
that  the  libel  was  against  the  person  in  this  case^  Penal  Code^ 
§  343,  is  cited. 

In  Neil  v.  Fords,  Howard  &  HulbeH,  72  Hun,  12,  25  K  Y. 
Supp.  406,  a  judgment  was  affirmed  where  damages  were  sought 
by  reason  of  libelous  words  with  reference  to  a  work  published  by 
plaintiff. 

In  Stem  v.  Barrett  Chemical  Co.,  29  Misc.  Rep.  609,  61  N.  Y. 
Supp.  221,  a  judgment  was  reversed  obtained  for  damages  sus- 
tained by  plaintiff  by  reason  of  the  publication  by  defendant  of  a 
libel  concerning  plaintiff  in  his  business  as  a  manufacturer.  Case 
reported  below,  28  Misc.  Rep.  429,  68  N.  Y.  Supp.  1129. 

Defendant  falsely  stated  that  he  had  a  claim  or  mortgage  against 
plaintiff's  place  of  business,  and  that  if  any  brewer  belonging  to 
an  association  of  brewers  sold  beer  to  plaintiff,  the  defendant^  un- 
del*  an  agreement  with  said  association,  would  hold  that  person 
and  the  society  liable  for  said  claim;  whereon  the  society  discon- 
tinued the  sale  of  beer  to  plaintiff,  by  which  he  was  greatly  dam- 
aged. Held,  that  the  words  tended  to  injure  the  plaintiff  in  hia 
business  and  constituted  actionable  slander.  Ryan  v.  Burger  & 
Homer  Brewing  Co.,  37  St.  Rep.  287,  13  N.  Y.  Supp.  660,  citing 
Onslow  V.  Horn,  3  Wils.  177,  referred  to  in  Moore  v.  Francis,  121 
!N.  Y.  199,  in  the  following  language:  "  The  law  allows  this  form 
of  action  not  only  to  protect  a  man's  character,  but  to  protect  him 
in  his  occupation,  although  no  fraud  or  dishonesty  is  charged  and 
although  the  words  were  spoken  without  actual  malice." 

A  complaint  by  a  corporation  which  shows  that  the  publication 
of  false  reports  concerning  it  have  caused  pecuniary  injury  is. 
sufficient,  although  it  is  a  business  and  not  a  moneyed  corporation. 
Mutual  Reserve  Fund  Life  Assn.  v.  Spectator  Co.,  50  N.  Y. 
Super.  460. 

The  printing  and  circulation  of  a  circular  stating  among  other 
things,  in  substance,  that  an  unscrupulous  grocer  was  selling  an  in- 
ferior article  with  a  view  to  deceive  the  public,  is  libelous  per  «e. 
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Davey  v.  Davey,  22  Misc.  Eep.  668,  60  N.  Y.  Supp.  161,  citing 
numerous  authorities. 

Slander  of  title  to  personal  property  as  well  as  real  estate  is 
actionable.  Like  v.  McKinstry,  4  Keyes,  897,  8  Abb.  Ct  App. 
Dec.  62. 

In  Dodge  v.  Colby,, lOS  N.  Y.  445,  it  was  held  that  the  alle- 
gations by  defendant  which  were  alleged  to  be  slanderous  "  were 
false  and  defamatory  and  were  made  and  caused  to  be  circulated 
by  defendant  and  by  his  agent  maliciously,  and  with  the  intent  to 
injure  the  said  plaintiff  and  his  title  to  the  said  lands/'  stated  a 
cause  of  action  and  that  the  demurrer  conceded  the  truth  of  the 
allegation. 

Action  for  slander  of  title  cannot  be  based  upon  a  notice  given 
by  a  tenant  at  a  judicial  sale  of  the  premises,  stating  facts 
upon  which  he  claims  a  continuous  right  of  possession,  where  the 
statement  in  such  notice  is  true,  and  there  is  no  basis  for  an  alle- 
gation of  malice.  Comwell  v.  Parke,  52  Hun,  596,  5  X.  Y.  Supp. 
905. 

In  Marlin  Fire  Arms  Co.  v.  Shields,  171  N.  Y.  384,  the  plain- 
tiff sought  to  restrain  the  defendants  from  unjust  and  malicious 
criticisms  of  a  manufactured  article,  upon  the  ground  that  the 
manufacturer  of  the  article  had  no  remedy  at  law  because  of  his 
inability  to  prove  special  damage.  It  was  held  that  this  subject 
was  not  the  subject  of  equitable  cognizance,  and  that  the  future 
publication  of  such  articles  could  not  be  restrained  by  injunction. 
Parker,  Ch.  J.,  in  the  opinion  collates  and  comments  upon  the  au- 
thorities in  this  and  other  jurisdictions,  and  arrives  at  the  conclu- 
sion that  all  well-considered  decisions  agree  in  determining  to  be 
the  law  that  a  court  of  equity  has  not  jurisdiction  to  grant  the 
relief  to  secure  which  the  action  was  brought. 
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Consent  as  mitigating  damage 432 

Corporations,  assaults  by  servants  of  113,  446 

Costs 465 

Counterclaim,  in  action  for 234,  450 

Criminal  action 408 

Damages,  generally  considered 466 

Damage,  consent,  as  mitigating 432 

Damages,  special,  pleading  of 449 

Dangerous  weapon,  menace  with,  as  assault 414 

Death,  battery  causing 410 

Deception  as  assault 418 

Defenses,   generally  considered 422 

Defense: 

Self-defense 422 

Of  another 424 

Of  family 424 

Of  property,  real  425 

Of  land,  allegation  in  answer  of 450 

Of  property,  personal 429 

Defined 405 

Assault 405 

Battery 406 

Ejection  as  assault 414,  438 

Elements  of  wrong 412 

Evidence 456 

Of  provocation 456 

Of  intention 458 

Of  character 459 

Of  special  damage 460 

Miscellaneous 461 

Expulsion  from  public  place,  when  justified 414.  438 

Family,  defense  of   424 

Force  as  an  element 416 

Historical ;  gravamen  of  action  407 

Horse,  assault  on,  is  assault  of  rider 413 

Indecent  liberties  as  assault 419 

Indecent  assault,  damage  for 469,  472 

Infants,  assaults  by    444 

Assaults  on,  parents'  action 443 

Physical  correction  of 436 
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Assault  and  butttry  — Continued:  Page. 

Instigator  of  assault,  action  tLf^ioBt  .  •■•  •  •-.-•-.  .t-.-.- 444 

Insult,  in  assault  and  battery 456 

As  showing  malice 470 

As  mitigation 435,  456 

Intent,  as  element 412^  468 

Involuntary  act  as  assault 421 

Joinder  of  actions  for 228 

Joint  tort  feasors,  action  against 444 

Jurisdiction 409 

Justification 436 

Limitation,  Statute  of 410 

Lunatics,  assaults  by 444 

Malice  as  affecting  damage 468,  470 

Master  liable  for  assault  by  servant 445 

Master,  chastisement  of  apprentice  1^ 438 

Mayhem,  as  battery    418 

Menace,  as  assault 414,  420 

Mitigation  of  damage  432,  471 

Negligence  in  assault 412,  449,  463 

Obstruction  of  ingress  421 

Officers  of  justice,  justifiable  assault  by 441 

(Compare  Police  Officers;  False  Imprxsonmsnt.) 

Overt  act  necessary  415 

Parent,  action  by,  for  assault  on  child 443 

Parties 442 

Plaintiffs 442 

Defendants 444 

Peace,  preservation  of 438 

Pleading 447 

Complaint 447 

Answer 449 

Forms 451 

Poisoning  as  assault   417 

Principal,  when  liable  for  assault  by  agent 445 

Prizefights 198,431 

Procedure 462 

Process,  assault  in  executing 441 

Property,  defense  of   425,  429 

Provocation 434,  456 

As  mitigating  damage 472 

Proximate  cause  of 412,  421 

Punitive  damage 468 

Rape  as  assault  and  battery 418 

Evidence  of 458 

Damage  for 469 

Bemedies 408 
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AsMolt  and  battery  —  Continued :  Paf ». 

Self-defeiue -. .-7 422 

Servants,  aMaults  by 445 

Special  damage,  evidence  of 460 

Sports,  injuries  in 432,  433 

Survival  of  action 410 

Threats,  as  assault 416,  420 

Trespass,  action  for,  united  with  action  for  assault 449 

Trial 462 

Vaccination  as  assault 414 

Vessel,  assault  by  master  of  —  owners  not  liable 446 

Wife,  physical  correction  of 436 

No  action  a||[ainst  husband  for  assault 443 

Weapon,  menace  with  dan^perous  414 

Assent  to  wrongs: 

(See  Consent.) 

Assessors: 

jurisdiction  of,  affecting  liability    178 

As  to  liability  of  municipal  corporations  for  acts  of 133 

Assignment  of  actions: 

(See  also  Death,  Actions  fob  Causing;  Survival  of  AonoN.) 

Action  for  tort  to  person  not  assignable ^ 144,  150 

Action  for  wrongs  to  property  assignable ^ 144,  150 

Statutory  provisions  as  to  assignment  150,  152 

Proceedings  upon  assignment  of  action 149 

Actions  assignable  and  not  assignable • 151 

Verdict,  effect  of  146 

Assault  and  battery  not  assignable  410 

Breach  of  promise  to  marry  not  assignable 375 

Criminal  conversation,  etc.,  not  assignable   341 

False  imprisonment  not  assignable    553 

Libel  and  slander  not  assignable  650 

Malicious  prosecution  not  assignable 481 

Seduction  not  assignable  304 

Assumpsit: 

Action  of,  in  conversion   214 

Attachment: 

(See  Abbest;  Practice.) 

Generally  considered ^ 240 

Malicious  attachment 542,  544 

(See  Malicious  Prosecution.) 

In  action  of  assault  and  battery ,.  •• 462 

Illegal  arrest  under  (see  False  Ikpbisonment.) 

In  breach  of  promise  to  marry • , « 3d8 
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Attempt:  P**'- 

To  alieniaie  affection  miut  be  suooesefnl 347 

To  assault •.  405 

Attorney  and  client: 

Advice  of  counsel  as  defense  in  malicious  |m»eeation 610 

Attorney  as  defendant  in  malicious  prosecution 513 

Attorney's  fees  as  damage  in  malicious  prosecution 538 

Advice  of  counsel  as  defense  to  false  imprisonment 611 

As  joint  tort  feasors  51S,  603 

When  liable  for  false  imprisonment 603 

Libel  and  slander  against  attorney  674,  602 

Privileged  communications  by,  in  libel  and  slander 740,  743 

BaKftSCf  carrier  of: 

Duties  and  liabilities    77 

Bail: 

Arrest  by 570 

Banlcruptcy: 

Discharge  in,  effect  of  248,  249,  251 

Statutes,  State  and  Federal  248 

Law  of  1867   249 

Present  law 251 

Effect  of,  on  judgments  in  various  actions 250 

Alimony   252 

Breach  of  promise  to  marry t. 252,  400 

Conversion  252 

Fraud   260 

Malicious  institution  of  bankruptcy  proceedings 510 

Bibliography: 

Of  torts,  generally  1 

Of  libel  and  slander 652 

Municipal  corporations 114 

Breach  of  promise  to  marry: 

Generally  considered 370 

Acceptance  necessary  379 

Acceptance  need  not  be  formal 379 

Aggravation  of  damage   403 

Appeals 400 

Arrest  of  defendant  in  action  398 

Assignment  of  action  374 

Attachment,  in  action  of , 398 

Attachment  of  parties,  evidence  of 386,  394 

Bankruptcy,  discharge  in,  effect  of 252,  400 

Breach  of  the  contract  381 

How  shown 381 

Breach,  previous  marriage  as 377,  382,  384 
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Breach  of  promise  to  marry  —  Coniinued:  Pture. 

Breach  before  time  of  performance 381 

Capacity  to  contract  essential 375 

Character  of  plaintiff,  effect  of  385 

Evidence  of  392 

Character  of  defendant,  evidence  of 394 

Charge  of  judge 398 

Civil  action  for  breach  of  promise 374 

Compensatory  damage 401 

Conditional  contract   379 

Consideration 380 

Contract,  essential  377 

Evidence  of  391 

Corroboration  of  contract,  evidence  in 391 

Courtship  does  not  constitute  contract 379 

Criminal  action  for   373 

Damages,  generally  considered 401 

Damage;  amount  of 404 

Evidence  of  396 

Defenses,  generally  considered    383 

Partial 385 

Definition 370 

Distinguished  from  seduction  372 

Elements  of  the  wrong 375 

Engagement,  prior,  no  defense 382 

Evidence,  generally  considered 391 

Miscellaneous,  decisions    397 

Execution 400 

Financial  status  of  defendant,  evidence  of 395 

Fraud,  action  for,  in  inducing  contract  of  marriage 371 

Former,  marriage  as 377 

Frauds,  statute  of 381 

Health,  ill-health  as  justifying  postponement,  etc 376,  382,  385 

Illicit  intercourse  as  consideration 380 

Implied  contract  to  marry 377 

Impotency  as  affecting  contract  376 

Incapacity  to  contract  384 

(See  also  Marriage,  Former;  also  Health.) 

Infant,  action  cannot  be  brought  against 372,  375 

Intoxication  as  defense 385,  393 

Jurisdiction 374 

Lewdness  of  plaintiff  as  defense  (compare  Illicit  Interooubse) 393 

Limitations,  statute  of 374 

Marriage,  former,  as  affecting  contract 376,  384 

Subsequent,  as  affecting  criminal  action  373 

Former,  as  breach 377,  382,  384 

As  fraud , 377 
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Breach  of  promise  to  marry  —  Continued:  Pa«©. 

Meeting  of  minds  essential 377 

Mitigation,  partial  defenses  in 385 

Mitigation  of  damage 403 

Offer  need  not  be  formal 378 

Parental  opposition  as  mitigation 385 

Parties 386 

Performance,  offer  of,  plaintiff  must  show 382 

No  specific  373 

Pleading 386 

Complaint 386 

Answer 387 

Forms 388 

Procedure 398 

Punitive  damage   403 

Refusal  to  many,  action  lies  on 381 

By  plaintiff  to  defense  382 

Remedies 373 

Rescinded  contract 383 

Seduction,  promise  to  many  after,  binding 380 

As  aggravating  damage  392,  394,  403 

Social  status  of  defendant,  evidence  of 395 

Statute  of  frauds  as  affecting  contract 381 

Survival  of  action  374 

Testimony,  commission  to  take 398 

Time  of  performance,  not  yet  arrived 381 

Buaineaa: 

False  report  as  to  834 

Libel  on  831 

Profession,  libel  and  slander  on 671,  689 

Candidate: 

For  public  office,  criticism  of,  when  privileged 757 

(See  also  Cbiticism.) 

Carriers,  common: 

Liability  of,  generally  considered 67 

Accident,  inevitable,  effect  of    72 

Of  animals,  duties  and  liabilities  of 74 

Assault  and  battery,  when  liable  for  446 

Act  of  God  as  affecting  liability 72 

Of  baggage,  duties  and  liabilities  of  77 

Consignee,  duties  of    73 

Contracts  of,  as  limiting  liability 71 

Delivery,  duty  as  to  72 

Express  companies 73 

False  imprisonment  by 596 
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Carriers,  common  — Continued:  P«s^. 

Of  goods,  liabilily  and  duties  of • 69 

Gratuitous  carrier,  liability  of   76 

As  insurers 68 

As  joint  tort  feasors 160 

Limited  liability  of,  by  contract  71 

Pass,  when  carrier  liable  for  injury  to  passenger  travding  on 76 

Of  passengers  and  goods  distinguished   67 

Of  passengers^  duties  and  liabilities  of  74 

Cause: 

Immediate  or  proximate,  defined  31 

Proximate  cause  in  assault  and  battery 412,  421 

Cause,  probable  (see  Malicious  Prosecution;  False  Imprison- 
ment). 

Character: 

Confidential  communications  respecting  (see  Libel  and  Slander; 
Pbivilbbed  Communications;  also  subdiv.  Evidence  under  the 
yarious  Torts). 

Charge  and  nonsuit: 

In  alienation  of  affection 968 

In  assault  and  battery   463 

In  breach  of  promise  to  marry 398 

In  criminal  conversation,  etc 368 

In  false  imprisonment 640 

In  libel  and  slander   815 

In  malicious  prosecution 534 

In  seduction    331 

Charitable  corporations: 

Liability  of 140 

Chastisement: 

Of  wife  and  children 436 

Of  apprentice   438 

Children: 

(See  Infants;  Parents.) 

Abduction  of  (see  Abduction  of  Children). 

Citizens: 

Privileges  and  imnninities  of 17 

Clergyman: 

Libel  and  slander  on 672,  698 

Inquiries  concerning,  privileged > u. .•••..  755 

Client: 

(See  Attorney  and  Client.) 
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Code:                                                                                                P»««- 
action  for  tort»  under «.>«»^».%«%'«^«<«-rrrk.'«^.«'w 12 

Collation: 

In  crUninal . ponyeroation  .....•.•.••^^^.•^ 351 

In  seduction 312,  327 

Comment: 

When  defense  in  libel  and  Blander .••.•....•-••...••. 757^  76Q 

Commercial  agency: 

(See  Mebcantux  Ageitct.) 

Common  carriers: 

(See  CABtolSBS;  Contsaci.) 

Compensatory  damage: 

Generally  considered •>•••••  ••-•-^-•^••^••^•-•'rrr..>- 272 

(See  also  Daicaoe.) 

Compromise: 

As  termination  of  false  imprisonment 565 

As  terminating  prosecution  501 

Condonation: 

In  criminal  conversation  •' 351 

In  seduction 312,  327 

Confidential  communications: 

(See  Libel  aitd  Slandeb;  Privileged  CoMifuiaoATioNa.) 

Connivance: 

(See  Condonation;  Collusion.) 

Consanguinity: 

Promise  to  marry  invalid 37(1 

Consent: 

(Compare  Condonation.) 

As  affecting  right  of  action ; 199 

In  assault  and  battery 198,  430 

In  criminal  conversation   351 

Fraud  in  obtaining,  effect  of   199,  483 

To  malicious  prosecution,  induced  by  fraud 483 

To   false   imprisonment    558,  561,  608 

Prise  fight,  consent  to 431 

To  seduction 199,  304,  312,  313 

By  State,  to  suit 166 

Consequential  damage: 

Grenerally  considered • ••• 263 

(See  also  Daicaoe.) 

Consideration: 

Of  promise  to  marry •• 380 
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Consignee:                                                                                          Paf«- 
Duty  to  deliyjBT  to....«-.-»<«-«^^.«n.v..«« ,•••••••*.. 72 

Conspiracy: 

To  obtain  malicious  oonrietion  •• •••  504,  665 

Constitvtional  rights: 

(See  Rights;  also  Uitoonstitutional  STATtmn.) 


Constitutional  privilege: 

of  legislators,  in  speech  and  debate ••• • «•••  739 

Contempt  of  court: 

Illegal  arrest  for • •••••••v.-* ••••• 585 

Contractors,   Independent: 

Disti.Dguisbfd.from  a^rraiit •• •• ••••  81,    82 

Duties  and  liabilities  of 82 

As  joint  tort  feasors 158 

Of  municipal  corporations  85 

Contracts: 

(See  also  Cabbiebs;  Election  of  Remkdt.) 

Torts  arising  from,  generally  considered 41,  212 

Action  on,  distinguished  from  tort 41 

Of  carrier  of  passengers 76 

Common  carriers,  contracts  of  42,  68,    70 

Damages  set  by  contract 282 

Innkeeper,  contracts  of    42 

Marriage,  breach  of  promise 370 

Of  marriage,  capacity  to  make 375 

Consideration  of  contract  of  marriage 380 

Of  marriage,  no  specific  performance 373 

Contribution: 

None  between  joint  tort  feasors 162 

Equity  will  not  enforce  162 

Conversion: 

By  agent 101 

Joinder  of  action  for 228 

Funds  diverted  by  agent,  right  to  follow 101 

Waiver  of  tort    214 

By  wife,  husband's  action  for  55 

Corporations: 

(See  also  Municipal  Cobfobations ;  Chabttablb  Cobfobatidns.) 

Liability  of  private  corporations,  generally  considered Ill 

Assaults  of  servants  of 113,  446 

Death  of,  effect  on  action  660 
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Corporations  —  Continued :  P^e, 

Directors  as  joint  tort  feasors  ^ 1^8 

False  imprisonment  by  696 

Liability  analogous  to  that  of  master  and  servant Ill 

Malicious  prosecution  by 514 

Libel  and  slander  by  113,  767 

Action  by,  for  libel  and  slander 766 

Privil^ed  communications  by 749 

Cotto: 

When  recovery  is  under  $60 ' 209 

In  action  of  assault  and  battery 465 

As  compensation  for  malicious  civil  suits 486 

In  libel  and  slander 822 

In  malicious  prosecution   637 

In  seduction 332 

Cottnsel: 

<See  Attobnet  and  Cuent.) 

Corniterclaim: 

In  actions  for  torts 232 

Coviitiet: 

(See  Municipal  Cobfobations.) 

CovrU: 

(See  JuBiSDicnoN;  Gontvicpt.) 

Court-martials : 

(See  Judges.) 

Arrests  by 605 

Crime: 

Words  imputing  (see  Libel  and  Slandeb) 664 

Criminal  actions: 

Not  merged  in  civil  action 200 

Distinguished  from  civil  action   200 

For  abandonment,  action  against  husband  for 55 

For  abduction  of  children  290 

For  assault  and  battery  408 

For  breach  of  promise  to  marry,  action  for 373 

For  criminal  conversation   340 

For  false  imprisonment 550 

For  libel  658 

None  for  malicious  prosecution    480 

As  foundation  for  malicious  prosecution 506 

Malicious  service  of  process  on  Saturday 490 

For  seduction 302,  373 

54 
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Crimiml  conversation  —  Aliemtion  of  affection  —  Enticing  away 

wife  or  hntbaod^ P««e. 

C^enerally-  canaidered 336 

AdulteEy  and  alienation,  evidence  of 360 

Alienation  of  affection,  is  a  distinct  wronf^^ 345 

Gravamen  of  action 345 

Alienation  of  affection,  parents  as  defendants  in 347,  349,  352 

Arrest  in  action  for 367 

Assignment  of  action   341 

Attempt  to  alienate  affection  unsuccessful  347 

Bill  of  particulars' . . « 355 

Character  and  relation  of  parties,  evidence  of 361 

.  Civil  action  for 341 

Collusion,  condonation,  consent 3al 

•  Consent,  of  wife,  no  deitense  .  > , 344 

•  Consortium,  meaning  of , « .  i  - 346 

Criminal  action 340 

Criminal  conversation,  distinguished  from  alienation  of  affection . . .  342 
Damages,  generally  considered 369 

E}vidence  of 364 

.  Defendant's  .financial  and  social  status*  .^Yi^nce  of 365 

Defuses,  generally  considered  .   351 

Definitions  and  distinctions 336 

Divorce,  effect  of  351 

Inducing  woman  to  obtain  347 

Drugs,  affection  alienated  by  means  of   347 

Enticing  away  and  abduction  348 

Enticing  is  a  distinct  wrong 348 

Enticing,  services,  loss  of 349 

Enticing,  intent  Of  defendant  *.-.■.'.  ..-...•.*.•.•.. 349 

Evidence,  generally  considered 360 

.  Exclusion  of  .persona  from  court 367 

Financial  status  of  defendant,  evidence  of 365 

Gravamen  of  actions  337,  342,  345 

^Habeas  corpus  a*s  remedy  ........' 340 

Historical  .    . . .  V 338 

Intent  as  element  in  action  for  harboring  wife 349 

Jurisdiction 341,  352 

Limitation,  statute  of 341 

Malice  as  an  element  343 

Marital  rights,  wrongs  to,  enumerated 337 

Marriage,  formal  marriage  necessary 343 

Evidence  of 360 

Ignorance  of 344 

Miscellaneous  decisions  on  evidence 365 

Parents  as  defendants 347,  349,  352 

Plaintiff's  husband  cause  of  wrong 353 
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Criminal  conversation  —  Aliemtion  of  affection,  etc* — CofUinued:  Pa<e. 

Pleading 364 

Complaint 354 

Answer 3i54 

Bill  of  particulars  355 

Forms 356 

Procedure 367 

Remedies  for  the  wrong  340 

Res  gest»  363 

Separation,  no  action  for  enticing  away  after 349 

Services,  loss  of,  not  necessary  in  criminal  conversation 343 

In  action  for  enticing  away 349 

Social  status  of  defendant,  evidence  of 365 

Society,  loss  of 343 

Survival  of  action  341 

Trial 367 

Wife  as  plaintiff,  facts  to  be  shown 344 

Wife's  common  law  disability  removed 338 

Criticism: 

When  defense  in  libel  and  slander  757,  759 

Damages: 

(See  also  article  "  Damages "  in  the  various  actions  in  tort.) 

As  an  element  of  legal  wrong 24 

Defined 25 

Distinguished  from  injury 25 

Must  concur  with  legal  injury  26 

When  presumed ,    29 

.  ^See-  also  references  under  various  actions  in  tort.) 

General  rules  respecting   254 

Action  for  damages  ; 207 

^6r  abduction  of  children 296 

Aggravation  of  damage,  generally  considered 280 

In  alienation  of  affection 369 

In  assault  and  battery  466 

In  breach  of  promise  to  marry   401 

Compensatory  damage,  generally  considered  272 

Consequential  damage,  generally  considered 263 

Contract,  fixing  damage 282 

No  contribution  between  wrongdoers 162 

In  criminal  conversation,  etc 364,  369 

Double  damage 283 

Excessive  damage,  new  trial  for 286 

Exemplary  damage,  generally  considered 273 

In  false  imprisonment 644 

Increased  damage  283 
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OuuuLgtM  —  C<mtinued:  PMpe. 

Insufficient  damage,  new  trial  for  286 

Jntereit  as,  when  allowed 258 

Irreparable  damage,  equity  jurisdiction  in 206 

Joint  tort  feasors,  damages  against  285 

Legal  right,  damage  caused  by  exercise  of>  no  liability 193 

In  libel  and  slander  822 

Liquidated  damage 281 

In  malicious  prosecution  537 

Paid  in  malicious  suit,  may  be  recovered 538 

Mitigation  of,  generally  considered 277 

Plaintiff's  duty  to  reduce  damage 257,  278 

Motive  as  affecting 274 

(See  also  Malice;  Gkx>D  Faith;  Punitivk  Damage.) 

Nominal  damage 270 

Penalty  as  measure  of  damage 281 

Prospective   damage    266 

Punitive  damage,  generally  considered 273 

In  seduction 332 

Special  damage 261 

(See  also  reference  to  damage  under  vmrious  actions  in  tort.) 

Special,  in  libel  and  slander,  doctrine  of 656 

Speculative  damage,  generally  considered  269 

State,  damages  caused  by  166 

Statute,  damages  set  by 283 

Treble  damage 283 

Vindictive  damage 273 

DMnmiin  absqae  InJurU: 

Rule  of,  generally  oonaidered  «...  24 

Danger: 

Destroying  property  to  prevent 189 

Dftiigeraut  person: 

Imprisonment  of 612 

Daughter: 

Seduction  of  (see  Seduction). 

Death,  action  for  cantkig: 

Generally  canMered 141 

No  action  at  common  law  141 

Exists  only  by  statute 142 

Action  not  assignable  144 

Battery  causing 411 

Judgment,  effect  of  148 

Lord  Campbell's  Act   142 

Personal  injuries,  action  for,  abates  143,  145 
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Death,  action  for  causing  — Continued:  Page. 

Proceedings  upon  death  of  party 140 

Seduction,  death  caused  by 306 

Statute  modifying  common  law 144 

Suicide  caused  by  seduction  306 

Verdict,  effect  of   146 

Debto: 

Collecting  by  criminal  process 508 

Collected  by  means  of  arrest 583,  599 

Unlawful,  imprisonment  for 581 

Deception:      (aee  Fraud). 

Sometimes  equivalent  to  assault 418 

Defamation: 

(See  Libel  and  Slandeb.) 

Defense,  self 202.  422 

Defense  of  family 424 

(See  Assault  and  Battebt.) 

Defense  of  another 424 

Defense  of  property 292,  425,  429,  610 

Definitions: 

Accident,  inevitable 191 

Act  of  Qod  69 

Distinguished  from  accident  191 

Actions,  civil  and  criminal,  distinguished 200 

Agent  distinguished  from  servant 97 

Assault 405 

Battery 406 

Breach  of  promise  to  marry 372 

Cause,  probable 491,  5(57 

Consortium 346 

Contractor 81,    82 

Conversion 240 

Criminal  conversation,  etc 336 

Criticism 759 

Damage 26,  254 

Damnum  absque  injuria 24 

Defamation 653 

Due  process  of  law 20 

False  imprisonment 545 

Joint  tort  feasors   156 

Judicial  act 176 

Libel 653,  680 

Malice 34,  716 
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Definitions  —  Continued :  P«C». 

MaliciouB  abuse  of  process   476,  540 

Malicious  prosecution  •  ,,.... * 474,  540 

Master  and  servant 80 

Distinguished  from  principal 97 

Marriage,  breach  of  promise  to,  distinguished  from  seduction 372 

Municipal  corporations II4 

Necessity,  acts  of  189 

Personal  injury 150 

Police  power 17 

Principal  distinguished  from  master 97 

Privileged  communications 732,  733 

Probable  cause 491,  557 

Property,  injury  to  240 

Proximate  cause 31 

Publication 707 

Quasi-municipal  corporations 115 

Rights,  civil 14 

Seduction 298.  372 

Servant 80 

Distinguished  from  agent 97 

Slander 653,  662 

Torts  generally « • . « « 3 

Deputies: 

(See  Shebiff.) 

Directors  of  corporations: 

As  joint  tort  feasors « .  •  • ••••••• 158 

Enforcing  liability  of 229 

Disciiarge  from  arrest   245 

Discretion: 

As  to  liability  of  municipal  corporations  for  acts  involving 126 

Disease: 

Caused  by  seduction 310 

Destruction  of  property  to  prevent 189 

Contagious,  words  imputing    677.  700 

As  justifying  breach  of  promise 382,  385 

Diseased  persons: 

Imprisonment  of 614 

Divorce: 

As  affecting  criminal  conversation 349.  351 

Inducing  woman  to  obtain 347 

Doubie  dUttiage    283 
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Dninkardt:  Page.  • 

Frauds  against •  •  • « •  •  •     62 

Liability  of. .  ^. ** s* * ^^s^...^....^^.. ..-..^.    62 

Intoxication  as  defense  to.  breach  Qf  promise 386,  393 

Due  process  of  law: 

(See  Rights.) 

Election  from  car: 

(See  Expui^iON.) 
As  assault ,,,,..., • 414 


Ejecting  from  property: 

Justifying 425 

Election,  inspectors  of: 

not  exempt  from  liability  179 


Election  of  remedy: 

Generally  considered 212 

No  amendment  on  trial  222 

Effect  of 220 

Evidenced  by  commencing*  action  219 

Between  assault  and  battery,  and^  slander. . : : 448 

Between  false  imprisonment  and  malicious  prosecution 515.  620 

Joint  tort  f easdk-s,  election  in  suing 226 

Knowledge  of  fraud,  as  affecting 220 

Is  limited  to  cases  where  remedies  are  inconsistent 222 

Plaintiff  bound  to  elect 221 

Right  to  sue  ew  contractu  or  ex  delicto,  when  it  exists ;^  . .  212 

What  'coristitufes  .  ..:::.':.:.::::::::::.:::.: 2i8 

Employers  liability  act: 91 

Encouraging  assault     418 


Enticing'  away  children: • 

(See  Abduction  of  Childben.) 

Enticing  away  husband  or  wife.: 

(See  Chimin AL  Gontebsation.) 

Equity: 

Equitable  relief  for  torts,  generally  considered 204 

Contribution  between  wrongdoers,  equity  will  not  enforce 162 

Enforcement  of  remedy   239 

False  imprisonment,  leqtilty  Win  not  restrain  651 

Injunction  to  prevent  wrongd  •...'.....;;.. 205 

Liber  and  slaAder,  a^  t6  r^talnhig  by  injunction 660 

Marriage,  promise  of,  no  specific  performance 373 

Multiplicity  of  suits   206 


Digitized  by  VjOOQIC 


856  XETDSX. 

Evidence: 

(8ee  alflo  Evidence  in  the  Tarioiu- actions  for  torts.)  Ps^e. 

In  aMnction  of  children  « 294 

In  assault  and  battery 456 

In  breach  of  promise  to  marry 391 

In  criminal  conversation  and  alienation  of  affection 360 

In  false  imprisonment  632 

In  libel  and  slander  801 

In  malicious  prosecution 62S 

To  mitigate  damage 277.  279 

Seduction 325 

Excesaive  damage: 

New  trial  for 28ft 

Excessive  force: 

In  repelling  assault 422 

In  defending  property  425,  430 

Execation: 

(See  PfiAcncE;  Abbest.) 

Against  the  person,  generally  considered  243 

Malicious  issuing  of 540,  542 

Executive: 

(See  PUBUC  OmcEB.) 

Executor  and  administrator: 

(See  Death,  Aonoir  fob  Causing;  Sxtbvival  of  Action.) 

Exemplary  damage: 

Generally  considered 27S 

(See  also  Damage.) 

Exemptions  from  liability: 

(Compare  Privilege.) 

Oenerally  considered 165 

Accident,  inevitable 191 

Act  of  God 69,     72 

Of  ambassadors  and  consuls  169 

Of  assessors 178 

Executive,  chief,  exempt 169 

Inspectors  of  election  not  exempt 179 

Of  judicial  and  quasi-judicial  officers 171,  175 

(See  also  Malicious  Pbosegxttion;    False  Imprisonment;    Libel 

AND  Slander.) 

Legislature,  members  of,  exempt  17(^ 

Necessity,  acts  of 189 

Of  public  officers 180 

When  protected  by  process   185 

(See  also  Process;  False  Imprisonment;  Malicious  Prosecution; 

Police  Officers.) 
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Exemptions  from  lUtblUty  —  Continued:  Page. 

Public  officer,  when  liable  for  acts  of  subordinates 184 

State,  exemption  of 166 

Court  of  Claims 167 

Ex|»reM  com|Minie»: 

(See  Cabbibbs.) 

Duty  to  deliver 79 

ExpuUKm  from  fntblic  place: 

When  justified .^. . . .  43a 

(See  Ejection.) 

Extradition: 

Unlawful 684 

False  imprisonment: 

Generally  considered  646 

Advice  of  counsel  as  defense 611 

Agent,  actihg  outside  his  authority 609^ 

Imprisonment  by 696,  600 

Assignment  of  action 663 

Attachment  of  person  in  action  of 63& 

Attorney  and  client,  liability  of 603 

Baa,  arrest  by  670 

Cause  for  arrest,  when  must  be  stated 668,  672 

Character,  evidence  of 635 

Charge 640 

Children,  imprisonment  of   612 

Illegitimate,  false  imprisonment  of,  by  father 647 

Client,  liability  of  603 

Complainant,  private  person  as 673,  676 

Compromise  as  termination  of  imprisonment 666 

Consent  of  plaintiff  as  defense  608 

Conspiracy  in  obtaining  conviction   < 666 

Contempt  of  court,  illegal  arrest  for 686 

Corporations,  when  liable  for 69^ 

Costs 643 

Counterclaim  in  236 

Criminal  action  for 650 

Damages 644 

Compensatory 644 

Punitive 647 

Mitigation  of 647 

Evidence  of 636 

Dangerous  persons,  imprisonment  of 612 
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False  ImpriMOnmtnt  — Continued:  P«^- 

Debts,  collecting  by  means  of  arrest 583,  599 

Defendants,  joinder  of 618 

Defenses 606 

Defense  of  person  or  property 610 

Definitions 646 

Delay  in  taking  prisoner  before  magistrate 562 

Detention  is  necessary 558 

Detention,  termination  of,  when  necessary   564 

Originally  lawful,  may  become  unlawful 562 

Not  terminated  as  a  defense .--".* ^^^ 

Pface  of,  immaterial  560 

Duress  as  imprisonment   560 

Elements  of  the  wrong 554 

Evidence 632 

Extradition  unlawful   584 

Force,  physical,  not  necessary    559 

Game  law,  illegal  arrest  under  586 

Habeas  corpus  as  remedy , 560 

Health,  Board  of,  imprisonment  by  commission 638 

Imprisonment  (see  Detention). 

Place  of,  immaterial   560 

Injunction,  none  granted  651 

Instigators  of  arrest 573,  576 

Insult,  damages  for 646 

Intention,  evidence  of 635 

Joinder  of,  acticms  for 228 

With  malicious  prosecution 515,  619 

With  assault  and  battery 448 

Joint  tort  feasors 618 

Judicial  officers,  liability  of 587 

(See  also  Judges.) 

Jurisdiction  of,  as  affecting  liability 677 

Jurisdiction  661 

As  affecting  validity  of  process 576 

Justification  of  arrest   607 

Knowledge  of  imprisonment  by  plaintiff,  necessity  of 561 

Lawful  imprisonment  may  become  unlawful 562 

Legal  authority,  evidence  of  634 

Limitation,  statute  of 652 

Lunatics,  imprisonment  of 612 

Malice,  not  essential 654 

Evidence  of 632 

Malicious  prosecution  distinguished  from  false  imprisonment 547 

Master,  liability  for  false  imprisonment  by  servant 600 

(Compare  Cobpobations ;  Agents.) 

Mental  suffering  as  damage 646 

Military  authorities,  arrest  by 606 
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False  Itnprlionincnt  — Con*tni«€d:  rage. 

Mitigation  of  damage  647 

Moral  restraint  . 559 

Name,  arrest  under  wrong 583 

Nonsuit 640 

Parties 616 

Plaintiffs 616 

Instigator  of  imprisonment    617 

Defendants 618 

Partner,  when  liable  for  false  imprisonment  by  copartner 600 

Person,  defense  of  610 

Physical  compulsion  not  necessary   *. . . .  550 

Place  of  detention  immaterial   560 

Pleading ; . .  619 

Complaint 619 

Answer 623 

Demurrer 624 

Forms 625 

Police  officer,  arrest  by,  without  warrant 570,  573 

Arrest  by,  on  void  w  voidable  process 576 

(See  Pbocess.) 

Private  person,  arrest  by,  without  warrant 567 

As  complainant 573,  576 

How  far  protected  by  process  679 

Privileged  persons,  imprisonment  of 614 

Probable  cause,  want  of 606 

Defined 567 

As  to  the  necessity  of  showing 556 

Evidence  of 633 

When  for  the  court,  when  for  jury 557 

Procedure 639 

Process,  arrest  without 567 

Arrest  by  private  person  without 567 

Arrest  by  police  officer  without   670 

Arrest  by  officer  on  complaint  of  private  person 573 

Void  or  invalid,  liability  for  arrest  on 575 

Validity  of,  as  affected  by  jurisdiction 576 

Voidj  as  to  the  necessity  of  setting  aside 566 

Setting  aside,  when  necessary 566 

Process  as  evidence   636 

Property,  defense  of 610 

Prosecutor,  liability  of  ...  i 573,  676 

Rearrest 563 

Release  from  liability^  ichen  .Yalid 565 

Remedies 650 

Restraint  is  necessary 558 

(See  Detention.) 

Self-defense 610 
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Falte  Imprisonment  — Con<ini«€d:  rage. 

Servants,  imprisonment  of 612 

Imprisonment  by 596,  600 

Supplementary  proceedings,  illegal  arrest  in  585 

Survival  of  action  55S 

Suspicion  as  grounds  for  arrest  568,  570 

Termination  of  detention,  when  necessary  564 

Trespass,  arrest  for  582 

Trial,  place  of   640 

Unconstitutional  statute,  arrest  under 584 

Verdict 643 

Vessel,  false  imprisonment  on^  jurisdiction  551 

Void  process,  when  necessary  to  set  aside 566 

Violence  not  necessary 560 

Voluntary  imprisonment 568,  561 

Warrant  (see  Pbocess). 

Witnesses,  imprisonment  of 614 

Wives,  imprisonment  of 612 

Family:  ^ 

(See  Husband  and  Wife;  Infants.) 

Fellow  servant: 

(See  Masteb  and  Seevant.) 

Fight: 

(See  Pbizb  Fight;  Assault  and  Battcbt.)      ^ 

Fire: 

Destroying  property  to  prevent 180 

Firemen: 

Municipal  corporations  not  liable  for  acts  of 132 

Force: 

As  element  in  assault  and  battery 416 

(See  Excessive  Fobce;  Assault  and  Battebt;  False  Impbison- 

ICENT.) 

Foreign  corporations: 

Jurisdiction  of  injuries  by 210 

Foreign  states: 

Jurisdiction  of    injuries  in   200 

False  imprisonment  in  652 

Former  recovery: 

As  defense  in  libel  and  slander 763 

Forms: 

Ahduction   of  children: 

Complaint  alleging  fraud  and  seduction 296 

Answer  alleging  consent  and  connivance  296 
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Forms  —  Continued : 

Alienation  of  affection: 

(See  Cbiminal  Conversation.)  Page. 

As9ault  and  battery 451 

Ck>mplamt 451 

Expulsion  from  car 452 

Assault  with  missile 453 

Assault  with  rape 454 

Answer,  denial  with  justifications  455 

Breach  of  promise  to  marry 388 

Complaint 388 

Former  marriage,  seduction  in  aggravation 388 

Answer,  impossibility  of  performance,  unfitness  of  the  plaintiff.  389 

Alleging  refusal  of  plaintiff 390 

Criminal  conversation,  etc: 

Complaint   alleging   criminal    conversation    and    alienation    of 

affection 356 

Complaint,  enticing  away  and  alienating  affection,  no  adultery . .  357 

Answer 358 

Answer  allying  bad  character  of  the  plaintiff  in  mitigation. . . .  359 

False  imprisonment  . 625 

Complaint,  defendant  as  complainant 625 

Arrest  by  c^cer  without  warrant 626 

Imprisonment  by.  agent  for  shoplifting  627 

Arrest  by  carrier  <m  charge  of  counterfeiting 629 

Answer,  specific  denial  and  justification  630 

Denial  with  pleas  in  mitigation 631 

In  Kbel  and  slander 789 

Complaint,  slander 789 

Slander  affecting  business  capacity 790 

Slander  importing  unchastity  790 

Slander  affecting  professional  capacity   791 

Slander  affecting  business  reputation 793 

Libel  against  woman's  reputation  794 

Libel,  injuring  attorney 795,  796 

Answer,  specific  denials   797 

Justification  and  mitigation   798 

Pleading  privilege 800 

Malicious  prosecution 520 

Complaint,  civil  action  with  arrest   520 

Joining  false  imprisonment 521 

Answer,  with  justification   522 

Seduction: 

Complaint,  seduction  without  force   319 

By  mother 320 

Asking  release  be  set  aside 321 

By  woman  seduced  against  guardian   322 

Answer,  specific  denials 324 
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Foundations:                                                                                       Pa8«- 
Undermining 195 

Fraud: 

Law  furnishes  remedy  for 44 

Of  agent 98,  101 

Charge  of,  as  libel 691 

Consent  obtained  by 199,  483 

When  equivalent  to  assault 418 

Equitable  jurisdiction  of  205 

Of  infants 50 

Joinder  of  actions  for 228 

Judgment  for,  not  discharged  in  bankruptcy 248.  249 

Knowledge   of,  as   affecting  election    220 

Lunatics,  fraud  not  imputed  to 60 

Marriage  induced  by  fraud,  action  for 371 

Of  partners 108 

Release  obtained  by,  may  be  set  aside  319 

Of  servants  (see  Master  and  Sebvant)   87 

Waiver  of  fraud  212 

Fraud,  stafiute  of: 

Not  applicable  to  promise  to  marry 381 

Funds: 

Diversion  of,  by  agent,  right  to  follow 101 

^Oame  law: 

Illegal  arrest  under   586 

Games: 

Injuries  in  , 198.  432 

(See  Prize  Fights.) 

Qod,  act  of: 

As  exemption  from  liability   _ 69 

Good  faith: 

(Compare  Mauce;  Damage,  Mitigation  of;  Probable  Cause  in 
Malicious  Prosecution  and  False  Iicfbisonmbnt.) 

As  affecting  malice  in  libel 719,  807 

As  mitigating  libel   728,  730 

As  affecting  privileged  communications  732.  742 

Defense  in  malicious  prosecution 493,  495 

Qovernmental  authority: 

Exercised  by  municipal  corporations   115 

Guardian: 

(See  Infants.) 

Ad  litem,  in  suits  by  or  against  infants 52 

Seduction  by 314 
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Habeas  corpus;  P&«^- 

■To  relieve  from  faUe  imprisonment  550 

For  restraining  liberty  of  wife  or  husband 340 

Headlines: 

Not  privileged   ....'. 761 

Health: 

(See  Disease.) 
-  Ill-health  as  jnstiiying- breach  of  promise. 382,  385 

Health  officers: 

'Mttnicxpal'  corporations  not  liable  for  acts  of 133 

Imprisonment  by 638L 

Highways: 

(See  MuiviciPAL  Coeporationb. ) 

Horse: 

'  Battery  on,  is  battery  on  ovmer , 413 

Hotel-keeper: 

.  (See  Innkeeper.) 

House,  defense  of: 

(See  Pbopebty.) 

Husband: 

(Compare  Wife;  Pabents.) 

Abandonment  of  wife,  criminal  action  for 65 

Action  by,  for  alienation  of  wife's  affection 345 

For  criminal  conversation   342 

For  enticing  away  wife , 348 

For  injuries  to  wife   59 

Against  wife 54 

Chastisement  of  wife  by   436 

Conversion,  suit  against  wife  for 65 

When  liable  for  tort  of  wife   56 

As  joint  tort  feasor  with  wife 66 

Illegitimate  child: 

False  imprisonment  of,  by  father 547 

Illicit  intercourse: 

As  consideration  of  promise  to  marry 380 

Impotency: 

As  affecting  promise  to  marry 376 

Imprisonment: 

(See  Abbbst.) 

Discharge  from    246 

False  (see  False  Impbisonuxnt.) 
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Pace. 
lacreased  damagr  283 

Indecent  assault:    (Compare  Rape.) 

Action   for   314,  316 

Damage  for ', 469 

Infant's  consent  to   430 

Indecent  liberties: 

As  assault 419 

Indictment: 

As  malicious  prosecution 4S3 

Inevitable  accident: 

(See  Accident.) 

Infants: 

(Compare  Pabeitts.) 

Liability  of,  generally  considered 46 

Abandonment  of,  by  father,  criminal  action  for 55 

Abduction  of,  action  for  207 

Actions  by  and  against,  statutory  regulations ^ 52 

Assaults  by 444 

Assault  on,  parent's  action  for  53,  443 

Assault  in  defense  of 424 

Assault  on,  indecent  assault  430 

Breach  of  promise  to  marry  by,  no  action  lies 372,  375 

dJhastisement  of 436 

Consent  of  infant  no  defense  to  indecent  assault 430 

Frauds  of 50 

Guardian  ad  litem,  appointment  of 52 

Indecent  assault  upon,  consent  no  defense 430 

Parents,  liability  of,  for  tort  of  52 

Parent,  right  of,  to  recover  for  injury  to  child 53»  443 

Seduction,  infancy  as  affecting 311 

Injunction: 

To  prevent  wrongs    205 

None  for  fali^e  imprisonment 551 

In  libel  and  slander 660 

Injury  without  damage:     (See  DAiiiojM  Absque  Ikjitbia.) 

Innkeeper: 

Liability  of,  generally  considered  63 

As  insurer 64 

Liability  of 42,     63 

Slander  against 674 

Insane  person: 

(See  Lunatics.) 
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Insolvency:  Ptige. 

Words  charging 676 

InsttfBcient  damage: 

New  trial  for 286 

Insult: 

Not  assault 420 

As  mitigating  assault 435,  472 

Damages  for,  in  false  imprisonment   646 

Insurers: 

Carriers  as 68,  69 

Carriers  of  animals  as    74 

Carrier  of  passenger  is  not  76 

Innkeeper  as 64 

Intent: 

(Compare  Malice ;  Good  Faith;  Aocwkixt,) 

As  element,  in  assault  and  battery 412f 

In  action  for  harboring  wife  349 

Evidence  of,  in  assault   458 

In  false  imprisonment 035 

Interest: 

As  damage • •. 258 

Intoxication: 

(SeeDBUNKABDS.) 

Involuntary  act: 

As  assault 421 

(Compare  AociDEirr.) 

Joinder  of  causes  of  action: 

(Compare  Counterclaim.) 

Generally  considered 228 

Joinder  of  various  actions: 

Assault  and  battery 228,  230,  448 

Conversion 228 

Directors  and  stockholders,  actions  against  228 

Discharge,  wrongful  228,  231 

False  imprisonment 228,  229,  448,  515,  619 

Fraud 228,  230 

Libel  and  slander 229,  231,  448,  620,  771 

Malicious  prosecution    228,  515,  619 

Penalty,  action  for 229,  230 

Property,  injury  to 229 

Seduction  joined  with  action  to  set  aside  fraudulent  release...  319 

Trespass 228,  230 

55 
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Page. 

Joinder  of  parties 223 

(Compare  Joint  Tokt  Feasobb.) 

Plaintiffs,  generally  considered   223 

Defendants,  generally  considered 225 

Joint  tort  feasors: 

(See  also  Pasties;  Joindbb  of  Pasties.) 

Generally  considered •. 156 

In  assault  and  battery,  action  against 444 

Attorney  and  client  as  in  false  imprisonment 603 

No  contribution  between 162 

Damages  against 285 

Directors  of  corporations  as   158 

Election  in  joining 226 

In  false  imprisonment 618 

Husband  and  wife  as 56 

Joinder  of 223,  225 

Judgment  against  one 161 

Judgment,  only  one  satisfaction  of 160 

Landlord  and  tenant  as  107 

In  libel  and  slander 766 

Magistrates  as  (see  False  Imprisonment). 

Master  and  servant  as 157 

Municipal  corporations  as 227 

News  agency  as  711 

Partners  as 107 

Police  officers  (see  False  Impbisonment)    570,  573,  576 

Principal  and  agent  as  227 

Satisfaction,  only  one  against 160 

Separate  actions  against 161 

Judges  and  Judicial  ofBcers: 

(See  also  Officers;  False  Imprisonment;  Process;  Jurisdiction.) 

Liability  of,  generally  considered 171 

Assessors  as  judicial  officers 17S 

Court  martial,  members  having  jurisdiction  not  liable 172 

Definition,  judicial  officer 176 

Quasi- judicial  officer 175 

Exemption  from  liability   171,  175 

False  imprisonment,  liability  for 577,  587 

Jurisdiction  as  affecting  liability  172,  577,  587 

Malicious  abuse  of  process  by 541 

Privileged  communications  by 740 

Quasi-judicial  officers,  defined 175 

Liability  of 175 

Report  of  judicial  proceedings  privileged 755 
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Judgment: 

(See  Bakkruptct;  Execution.)  ,  Page. 

Against  one  of  several  joint  tort  feasors 101 

Bankruptcy  no  discharge  of  certain  judgments 248 

(See  Bankruptcy.) 

Effect  of,  on  survival  of  actions  146 

Satisfaction  of,  only  one  against  joint  tort  feasors 160 

As  showing  probable  cause 494,  504 

Jurisdiction: 

(See  Judges;  Officers;  Process.) 

Oenerally  considered 208 

Assault  and  battery 409 

Of  assessors 178 

Breach  of  promise  to  marry   374 

In  criminal  conversation    341 

Courts  having  jurisdiction  for  torts 208 

Of  equity  to  prevent  torts 204 

In  false  imprisonment 551,  587 

Foreign  corporations,  no  jurisdiction  of  injuries  by   210 

Foreign  real  estate,  wrongs  to  210 

Foreign  States,  injuries  in 200 

Of  judicial  officer  as  affecting  his  liability  171,  577,  587 

Libel  and  slander 669 

In  malicious  prosecution 480 

Process,  jurisdiction  as  affecting  validity  of 576,  587 

In  seduction 303 

Justification: 

(See  various  torts,  article  "Defenses.") 

Landlord  and  tenant: 

Oenerally  considered 102 

As  joint  tort  feasors 107 

Landlord,  liability  to  tenant 102 

Liability  to  third  persons 104 

Tenant,  liability  to  third  persons 105 

Lands: 

(See  Property;  Defense  of  Pbopertt;  Trespass.) 

Defense  of 425,  610 

Ejecting  from  4£5 

Injury  to,  in  foreign  States  210 

Lis  pendens^  malicious  filing  of 485,  509 

Slander  of,  title  to , 831 

Retaking  by  force   426 

Trespass  upon,  joinder  of  action  for 228 

Trespass,  arrest  for 582 
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• 

Legal  righU:  ^t^- 

Exercise  of,  creates  no  liability 103,  487 

(See  Rights.) 

Legislators,  and  legislative  bodies: 

(See  Ofucebs.) 

Chnerally  considered 170 

Legislators,  when  exempt  from  liability 170 

Privilege  of,  in  libel  and  slander 739 

Report  of  proceedings  privileged 755 

Lessee: 

(See  LANDLORD  and  Tenant.) 

Lessor: 

(See  Landl(«d  and  Tenant.) 

Liability: 

Exemptions  from  (see  Exemptions  raoM  Liabilitt.) 

Libel  and  slander: 

Oenerally  coneidered  65l' 

Slander 602 

Libel 680 

Abortion,  words  chaiging 669 

Affidavits,  privileged  744 

Agent,  privileged  communications  by  748 

Libel  by  (see  PublUher.) 

Aggravation  of  damage  828 

Ambiguous  words,  interpretation  of 701 

Amending  pleading  814 

Appeals 820 

Application  of  words 701,  704,  801 

Arrest  of  defendant  in  action 813 

Arson,  words  charging  686 

Artist,  libel  by    696 

Assignment  of  action  for  659 

Attorneys,  privileged  communications  by 740,  741,  743,  745 

Words  injuring   674,  692 

"Averment "  defined  769 

Bawdy-house,  charge  of  keeping 665,  669,  678 

Bibliography 652 

Bill  of  particulars  785 

Blackmailing,  words  charging 670,  688 

Brewer,  words  injuring   ....... ^ » ^ 675,  692 

Bribery,  words  chaiging 686,  697 

Business,  words  injuring-  one  in 671,  689 

Libel  on   831 

Care,  reasonable,  must  be  used  by  publisher 706 
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LiM  and  slander  —  Continued:  Pa«e. 

Cl)4]:4ct^ri  A^  mHigfttioo 728 

Eyi^ieAce  of    .....,., 809 

Charge  , , 816 

Civil  action  659 

Clergyman,  words  injumg   672,  698 

Inquiries  concerning,  privileged  755 

"  Colloquium  "  defined 769 

Comment,  fair,  when  defense  759 

Committee,  report  of,  privileged 749 

Communication  in  discharge  of  duty,  privileged 748 

Communication  of  libelous  matter  to  reporter  711 

Community  of  interest  as  creating  privilege  752 

Compensatory  damage    827 

Conditional  privilege - 746 

Confidential  communications,  when  privileged  735,  752 

Construction  of  words 701,  704,  817 

Contagious  disease,  words  imputing 677,  700 

Corporations,  libel  and  slander  by 113,  767 

Corporation,  may  maintain  action 765 

Privileged  communication  by 749 

Costs 822 

Counterclaim  in  action  237 

Counterfeiting,  words  charging 670 

Court,  power  to  interpret  words  704,  817 

Province  of,  in  determining  as  to  privilege 817 

Crime,  words  imputing  664,  685 

Criminal  action  for  libel   658 

Criticism,  fair,  when  defense 759 

Damages,  generally  considered  822 

Damage,  evidence  of 804 

Mitigation  of 727,  804 

When  presumed 822 

As  affected  by  repetition  714 

Special,  doctrine  of  656 

Special,  must  be  pleaded 778 

Defenses,  generally  considered 723 

Definitions 663,  602,  680 

Demurrer 783 

Disease,   words    imputing  contagious 677,  700 

Dishonesty  in  business,  words  charging 671,  689 

Evidence,  generally  considered  801 

Explanation  accompanying  slander  665 

Express  malice 720 

Fair  comment  as  defense  , 759 

Fair  criticism  as  defense   769 

Forgery,  words  charging  670 
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Libel  and  Blmndtr  — Continued:  Par>. 

Former  recovery  as  a  defense • 763 

Fraud,  words  charging 691 

Good  faith,  as  affecting  malice 719 

As  mitigation 730 

As  affecting  privil^ed  communication 732,  742 

Evidence  of   807 

Headlines,  not  privileged    761 

History  of  action  651 

Hotel-keeper,  words   injuring   674 

Identification  of  plaintiff    706,  801 

Ignorance  of  profession,  words  charging .^. . .  672,  690 

Implied   malice    718 

**  Inducement "   in  complaint    769,  772 

Injunction,  as  to  remedy  by   660 

"  Innuendo "  in  complaint    769,  772,  774 

**  Innuendo,''  plaintiff  bound  by 705 

Insanity,  words   charging    694,  695 

Insolvency,  words  charging  676 

Inspection  of  books 814 

Interpretation  of  words    701,  704,  817 

Joinder  of  action    229,  448,  620 

Joint  tort  feasors 766 

Judges,  exempt  from  liability 740 

Judicial  proceedings,  communications  in  course  of,  privileged 740 

Report  of,  privileged 755 

Jurisdiction 659 

Jury,  power  to  interpret  meaning 702,  817 

Justification,  generally  considered   723 

Scope  of 724 

Pleading  of,  as  evidence  of  malice 72S 

Evidence  of   803 

Legislators,  privilege  of  170,  739 

Legislative  proceedings,  report  of,  privileged  755 

Letter,  what  is  publication  of 708 

Libel,  generally  considered   680 

Distinguished  from  slander  653 

On  business 831 

Per  ae  (see  Words    Libelous,  per  »e). 

Setting  out  words  in  complaint 776 

Limitation,  statute  of   659 

Malice,  generally  considered  716 

Defined 716 

In  law 716,  718 

Presumption  of    718 

In   fact    716,  720 

Actual,  must  be  shown  where  communication  is  privileged 734 
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Libel  and  aitmdtr  — Continued: 

Malice  —  Continued:  Page. 

Evidence  of   , 807 

When  shown  hy  plea  of  justification  ;..,.....  728 

When   shown   by  repetition    721,  808 

As  affected  by  privilege 732 

As  affected  by  truth  of  charge 724 

As  aggravating  punitive  damage  828 

Mechanic,  words   injuring   675,  600 

Mercantile  agency,  words  injuring 603 

Communications  by,  privileged 740,  752 

Misdemeanor,  words  charging   665 

Mistake  as  mitigation   728 

Mitigation,  defenses  in 726 

Of  damage   727,  828 

Of  damage,  evidence  in   804 

Facts  tending  to  show  truth  of  charge  may  be  proved 730 

By  retraction    730 

Moral  turpitude,  words  imputing 664 

Negligence  of  publisher  706,  710,  729 

News  agency,  liability  of 711 

Newspaper,  owner  of,  responsible  for  publication 709 

(See  Publisher.) 

New  trial 820 

Oath,  charging  false  667 

Office,  words  injurious  to  one  in 671,  687 

Parties 764 

Plaintiff 764 

Defendant 766 

To  action,  privilege  of 742 

Perjury,  words  charging   667 

Physician,  words   injuring    673,  688,  691,  693 

Plaintiff,  identification  of   706,  801 

Pleading 768 

Complaint 768 

Common-law  rule  768 

Code  provisions 771 

Necessary  allegations   776 

Pleading  special  damage  778 

Answer 780 

Bill  of  particulars 785 

Demurrer 783 

Forms 789 

Pleading,   amending  and  striking  out 814 

Pleading  justification  as  evidence  of  malice 728 

Presumption  of  malice  718 

Privacy,  right  of,  not  protected  by  injunction 660 
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Libel  aiHl  aiander  — Continued:  Pa«e. 

Privileged  communication,  generally  considered 731 

Defined  and  dasaified 7^1,  733 

Absolute  privilege   738 

Qualified  privilege  746 

Privileged  communications,  classified  736 

Privilege,  as  rebutting  malice  721,  732,  742 

When  question  of  law    735,  817 

Miscellaneous  cases  on    757 

Procedure 813 

Profession,  words  injurying  one  in 671,  689 

Property,  slander  of  title  to 831 

Provocation,  evidence  of 807 

Public  officers,  privilege  of 739 

Complaints  to,  when  privileged 750 

Publication,   generally   considered    707 

Defined 707,  802 

Necessity  of 707,  802 

What  is   708 

How  proved   712,  802 

Publisher,  responsible  for  publication 709 

Must  use  reasonable  care  706,  710,  729 

Rules  governing  rq[>orter8  do  not  exempt  from  liability 710 

Repetition  by  713,  802 

Not  liable  for  repetition  by  others 715 

Fair  comment  and  criticism  by   760 

Punitive  damage    828 

Qualified  privilege  classified 746 

Remedies 658 

Repetition,  generally  considered  713,  802 

As  showing  malice    721,  808 

As  afifecting  damage  714 

Of  rumor  as  mitigation   729 

First  publisher  not  liable  for  715 

Evidence  of   802 

Report  of  legislative  and  judicial  proceedings  privileged 755 

Republication 713,  802 

Res  gestcPy  evidence  of  811 

Retraction  as  mitigation  730 

Retraction,  evidence  of   802 

Ridicule,  words  holding  one  up  to 695 

Rumor,  repetition  of   729 

Scorn,  words  holding  one  up  to 695 

Servants,  communications  respecting,  when  privileged 753 

Skill,  words  charging  lack  of,  in  profession 672,  690 
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Libel  and  MUndtr  — Continued:  Page. 

Slander,  generally  considered  662 

Distinguished  from  libel 653 

Classes  of  slanderous  words  663 

Qualified  by  explanatory  words 665 

Of  title  831 

Slanderoils  words,  setting  out,  in  complaint 776 

Special  damage,  doctrine  of   656 

(Generally  considered 778,  822 

Pleading  of   778,  806 

Proof  of   805 

To  be  shown  when  words  not  libelous  per  ee 657 

Survival  of  action  for  659 

Swindling,  words  charging  670 

Theft,  words  charging  666,  669,  686 

Threat  to  publish  libel    658 

Title,  slander  of  831 

Trade,  words  injuring  one  in 671,  68& 

Trial 815 

New  trial  820 

Truth  as  a  defense 723 

(See  Justification.) 

Truth  of  charge  as  affecting  malice 724 

Truth  of  charge  as  mitigation 730 

Turpitude,  moral,  words  imputing  664 

Unchastity,  words  imputing   678,  698 

Witnesses,  privileged  communications  by 740 

Woman,  imputing  unchastity  to  * 678 

Words  imputing  crime  « 664,  685 

Words,  libelous,  per  ae 664,  675,  682,  684,  689,  694,  697,  690 

700,  771,  823,  826 

Libelous,  per  ee,  as  affecting  special  damage 657 

Of  libel,  setting  out  of,  in  complaint 776 

Limitations,  statute  off: 

In  assault  and  battery  410 

In  breach  of  promise  to  marry 374 

In  criminal  conversation,  etc 341 

In  false  imprisonment    552 

In  libel  and  slander  650 

In  malicious  prosecution   481 

In  seduction 303 

Limited  liability: 

(See  Carbieb.) 

Liquidated  damage 281 


Digitized  by  VjOOQIC 


874  INDEX. 

Lis  pendens:  Page. 

Filing  of,  as  malich>ii8  prosecution 485,  509 

Lunatics: 

Liability  of,  generally  considered 60 

Arrest  of,  on  complaint,  before  magistrate 579 

Arrest,  discharged   from,  as  privileged 60 

Assaults  by  444 

False   imprisonment  of    612 

Fraud  not  imputed  to 60 

Libel,  charging  one  with  being  lunatic 694,  695 

Malice  not  imputed  to   60 

Negligence,  not  responsible  for   61 

Maintenance: 

As  malicious  prosecution    508,  510 

Malice: 

(See  also  references  to  Malice  in  the  various  actions  in  tort.) 

OeneraUy  considered 34 

Actual  malice 34 

Advice  of  counsel,  effect  of 511 

In  assault  and  battery    468,  470 

In  criminal  conversation,  presumed  344 

Damage,  malice  as  affecting   274 

Defined 34 

Express  malice 35 

In  false  imprisonment  not  essential 554 

Inferential  malice 34 

Inferred  from  want  of   probable  cause 488 

Legal  right,  malicious  assertion  of  193,  487 

In  libel  and  slander  716 

Lunatics,  actual  malice  not  imputed  to 60 

Malice,  in  fact 35 

In   law    34 

Malicious  prosecution,  malice  as  ingredient  in 487 

Of  servants,  as  affecting  liability  of  master 80 

Wife,  harboring,  malice  of  defendant  important 349 

Malicious  abuse  of  process 476,  504,  540 

Malicious  prosecution: 

OeneraUy  considered  474 

Abandonment  of  charge  as  terminating  prosecution 500 

Acquittal  as  showing  want  of  probable  cause 494 

Advice  of  counsel  as  defense 510 

Appeal  pending,  is  no  termination  of  prosecution 503 

Arrest  as  malicious  prosecution   506 

Assignment  of  action 481 
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Malicious  pro%ecutlon  —  ContinMed:  Pase. 

Attachment,  malicious    542 

Attorney  as  party  513 

Attorn^,  advice  of,  as  defen6e 510 

Bankruptcy  proceedings,  mialicious  510 

Burden  of  proof 495,  525 

Character,  evidence  of 530 

Charge 534 

Civil  action  for    480 

Civil  prosecution  as  grounds  of  action 484,  508 

Compensatory  damage    537 

Compromise  as  terminating  prosecution 501 

Consent  procured  by  fraud  483 

Conspiracy,  conviction  obtained  by   504 

Conviction  of  plaintiff,  effect  of 504 

Conviction  obtained  by  fraud 504 

Corporation  as  party 614 

Costs 537 

No  criminal  action  as  remedy  for  wrong 480 

Criminal  prosecution  as  grounds  for 482,  506 

Damage,  generally  considered  537 

Evidence  of   531 

As  necessary  element   505 

Debts,  collecting  by  criminal  process   508 

Defenses,  generally  considered   510 

Definitions 474 

Discharge  of  plaintiff  as  terminating  prosecution 501 

Distinguished  from  false  imprisonment  477,  547 

From  malicious  abuse  of  process 476,  540 

Election,  between  malicious  prosecution  and  false  imprisonment 228 

515,  610 

Elements  of  the  \vTong 481 

Evidence,  generally  considered  523 

Execution,  malicious    540,  542 

Former   prosecution,  result,  evidence  of 532 

Fraud,  consent  to  prosecution  obtained  by 483 

Conviction  obtained  by  504 

Oood  faith  does  not  necessarily  relieve  from  liability 493,  495 

History  of  action 478 

Indictment  as   483 

Instigator  of  prosecution  as  party   507,  513 

Joinder  of  actions    228,  515,  619 

Judgment  for  plaintiff  as  showing  want  of  probable  cause 494,  504 

Judicial  officer,  malicious  abuse  of  process  by 541 

Judicial  proceeding  necessary 482 

Jurisdiction 480 

Jury,  province  of 496 
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MaUciom  protecution  — Cofiftnueil;  Pa«e. 

Justification  as  probable  cause   510 

Lc^l  right,  malicious  assertion  of,  not  actionable 193,  487 

Limitation,  statute  of 481 

Lis  pendens,  malicious  filing  of  485,  509 

Maintenance  as  malicious  prosecution  510 

Malice  as  element  487 

Malice,  must  concur  with  want  of  probable  cause 495 

Burden  on  plaintiff 495 

As  affected  by  advice  of  counsel 511 

Allegation  of  517 

Lack  of,  does  not  relieve  from  liability 493 

When  question  of  fact  496 

Inferred  from  want  of  probable  cause 488 

Evidence  of   528 

Proof  of  absence  of    529 

Voile  prosequi  as  terminating  prosecution 500 

Officers,  abuse  of  process  by 541 

Parties 512 

Plaintiffs 512 

Defendants 513 

Partner  as  party  513 

Pleading 515 

Complaint 515 

Answer 518 

Bill  of  particulars    519 

Forms 520 

Principal  as  party 513 

Probable  cause,  want  of,  generally  considered 490 

Defined " .  ^ 491 

Want  of,  must  concur  with  malice 493 

Want  of,  warrants  inference  of  malice 488 

Want  of,  burden  on  plaintiff 495 

When  question  of  law  or  fact 496 

Allegation   of    517 

Advice  of  counsel  as  affecting  511 

Evidence  of   523 

Procedure 534 

Prosecution,  judicial,  necessary  482 

At  first  legal,  may  become  illegal 506 

(Compare  False  Impbisonkent. ) 

Former,  must  have  terminated  476,  499,  504,  540 

Punitive  damage    539 

Remedies 480 

Replevin  as    484 

Saturday,  malicious  service  of  process  on 490 

Search  warrant  as    483 
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Malicious  prosecution-— Con*wi«ed:  Page. 

Subpcena,  malicious  abuse  of  544 

Suirival  of  aotiim    481 

Termination  of  former  prosecution,  when  necessary 476,  499,  504 

617,  540 
Termination   of    prosecution    not   necessary  in    malicious  abuse    of 

process 476,  504,  540 

Theory  of  action    478 

Trial,  place  of 634 

Marriage: 

(See  also  Bbeach  of  Pbomise  to  Mabbt.) 

As  affecting  action  for  breach  of  promise 373 

Capacity   to   contract    375,  384 

Contract  in  restraint  of   879 

Formal  marriage  necessary  in  criminal  conversation,  etc 343 

Fraud,  marriage  induced  by  371 

Promise  of  marriage  fraudulent  where  former  marriage  subsists.  377 

Ignorance  of  marriage  as  defense  in  criminal  conversation 344 

Offer  of,  by  defendant  in  seduction 329 

Restraint  of  marriage,  contracts  in 379 

Seduction,  marriage  as  defense  to 314 

Services,  parent's  right  to,  terminated  by  marriage  of  child 300 

Husband's  right  to  (see  Criminal  Conyebsation ;  AuxifATiON 
OP  AffectioNj  etc.) 

•Specific  performance,  not  compelled  in  equity 373 

Subsequent  marriage  as  defense  in  action  of  seduction 314 

Married  women: 

(See  Wife.) 

Master  and  servant: 

(See  also  Principal  and  Agent;  Attorney  and  CTuent;   Corpo- 
rations.) 

Generally  conHdered  78 

Chastisement  of  apprentice    438 

Defending  attack  on  servant  or  master 424 

Distinguished  from  principal  and  agent  97 

Duties  and  liabilities  of  78 

Employers'  Liability  Act    91 

As  joint  tort  feasors 157 

Libel  and  slander  by  servant,  when  master  liable 767 

Master,  corporations  as   112 

His  duties  and  liabilities  to  servant 91 

When  liable  for  act  of  servant 86 

Liable  for  assault  by  agent 445 

When  liable  for  false  imprisonment  by  servant « .     596,  600 

Not  liable  for  act  of  fellow  servant 94 

When  liable  for  act  of  contractor 82 
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Muter  and  servant  —  Continued :  Page. 

Privileged  communication  respecting  servant   753 

Relation,  when  it  exists    80 

Respondeat  superior,  rule  of   78 

Seduction  of  servant,  master *s  action  for   307 

Servant  distinguished  from  contractor 81 

Servant,  fellow 94 

Contributory  negligence  of   95 

Risks  assumed  by 95 

False  imprisonment  of,  action  by  master 612 

Mayhem: 

As  battery   419 

Mechanic: 

Libel  and  slander  on  675,  699 

Menace: 

As  assault 414,  420 

Mental  suffering: 

When  recovery  for 208 

Caused  by  assault,  damages  for  467 

Caused  by  false  imprisonment,  damages  for 646 

Mercantile  agency: 

Communication  by,  privileged    749,  753 

Libel  against 693 

Merger  of  remedies: 

(See  Reicedies;  Election  of  Remedies.) 

MlliUry  authorities: 

Arrest  by   605 

(See  Court-Mabtial.) 

Ministerial  officers: 

(See  Officers.) 

MIsUke: 

(Compare  Accident.)   . 

In  assault  and  battery 413 

As  mitigating  libel  72$ 

Mitigation  of  damage: 

Generally  considered  277 

(See  also  Mitigation  of  Damage  in  the  yariouB  actions  of  tort.) 

Mob: 

Municipality  liable  for  property  destroyed  by 138 

Plaintitf  participating  in,  is  wrongdoer 153 
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Motive: 

(See  Malice;  Good  Faith;  Intent.) 

Manlcipal  corporations  and   quasi-municipal  corporations:  ^^e^^ 

Generally  considered   Hi 

Agents  and  officers,  liability  for  acts  of 123 

Assessors,  as  to  liability  for  acts  of 133 

Bibliography 114 

Construction,  damage  from  works   of 130 

Contractors,  when  municipality  liable  for  acts  of 85 

Discretion,  municipality  not  liable  for  acts  invdying 126 

Distinguished  from  quasi-municipal  corporations 114 

Firemen,  municipality  not  liable  for  acts  of 132 

Governmental  functions  of 115 

Health  officer,  municipality  not  liable  for  acts  of 133 

Highways,  municipal  liability  for  129 

Improvements  by  municipality 128 

As  joint  tort  feasors 227 

Judicial  acts,  no  responsibility  for  126 

*     Legislative  acts,  no  responsibility  for 126 

Liability  of,  generally  considered  119,  120 

Ministerial  duties,  liability  of  municipality  for  122 

Mob,  liability  for  property  destroyed  by 138 

Officers  and  boards,  when  municipality  liable  for  acts  of 131 

Park  commissioners,  as  to  municipal  liability  for  acts  of 133 

Police  officers,  municipality  not  liable  for  acts  of 132 

Political  and  corporate  duties  distinguished 121 

Powers,  public  and  private,  distinguished 122 

Property,  municipal,  liability  for  use  of 136 

Liability  for  injuries  to  137 

Quasi-municipal  corporations,  liability  of 116 

Repairs,  municipal,  duty  to  repair 128 

Streets  and  highways,  municipal  liability  for 120 

Tax,  illegal,  recovery  of   135 

Tax  collectors,  as  to  liability  for  acts  of 133 

Murder: 

(See  Assault  and  Battery.) 

Justified 425 

Necessity: 

Acts  of,  exemption  from  liability 189 

Negligence: 

Assault  combined  with   412,  449,  463 

Contributory 95 

Of  fellow  servant ; 94 

In  libel   706,  719,  729 
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Negligence  —  Cantinved:  PM*. 

Master's  liability  to  servant  for 91 

Master's  liability  for  negligence  of  servant 86 

Of  municipal  corporations  (see  Municipal  Cobpobations). 

01  public  officers  181 

New  trial: 

For  insufficient  or  excessive  damage 286 

Nolle  prosequi: 

When  end  of  prosecution 500 

Nomifuil  damage. 270 

Nonsuit: 

(See  Chabox.) 

Nuisance: 

Abatement  of 20? 

Obstruction: 

Of  ingress  not  assault •••••• 421 

Officers: 

(See  also  Lboiblatobs ;  Judges;  PrajCB  Oftigebs.) 

Executive  (Chief),  exenxpt  from  liability 169 

Libel  and  slander  of  public  officer 671,  687 

Malicious  abuse  of  process  by 541 

Ministerial,  when  protected  by  process 185 

(See  Pbocess.) 

Of  municipal  corporations    123 

Of  private  corporations  (see  Cobpobations). 

Privilege  of,  in  libel  and  slander 739 

Privileged  communications  to    750 

Public,  limited  by  his  jurisdiction   181 

Malice  of 181 

Criticism  of 760 

Of  State,  cannot  create  lial^ility  166 

Parents: 

(Compare  Infants.) 

Action  by,  for  abduction  of  child 287 

For  assault  on  child 443 

For  injury  to  child   5S 

For  seduction    298 

Action  against,  for  enticing  away  wife  and  alienating  affection  ....  347 

349,  3G2 

Chastisement  of  children  by 436 

Liability  for  torts  of  infants 52 

Parental  objection  to  marriage  as  affecting  breach  of  promise 385 

Services  of  child,  parent's  right  to 53,  287,  289,  308,  326,  443 


Digitized  by  VjOOQIC 


XSDEX^  881 

Piurtlei: 

(See  JonvDEB  of  Pabtibs;  Jourt  Tout  Fbasobs.)  Page. 

Death  of  party   (see  Sxtbvival  of  AcnoNS;  AssioiniXNT  of  Ac- 
tions.) 

Joinder  of 223,  226 

Joint  tort  feasors 156 

Parties  to  actions,  privileges  of,  in  libel  and  slander 742 

Plaintiff  a  wrongdoer,  effect  of 153 

Privilege  of  parties  to  actions 742 

Parties  in  various  actions  in  tort: 

In  abduction  of  children  387 

In  assault  and  battery   442 

Breach  of  promise  to  marry  386 

In  criminal  conversation   338,  349 

In  false  imprisonment  616 

In  libel  and  slander   764 

In  malicious  prosecution 512 

In  seduction  314 

Various  classes  of  parties: 

Agents 96 

Administrators  and  executors   (see  Subvival  of  Actions;  As- 
signment OF  AcnoNS;  Death,  AcnoN  fob  Causing.) 

Carriers 67 

Corporations,  charitable 140 

Municipal 114,  118 

Quasi-mimicipal 116 

Private Ill 

Drunkards 62 

Infants 46 

Innkeepers 63 

Judicial  officers 171,  175 

Landlord 102 

Lunatics 60 

Married  women 54 

(See  also  Wife;  Husband.) 

Master  and  servant 78 

Partners 107 

The  People 200 

Principal 96 

Receivers 152 

State 165 

Tenant 102 

Partners: 

Oenerally  considered  107 

Joint  liability  of  107 

Agency,  principles  of,  applicable  to  109 

56 
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Partners  —  Continued :  Pas«* 

FalBe  imprisonment  by  600 

Malicious  prosecution  by 513 

Pass: 

When  carrier  liable  for  injury  to  passenger  traveling  on 76 

Passengers: 

(See  Cabbikbs;  Ck>BFOBATiON8»  Assaults  by.) 

Carriers  of>  liabilities  of 74 

Duties  of *..     75 

Gratuitous •  .^ 76 

Peace: 

Preservation  of 438 

(See  Assault  and  Battebt.) 

Breach  of,  arrest  without  process  for 568 

Penalty: 

As  measure  of  damage 281 

Performance,  specific: 

(See  SFKcnno  Pebfobmance.) 

Personal  representatives: 

Action  by,  to  recover  for  death  by  wrongful  act  (see  Death;  As- 

SIGNliElTT  OF  ACTION;    StTBVIVAL  OF  ACTION.) 

Pleading: 

(See  also  Foucs.) 

In  abduction  of  children  204 

In  assault  and  battery   . . . . « 447 

In  breach  of  promise  to  marry. 386 

In  criminal  conversation^  ete 354 

In  false  imprisonment   619 

In  libel  and  slander 763 

In  malicious  prosecution  515 

In  seduction 318 

Poisoning: 

As  assault 417 

Laudanum,  wife's  affection  alienated  by 347 

Police  officers: 

(See  Officebs;  Shebiff;  Pbocess;  Assault  aitd  Battebt ;  False 
Impbisonment.) 

Arrest  by,  without  process  570 

On  complaint  of  private  person 673 

Assault  by,  when  justifiable 441 

Malicious  abuse  of  process  by 541 

Municipal  corporations  not  liable  for  acts  of 132 

Process  as  protection  to    570 
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Police  power;                                                                                 Pace. 
Defined • • 17 

Political  candidate: 

Cpiticism  of 767 

Political  rights: 

(See  Rights.) 

Practice:^  • 

(See 'also  Remedieb;  Equttt;  Judoment;  Jubibdiotion,  and  refer- 
ences under  various  actions  in  tort.)  * 

Arrest  pending  action 241 

Arrest,  discharge  from  246,  246,  247 

Attachment 240 

Bankruptcy,  effect  of  disdiarge  in 248,  249,  261 

(See  also  Bankbuptct.) 

Code,  form  of  action  under 12 

Costs  (see  Costs). 

Criminal  action  (see  Cbihinal  Action). 

Death  of  party,  proceedings  on 149 

Equitable  relief  (see  Equitt). 

Execution  against  person   243 

Discharge  from 24d 

Habeas  corpus  (see  Habeas  Cobpus). 
Injunction  (see  Eqxtitt). 
Multiplicity  of  suits  (see  Equitt). 

New  trial  for  excessive  or  insufficient  damage....^ ..•..  286 

Rights,  method  of  enforcing  239 

Specific  performance  (see  Eqxtitt). 

Trial,  exclusion  of  public  from,  in  certain  actions 331,  367,  463 

Pregnancy: 

In  seduction 305 

Presumptive  damage > 29 

(See  Damage.) 

Presumptive  malice 718 

(See  also  Malice.) 

Principal  and  agent: 

(See  also  2^1asteb  and  Sebvaivt;  Attobivet  and  Client ;  Cobfoba- 
tions,  and  references  imder  various  actions  in  tort.) 

Oenerally  considered  96 

Agent  of  corporations 112 

Agent,  liability  to  principal  100 

Liability  of,  to  third  persons 96,227 

Funds  diverted  by    101 

Powers  and  liabilities  of 96 

Agents  of  municipal  corporations 123 
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Principal  and  mgtni^  Continued:  P«««. 

DUtinguUhed  from  maater  aad  servant 97 

As  joint  tort  feasors  227 

Privileged  communications  between   748 

Principal,  when  liable  for  torts  of  agent 97,  227 

Principal,  estoppel  of 98 

Principal,  liable  for  assault  by  agent 445 

Instigating  malicious  prosecution  513 

Ratification  by  98 

Rights  as  against  age^it   100 

Right  to  follow  funds  diverted  by  agent 101 

Privacy,  right  of 661 

Privilege: 

(See  ExEMFnoN.) 

Privileged  communications: 

In  libel  and  slander 721,  731 

Defined 731 

Absolute  privilege  738 

Qualified  privilege 746 

Privileged  persons: 

False  imprisonment  of 614 

Prize  fights: 

(Compare  Games.) 

As  assault  and  battery  431 

Injuries  in '.   198 

Spectators   at    431 

Probable  cause: 

(See  Malicious  PnosKcinioir;  False  iMPsmoificEnT.) 

Procedure  —  reformed: 

Form  of  action  under 12 

Process: 

(See  Offices;  Pouce  Offices;  False  iMFBisomiEivT.) 

Arrest  without 567 

Assault  in  executing   441 

Defects  in   187,  576,  679,  580 

In  false  imprisonment,  when  necessary  to  set  aside 666 

Judicial  officer,  malicious  abuse  of  process  by 541 

Jurisdiction  as  affecting  validity  of 187,576 

Malicious  abuse  of,  generally  considered 540 

(See  Malicioub  Prosecution.) 

Malicious  abuse  of,  defined 476,  540 

Officer,  when  protected  by  185,  575 

Void  or  invalid,  liability  for  arrest  on 187,  575 
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Profettlon:  Pa«e. 

Words  injuring  one  in ••«• 671,  689 

Property: 

(See  Laivss.) 

Action  for  injury  to«  surviyes   144 

Action  for  injury  to«  assignable 150 

Assault  against    413 

Carrier  of  (see  Casriebs). 
Conversion  of  (see  Conyebsion). 

Defense  of  real  property  .| 202,  425,  610 

Defense  of  personal  property  429 

Destroyed  by  mob   138 

Ejecting  trespassers  from   425 

Execution  against,  malicious  (see  Mauciotts  Pbosbcution). 

Injury  to,  defined  280 

Joinder  of  actions  for  injury  to 229 

Joint  owners  of,  must  join  as  plaintiffs 223 

Lis  pendens,  malicious  filing  of  (see  Lis  Pendens). 

Municipal,  liability  for  use  of 136 

Duty  to  keep  in  repair  129 

Municipality,  when  liable  for  injuries  to 137 

Necessary  destruction   of    189 

Recaption  of 428,  429 

Several  owners  may  join  as  plaintiffs  223 

Slander  of  title  to   831 

Prospective  damage 266 

Provocation: 

In  assault  and  battery   434 

Evidence  of,  in  assault   456 

As  mitigating  damage,  in  assault 472 

In  libel   and  slander    809 

Proximate  cause: 

(See  Cause.) 

Public  officers: 

(See  Ofticebs;  Judges;  Pouce  Officees;  Lboiblatobs.) 

Publication: 

(See  Libel  Ain>  Slandeb.) 

Publishers: 

(See  Libel  Ain>  SLAin>EB.) 

Punitive  damage 273 

Quasi-Judicial  officers: 

(See  Judges.) 
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Pige. 
Quasi-manlcipal  corporatloiM .•..•••..•.^.. 114,  116 

Railroad  comimnies: 

(See  Cabbikbb.) 

Rape:    (Compare  Indecent  Assault.) 

As  assault  and  battery   418 

Action  for  seduction  lies  for  305,  316 

Evidence  in  civil  action  for 458 

Damage   for   469 

Real  eatate: 

(See  Lands.) 

Recaption: 

Of  property 428,  429 

Receivers: 

Rights  and  liabilities  of,  generally  considered   152 

Release: 

Of  one  joint  tort  feasor  releases  all 160 

False  imprisonment,  release  from  liability  for,  when  valid 565 

Action  to  set  aside,  may  be  joined  with  seduction 310 

Religioua  liberty: 

Right  to 22 

Remedies: 

(See  also  Actions;  Election  of  Remedy;  Pbactice;  Equitt.) 

Oenerally  considered 200 

Abatement  of  nuisance 202 

By  act  of  parties   » 201 

Action  for  damages  207 

Civil  and  criminal,  not  merged 200 

Civil  remedies  for  wrongs  considered   201 

Damage  may  be  recovered  when  legal  wrong  committed 207 

Defense   of  another   424 

Defense  of  property 425,  420,  610 

Election  of  remedies 218,  220 

Enforcement  of 239 

Equitable  relief 204 

(See  Equity.) 

Inconsistent,  plaintiff  must  elect 221,  222 

Law  must  give  remedy 29 

Mental  suffering,  when  recovery  for  208 

Replevin 203 

Self-defense   201 

Waiver  of  tort 212 
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Repeating  libel: 

(See  Libel  and  Slahdeb,  Bepetiticm.) 

Replevin:  Page. 

Action  of 203 

As  malicious  prosecution •••  484 

Report  of  legislative  and  Judicial  proceedings: 

Privileged 765 

Respondeat  superior: 

(See  Masteb  and  Sebtaivt.) 

Rights: 

(Compare  BxiomiES;  PBAcncs.) 

Civil   rights,  generally  considered    •     14 

Constitutional  rights 16,  17,  10,  20,  22.  170 

Citizens,  privileges  and  immunities  of  ' 17 

Due  process  of  law 10 

Enforcement  of  rights  (see  Remedies;  Pbactice). 

Legislators,  constitutional  immunity  of  170 

I«gal  right  must  be  violated  and  damage  ensue  to  constitute  action- 
able wrong 24,    26 

Legal  right,  exercise  of,  creates  no  liability 38,  103,  487 

Malicious  exercise  of  right  not  actionable 487 

Personal  security,  right  of 407 

Political  rights 20 

Privileges  and  immimities  of  citizens 17 

Privacy,  right  of 661 

Religious  liberty 22 

Riot: 

(See  MoB;  Peace.) 

Satisfaction  of  Judgment: 

(See  Judgment.) 

Saturday: 

Malicious  service  of  process  on 400 

Search  warrant: 

As  malicious  prosecution 483 

Seduction: 

Generally  considered >  • . . .  208 

Abduction  of  child  aggravated  by  seduction 202 

Age  of  woman,  effect  of 311 

Aggravation  of  damage 335 

Amount  of  damage 335 

Assignment  of  action 304 
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Sedactlon  —  Continued:  Pa«e. 

Breach  of  promise  to  marry  and  seduction  distii^^shed 299,  372 

Breach  of  promise  to  marry,  seduction  as  aggravation 372,  394,  40S 

Character  of  woman  seduced,  evidence  of  328 

Character  of  the  plaintiff,  evidence  of 327 

Character  of  defendant,  evidence  of 327 

Charge 331 

Civil  action 303 

Compensatory  damage 382 

Connivance  of  plaintiff  as  defense 312 

Connivance  of  plaintiff,  evidence  of 327 

Consent  of  woman  as  defense 304,  313 

Costs 332 

Criminal  action 302 

]!)amage8,  generally  considered   ^ 332 

Defenses,  generally  considered 312 

I>efined  and  distinguished  298,  372 

Disease  caused  by 310 

Disgrace,  as  element  of  damage 305 

Elements  of  the  wrong 304 

Evidence,  generally  considered 325 

Financial  standing  of  the  defendant,  evidence  of 327 

Grandfather,  action  by 317 

Gravamen  of  action 301 

Ground  of  recovery  fictitious 306 

Guardian,  seduction  by 314 

Indecent  assault,  woman's  action  for -314,  316,  430,  469 

(Compare  Rape.) 

Infancy  of  woman,  effect  of 311 

Jurisdiction 30S 

Limitations,  statute  of  303 

Loco  parentis,  those  in,  as  parties 317 

Marriage,  seduction  under  promise  of 302 

Marriage  as  defense 314 

Marriage,  offer  of,  by  defendant,  evidence  of 329 

Master  and  servant,  relation  of 307,  300 

Mitigation  of  damage 335 

Mother,  action  by 316 

Nonsuit 331 

Offer  of  marriage  by  defendant,  evidence  of 329 

Parents  as  parties  316 

Parties,  generally  considered 314 

Pleading; 318 

Complaint 318 

Answer 319 

Forms 31i^ 

Pregnancy,  effect  of 305 

Procedure 331 
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Seduction  —  Continued :  Page. 

Promise  of  marriage,  seduction  under  .....•• ••••• 302 

Promise  to  marry  after  seduction,  binding  360 

Punitive  damage 334 

Rape,  action  for  seduction  lies 305 

Rape  also  gives  aetion  for  assault  and  battery 300,  316,  418 

(Compare  Indecent  Assattlt.) 

Release  obtained  by  fraud  may  be  set  aside  in  action  « « 319 

Remedies 302 

The   seduction^   as   element    ; .  304 

Seduction,  evidence  of 32fi 

Services,  loss  of,  theory  of 301,  305,  30S 

Right  to,  evidence  of 326 

Stepfather,  action  by 317 

Suicide  caused  by  seduction  306 

Survival  of  action 303 

Theory  of  the  action 300 

Trial,  public  may  be  excluded 331 

Unchastity  of  woman  as  defense 313 

Violence,  seduction  with,  analogous  to  trespass 300 

(See  Rafe.) 

Woman  seduced  as  party 314 

Self-defense: 

Is  a  legal  right 201,  425 

Self-defense  in  assaidt  and  battery 422 

Defense  of  another 42^ 

Defense  of  property 202>  425,  429,  610 

Separation: 

No  action  for  enticing  away  after « 349 

Servant: 

(See  Master  and  Servant.) 

Service,  loss  of: 

(Compare  Master  and  Servant;  Parents;  Infants.) 

Abduction  of  child,  parents'  action  for  loss  of  services 287,  289 

In  alienation  of  affection  347 

Assault  on  child,  parents'  action  for  loss  of  services 443 

In  criminal  conversation 339,  344 

Enticing  away  wife  or  husband 349 

Injury  to  child,  parents'  action  for  loss  of  services 53 

In  seduction 301,  305,  308,  326 

Slierlff: 

(Compare  Process;  Officers;  Police  Officers.) 

Arrest  of  privileged  person  by  616 

scharge  of  person  arrested  by  246 
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51i«iiir  —  Continued :  PM«- 

Extr«dit|ou.bjr»  when.vroogful  ••• 684 

As  joint  tort  feasor »•••••  150 

Liability  of,  fixed  by  Code « 184 

As  to  acts  of  Bubordinates •  •  185 

Slander: 

(See  Libel  and  Slandkb.) 

Slander  of  title 831 

Sovereign: 

Cannot  be  sued ..^ .••••••  165 

Special  Damage: 
(See  Damage.) 
Must  be  pleaded % 261 

Specific  performance: 

Promise  to  marry  not  enforced  by 373 

Speculative  damage 269 

Spitting: 

In  face  is  battery 417 

Sports: 

(See  Gaicbs;  Pbize  Fights.) 

Sute: 

Acts  of)  -generally  c<Hisidered 165 

Acts  authorized  by,  create  no  liability 196 

Consent  to  suit  by 166 

Court  of  Claims  166 

Exempt  from  liability 165 

Statute  of  limitations: 

(See  Limitations,  Statute  of.) 

SUtutes: 

Act  authorized  by,  creates  no  liability 196 

Damages  set  by 283 

As  protecting  public  officer 180 

Unconstitutional,  arrest  under  584 

Violation  of,  as  negligence 155 

Streets: 

(See  Municipal  Cobpobations.) 

Street  cars: 

(See  Cabbdebs.) 

Subpoena: 

Malicious  abuse  of *. • • 544 
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Suicide:  Pag». 

Caufled  by  seduction ••«•••**•••• ••••«.••••«•••.«.«•«•••••  306 

Sunday: 

Injuries  bocurring  on  . ..•• ••• ••••••••.••••••  155 

Supplementary  proceedings: 

Illegal  arrest  in • ••%••• •^•••«  585 

Survival  of  actions: 

(SeeAssioNMEiTT;  Death,  Action  fob  Oaxtsino;  also  Actions.) 

Generally  considered 141 

Assault  and  battery • 410 

Breach  of  promise  to  marry ....•• ••••,••••••••  374 

Corporation,  civil  death  of,  effect  on  action 660 

Civil  death,  distinguished  from  physical  death 660 

In  criminal  conversation,  etc •  •  • 341 

False  imprisonment 553 

Judgment,  effect  of,  on  survival  146 

Libel  and  slander 659 

Malicious  prosecution • 481 

Seduction 303 

Verdict,  effect  of,  on  survival  146 

Tax: 

Recovery   of,    illegal    ••••• 135 

Tax  collectors: 

As  to  liability  of  municipal  corporations  for  aets  of 133 

Teachers: 

Chastisement  of  pupil  by • 436 

Tenant: 

(See  Landlobd  and  Tenant.) 

Threats: 

(Compare  Menace.) 
As  assault 414,  416,  420 

Titie: 

Slander  of •• • 831 

Torts  —  General  principles: 

Bibliography 1 

Civil  and  criminal  actions  distinguished  200 

Classification  of 10 

Contract,  torts  arising  from 41 

Damage  must  ensue 24 

Damages  for,  generally  considered 254 

Definitions 3 

Election  of  remedy,  effect  of ,  on 212,  218,  220 
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Torts  —  Qcnenil  principles  —  Continued:  P«««. 

Exemption  from  liability  for  ^ 165 

(See  also  Exemption.) 

Foundation  of  law  of 7 

L^al  remedy  essential  29 

Legal  right  must  be  violated 24 

Malice  as  an  element  in 84 

Plaintiff  wrongdoer,  effect  of  153 

Waiver  of 212 

Wrongfulact  must  cause  injury  30 

Towns: 

(See  Municipal  Gobpobations.) 

Treble  damage    2a? 

Trespass: 

Arrest  for 582 

Preventing,  by  force 202,  425,  429,  610 

On  foreign  real  estate,  jurisdiction  of 211 

Joined  with  conversion 228 

Trial: 

(See  New  Tbial;  Pbactige;  Jubisdiction;   also  references  under 
various  torts.) 

Exclusion  of  public,  in  seduction 331 

In  criminal  conversation  and  alienation  of  affection, 367 

In  assault  with  intent  to  commit  rape 463 

Tmth: 

As  a  defense  in  libel  and  slander 723 

(See  Libel  and  Slandbb;  Justification.) 

Uncertain  damage 269 

Unchasllty: 

As  affecting  breach  of  promise 393 

As  affecting  seduction   303,  313,  328 

Charging  woman  with   678 

Unconstitutional  statute: 

Arrest  under 584 

Vaccination: 

As  assault •••••• 414 

Verdict: 

Effect  of,  on  survival  of  acticms  in  tort 146 

New  trial,  for  insufficient  or  excessive 286 
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Vessel:  Pa«e. 

Assault  by  master  of  owners,  not  liable 446 

Destruction  of  cargo  to  save 189 

False  imprisonment  on  —  jurisdiction 551 

Vindictive  damage 273 

Waiver: 

Of  tort  (see  EixcnoN  of  Remedies). 

Warehottsemeii: 

Liability  of • •  • 73 

Warrant: 

(See  Process.) 

Water: 

Intercepting  underground 196 

Weapon: 

Menace  with  dangerous • 414 

(See  Menage;  Thbeat.) 

Wife: 

(Compare  Husband;  Pabents.) 

Abandonment  of,  by  husband,  criminal  action  for 65 

Actions  between  wife  and  husband 54 

Action  by,  for  alienation  of  husband's  affection 345 

For  criminal  conversation 342,  344 

For  enticing  away  husband 348 

Against  third  persons 57 

Assault  by  husband,  no  action  for 443 

Chastisement  of 436 

Defending  attack  on   424 

False  imprisonment  of   612 

Husband's  action  for  injuries  to 59 

As  joint  tort  feasor  with  husband 56 

When  liable  for  act  of  husband 56 

Liability  to  third  persons  55 

Unchastity,  charging  wife  with 678,  698 

Windows: 

Darkening  another's 195 
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Imprisonment  of 614 

Privileged  communications  by » .  740 
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